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DISTRICT  OF  VlRtirNIA,  to  wit  . 

E  IT  REMEMBERED,  That  on  the  twentj-«econd  day  of  Januarf,  to  t)ie 
__ '  thirty -fourth  year  of  the  Independence  of  the  Unitecf  States  of  Aroerieay 
William  W.  Hening  and  William  Munford,  of  the  said  district* 
have  deposited  in  this  office  the  title  of  abook,  the  right  -whereof  they  okum  as 
authors,  in  the  .words  following^  to  wit :  } 

**  Reports  of  Cases  arguetl  and  determined  in  the  Supreme  Court  of  Appeals  of 
<*  Vir^iiia :  with  Select  Cases,  relating  chiefly  to  Points  of  Practice,  decided  by 
**  the  Superior  Court  of  Chancery  for  the  Richmond  District.  Volnme  111.  by 
«  William  W.  Hening  and  WUUam  Munford." 

In  conformity  to  the  act  of  tlie  Congress  of  the  United  States,  entitled, 
*'  An  act  for  the  eneoumgeroeat  of  leamiiij^,  by  securing  the  copies  of  maps,  chart* 
*'  and  books,  to  the  authors  and  proprietors  of  such  copies,  daring  the  times 
**  therein  mentioned  ;**  and  also  to  an  act,  entitled,  "An  act,  supplementary  to  an 
'*  act,  entitled,  an  act  for  the  encouragement  of  learning,  b^  securing  th«  copies 
*<  of  maps,  charts  and  books,  to  the  authors  and  proprietors  of  such  copies, 
**  during  the  times  therein  mentioned,  and  extending  the  lienefits  thereof  to  the  art» 
**  of  designing,  cagranng  and  etching  historical  and  other  prints." 

WILLIAM  MARSHALL, 

(L.  S.)  Clerk  of  the  Diatnct  of  Viri^oia. 
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CASES 

ARGUED  AND  DETERMINED 

IN   THB 

SUPREME  COURT  OF  APPEALS 

OF 

VIRGINIA. 

At  the  Term  commencing  in  October,  1808% 

IX    THK  THIRTT-THIRO   TEAR  OP   THB  COMMOMWRALTK. 

Judges,  PETER  LYONS,(l)  Esquire,  PresidenU 
WILLIAM  FLEMING,  Esquire. 
SPENCER  ROANE,  Esquire. 
ST.  GEORGE  TUCKER,  Esquire. 

Attorhey-Generali 

PHILIP  NORBORNE  NICHOLAS,  Esquire. 


Dew  against  the  Judges  of  the  Sweet  Springs         o2^J?fe 
District  Court. 

SA  MVEL  DEW^  the  appellant,  on  the  12th  day  of  June^     The  writ  of 

tncouUttnut  is 

1805,  obtained  from  the  General  Court  a  rule  upon  the  Judges  the  proper 
of  the  Stveet  Springs  District  Court,  to  shew  cause  why  a  rtwnea  CieA 
TnanJamus  should  not  issue,  directing  them  to  admit  him  to  hu^office^'^^ 
the  office  of  Clerk  of  the  said  District  Court ;  to  which  rule  ^f  iUegaiap- 

pomtment    oC 

a  return  was  made,   "  that,  at  a  Court  held  for  the  said  another  per. 

•On. 

**  District,  on  the  18th  day  of  May^  1805,  Samuel  Dew  pro- 

^ If  the  origb- 

il  rule  be  to 
(I)  Judg^  Lyons  was  ftb««nt  the  whole  of  Uiu  tonn«  hntnig  heen  prevent-  'hew  cau»e 
•d  from  attcndinif  by  indiupoMtion.  wherefore  % 


Supreme  Court  of  appeals. 


OcTOBsm,    ^^  duced  in  Court  a  commission,  signed  by  a  majority  of  the 
*^  Judges  of  the  General  Court,  appointing  him   Clerk  of 
"  that  District  Court,  in  the  room  of  Samuel  Dew,  senior. 
Judges  of  the  "  deceased ;  also  a  certificate  from  the  Clerk  of  Botetourt 

SweetSpringt  ^.  ^  ri  •     i       • 

I        *  Court,  Qt  his  havmg  taken  the  oaths  prescribed  by  law  ; 

ISSu^Ct  bsue  "  ^^^  ^^^  offering  sufficient  security  for  the  fiaithful  perform- 
CieATth?*  "  ^^  of  the  duties  of  the  said  office,  the  Court  proceeded 
•^J»«q«eiit  «  to  appoint  Erasmus  StribUng  to  fill  the  said  office,  whou 
mandamuM  ^^  having  taken  the  oaths,  as  the  law  directs,  together  with 
thereon,  may  "  Jomcs  Brec^enudge  and  others,  his  securities,  entered 
£e^  to  rcatore  "  ^^  bonds,  &c  with  such  condition  as  the  law  requires : — 
^  iSiw !  *'  ^^  *^  ^  District  Court,  continued  and  held  as  aforesaid, 
^'wsuch  ra\ei  ii  on  the  22d  day  of  Jl%,  1805,  Samuel  Dew  this  day  ap* 
|ed  and  modi-  "  peared  in  Court,  and  offered  suj^cient  security  for  the 
•qoare  with  "  performance  of  the  duties  of  the  office  of  Clerk  of  the  said 
parlies,  and  '*  Couf  t,  pf  which  the  Court  took  time  to  consider :— and, 
jJl^^^*^  *'  *^  ^  Court  continued  and  held  as  aforesaid,  the  next  day, 
^*^*  ^^  the  said  Samuel  Dew  was  refused  to  be  admitted  to  the 

The  person  "  ^d  office  of  Clerk,  becavise,  on  the  first  day  of  the  term, 
office  ouffht  to  ^^  when  called  upon  to  execute  a  bond,  he  offered  insufficient 
party  to*  the  ^*  security,  although  the  greater  part  of  that  day  was  allow- 
SlTd'itbJ^^*^  "  ^^  ^^  ^^  provide  security,  and,  previous  to  the  appoint- 
'^h^"7ie*'  ^  "  Ta^i^t  of  Erasmus  Striblingy  s^d  Dew  acknowledged  he 
maiukwnu       "  was  Unable  to  find  farther  security  on  that  day,  but  then 

ought   to    be  . 

served    upon  *♦  alleged  that,  at  a  future  day  of  the  term,  it  was  probable 
enable  him  to  ^^  he  would  be  able  to  obtain  sufficient  security^ 
right  "*  blfore       *'  The  commission,   and  certificate  from  the  Court  of 
to*^  ^«^«X  *'  Botetourt  County,  within  referred  to,  are  in  the  follow- 
nuiM    issues,    u  j^^  words,  to  wit,  '  These  c^re  to  certify  that  Samuel  Dew 

But,  ifitap-^  '  ^  -^ 

pears  from     *'  *  is  appointed  the  Clerk  of  the  District  Court,  to  be  holden 

the     record 

that   he  was 

apprised  of  the  proceedings  and  defended  his  right,  it  is  sufficient 

A 

▼taction, 
required  by  htw. 

In  such  case  a  certificate  that  S.D.  it  appointed  Clerk,  ke.  signed  and  sealed^  a  majority 
rf  the  Judges  of  the  General  Court,  (inthont  9tyUng  thenueh^et  such,)  is  a  sufficient  com- 
misKinn  and  necl  not  nm  «*  :n  the  nape  of  the  Commonwealth,"  nor  mention  that  the  racan- 
cy  happened  between  term  andUrm^  nor  state  tlie  tenure  of  the  office. 

In  judging  of  the  sufficiency  of  securities,  theirrea/as  well  as  ;><rwna/ property  should  fe 
oousider^. 


person  appointed  CU  rk  of  a  District  Court  by  the  Judges  of  the  General  Court  in 
jon,  has  the  whple  of  the  pnsuing  tenp  pf  th^  pisU'ict  Court  to  give  the  bond  and  security 


ttC 


In  the  33d  Year  of  the  Commonwealth.  i 

at  the  Sweet  Springs^  in  the  County  of  Monroe^  in  the    Octodbk, 

IJW8. 


**  *  room  of  Samuel  Dew^  senior,  deceased.     Given  under  _ 

**  *  our  hands  and  seals  this  23d  day  of  Januaryy  in  the         Dew 
**  *ycar  of  our  Lord  one  diousand  eight  hundred  and  five.      Jud^  of 
**  'Rkhd.  Parker,  (Seal.)       Jos.  Prentis,  (Seal.)  SwectSprinr., 

«  *  Wrru  Nelson^  jun.  (Seal.)  Frwicis  T.  Brooke,  (SeaL) 
***y7W.  Tykr,  (SeaL)  Jos.  Joyies,  (SeaL) 

**  *  At  a  Court  holden  for  the  County  of  Botetourt,  on 
**  *  Thursday,  the  12th  day  of  February,  1B05,  Samuel  DeWy 
** '  gendeman,  produced  in  Court  an  appointment  signed  by 
**  ^  six  of  the  Judges  of  the  General  Court,  appointing  him 
"  *  Clerk  of  the  District  Court  holden  at  the  Sweet  Springs^ 
** '  whereupon  die  said  Samuel  Dew  took  the  oath  of  fidelity, 
^  ^the  oath  to  support  die  Constitution  of  the  United  States^ 
^  ^and  the  oath  of  said  office. 

"  *  Teste.  H.  Bowyer,  C.  B.  C. 

**  *  A  Copy,  Teste.  Erasmus  Striblimg,  C.  S.  D.  C* 
**  We  consider  it  was  the  duty  of  the  Judges  to  hold  a 
^  Court  on  the  first  day  of  the^erm,  and  find  that  the  civil 
^  and  criminal  business  of  the  country  requii^d  it ;  that 
^  Samuel  Dew^  who  was  commissioned  in  the  month  of 
^  January  preceding,  had  sufficient  time  to  have  procured 
^  security,  without  which  he  well  knew  he  could  not  act ; 
"  that,  circiunstanced  as  the  Judges  were,  they  could  not 
^  proceed  to  elect  a  Clerk  pro  tempote^  and  they  would  not 
^  have  been  justified  in  respecting  the  declaration  of  die  said 
**  Samuel  Dew^  that  it  was  probable  he  coUld  get  security  at 
^a  future  day,  considering  his  failure  for  several  months, 
**  and  the  first  day  of  the  Court,  when  aiid  where  a  large 
"  number  of  the  people  of  the  District  were  present.  We 
"  consider,  therefore,  that  the  Judges  of  that  Court  acted 
^'correcdy  and  properly  in  the  appointment  of  Erasmus 
^  Stribling^  who  fully  answers  their  expectations  and  thoae 
*  of  die  public  Signed  by  the  Judges  present,  and  attest- 
^'ed  by  Erasmus  Stribling^  C.  S.  D.  C." 

At  the  ensuing  term  of  the  General  Court,  the  rule  enter- 
ed at  the  last  term  was  continued  fill  the  next  Court ;  and, 
1^  consent,  as  well  of  the  said  Samuel  Dcw^  as  of  Erasmus 
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OeroBBR,  Striblingy  commissions  to  take  depositions  were  awarded 
them  :  and  afterwards,  on  the  15th  of  Novemter^  1806,  the 
Court,  having  read  the  evidence  and  maturely  considered 
the  return  on  said  rule,  ordered,  that  **  unless  the  defendants 
»weei8pring8  u  g^^^  ^ause  at  the  next  term  why  the  plaintiff  shall  not  be 
**  admitted  to  the  office  of  Clerk  of  the  smd  District  Court, 
"  a  mandamus  will  be  then  awarded,  to  the  Judges  of  the 
^  said  Court  to  be  directed,  commanding  them  to  admit  the 
**  said  Dew  to  the  office  aforesaid.  The  ritrht  of  appeal  ia 
**  nevertheless  reserved,  in  case  the  mandamus  aforesud 
^  shall  be  awarded*"  To  this  order  another  return  'was 
made,  substantially  corresponding  with  the  former  ;  and  on 
the  13th  day  oi  Novetnber^  1807,  "  ata  General  Court  con* 
^tinned  and  held,  &c«  came  the  parties  by  their  attomies', 
^  who  being  fully  heard,  and  the  returns,  on  the  said  rule, 
**  by  the  Court  maturely  considered,  it  was  ordered  that 
^  the  said  rule  be  disdiarged  ;"  from  which  order  Dew  ap- 
pealed to  tlus  Court* 

The  depositions  filed  sflii  read  in  the  cause  were  very 
numerous,  but  need  not  here  be  detailed,  as  the  whole, 
taken  collectively,  did  not  materially  vary  the  merits  of  the 
case.  It  is  proper,  however,  to  mention  that  the  real  pro^ 
periy  of  those  persons  who  were  offered  by  Dew  as  his 
securities,  on  the  first  day  of  the  District  Court,  was  ncVt 
counted  as  any  part  of  the  sum  which  the  law  required ;  or, 
9X  least,  the  Court  made  inquiry  as  to  their  personal  prt^ 
perty  onty :  but  it  does  not  certainly  appear  from  the  de» 
positions,  that  the  persons  offered  were  sufficient  security, 
even  if  their  real  as  well  as  personal  property  had  been 
taken  into  computation. 

As  this  case  concerned  the  public  administration  of  jus^ 

tice,   and   a  speedy   decision   was,  therefore,  consid«ied 

necessary,  it  was  taken  up,  out  oS  its  turn  oadie  docket^ 

(a)  See  rule  upon  a  petition  from  die  i^peUant.(a) 
cr  the  Court  of 
Appealtybear- 

5tl,***udi^''i      Wic/^hmn^  for  Ae  appellant,  contiended,  that  Dew  had  a 

j^^f^f^  right  to  give  security  at  &ny  time  during  the  first  session  of 

^  District  Co^m afterhis appointment.    The  language^ 
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ifiie  \mw(a)  is,  not  on  the  first  day  of  the  first  session,  hul    Octobkh^ 

-  1S08 

AT  iheJtrH  acmon^  which  necessarily  gives  the  whole  of  th^     n^-n^^^ 
aessicMEi  for  the  purpose*     Having  received  his  commissioo         Bew 
«uk1   taken  the  oaths,  Dew  was  qualified  to  perform  the      judmof 
duties  of  his  oflke,  and  was  Clerk  de  facto,  though  it  was  SweeAi^riDji 
incumbent  upon  him  to  save  security  before  the  finsU  ad-  ^  (^)    '*^* 

*  ^  •  C«ffp,    I   vol. 

jcHUTunent  of  the  Court*     If  he  failed  to  do  so,  the  only  c.  66.  t.  la.. 

remedy  against  him  was  by  an  information  in  the  Generd 

Court,  for  holding  the  office  without  complying  with  the 

law  requiring  him  to  give  security* 

Soimd  reason  8iq>ports  this  con^tructicm :  for  sickness, 

fNT  otber  inevitable  accidents  might  prevent  the  Clerk,  ap- 
pointed in  ^  vacation,  from  attending  on  the  first  day  ;  h^ 

might  be  disappointed  ^  the  persons  who  had  promised  to 
be  bis  securities  ;  or,  he  might  think  seciuities  good  whom 

like  Court   might  adjudge   insufficient*      In  any  of  these 

events^  surely  some  time  ought  to  be  sdlowed  him* 

No  ai^gument  to  the  contrary  can  be  drawn  from  the  in- 
convenience of  granting  this  indulgence  ;  since  the  Clerk 
could  legally  execute  the  duties  of  his  office  before  he  gave 
tbe  bond  ;  and,  when  given,  it  would  cover  all  his  previous 
transactions :  if  not,  the  law  has  not  provided  for  the  cas^ 

Tlie  provision  concerning  Coun^  Court  Clerks,(6)  that       (6)   Mm>. 
ibey  nuist  give  bond  ^^  at  the  time  of  appointment  and  qualifi- c   76.  •.  5* 
*^  catioQ,''  furnishes  an  argi^ment  to  ascertain  the  true  cc»-  ^' 
fltruc^n  of  the  law  now  in  question* '  Wl^n  the  Lejpslature 
uses  different  language  on  similar  subjects,  its  intentions 
jnust  be  inferred  to  be  different :  but,  where  t)ie  words  used 
jore  the  same,  the  same  construction  ought  to  prevail*  .  I^ 
Ibe  clause  relative  to  setting  aside  office«judgments,(c)  the     (c)  ihUL  c 
*  words  **  at  the  succeeding  Court,"  have  always  been  imder- 
istood,  at  amf  time  during  the  succeeding  Court*     Between 
liiat  case  and  this,  diere  is  no  difference  in  principle* 

But,  if  security  was  not  given,  it  was  the  fault  of  the 
C^urtj  wluch  inq)roperly  confined  its  inquiries  to  the  per* 
mnod  property  of  the  persons  offeipd ;  notwithstanding  the 
g/^^ater  certi^inty  and  permanency  of  landed  estates*  Dus 
jiugltit  hare  prevsntcd  JOew  from  offering  men  whose  real 
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October,  property  was  abundantly  adequate  ;  forno  inference  can  be 
drawn  from  the  record  but  that,  if  the  Court  had  decided 
correcdy  as  to  that  point,  security  might  have  been  given  on 
Ae  first  day. 

Dew  ought,  therefore,  to  be  restored  to  his  office ;  and 

Ae  proper  remedy  is  by  writ  of  mandamus^  as  in  the  case  of 

Smith  V.  Dyefy  1   CaU^   562.    British  authorities  do  not 

bear  on  this  subject.     In  England  the  remedy  by  Assise  is 

obsolete,  and  that  by  information  in  the  nature  of  quo  war" 

(a)  Sec  the  ranto  substituted,  (a)     But  this  is  by  virtue  of  the  stat.  9 

Judee*!B«ifer,  Ann.  c.  20.(A)  which  b  not  in  force  in  this  country.     The 

iBUhop  ''of     '^t  of  mandamus  is  the  mode  of  proceeding  in  this  country^ 

ThynT^Jiep.    ^^^  *^  ^^Y  ^^^Y  ^Y  which  a  person, -illegally  ousted  of  an 

^-        .       office,  can  be  put  into  possession  ;  in  which  respect,  it  is 

In  Jiac.  Mr,  analoQt)us  to  the  action  of  detinue,  or  to  a  WU  in  Chancery 

tit     Manda- 

mut,  letter  K.  for  specific  performance.  To  deprive  us  of  the  mandamus^ 
the  counsel  on  the  other  side  must  shew  that  we  have  some 
other  specific  remedy. 

Oiapman  Johnson^  for  the  appellees. 
1.  The  remedy  by  mandamus  was  not  the  proper  remedy 
in  this  case. 

**  The  writ  of  mandamus  issues  to  command  the  execution 

(c)   Bac,  **  of  an  act  where  otherwise  justice  would  be  obstructed,((r) 

tit.    Maiuui-  **  ^^^d,  therefore,  only  where  a  person  has  no  other  specific 

^td]TTenn  **  remedy."(rf)     Now,  in  this  case,  there  is  another  specific 

^^A7fy  ▼.  remedy ;  and  that  is  an  information  in  the  nature  of  qu^ 

warranto.     Wherever  an  office  is  improperly  held,  an  in* 

formation  in  the  nature  of  quo  warranto^  goes  against  tfie 

person^  and  puts  his  right  fairly  in  issue.     But  if  Stribling^s  . 

title  be  decided  on  a  mandamus^  he  is  barred  without  being 

heard  ;  for  the  mandamus  goes  to  the  Judges^  not  to  him^ 

and,  if  their  return  had  not  been  true,  he  could  not  traverse 

it,  because  he  was  not  a  party ;  neither  could  the  Judges  be 

considered  as  his  agents.     The  information  in  the  nature  of 

quo  warranto^   is  not  founded  on   stat-  9  AnTU  c.  20.  but 

on  the  common  law ;  for  the  statute  applies  exclusively  to 
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Corporaliomj  and  did  not  originate^  but  only  reformed  ibt    Octobbr, 

J.  .  ,  1808. 

proceedings  m  quo  -warranto* 

It  may  be  said,  that  where  the  person  in  possession    of 
an  office  has  only  a  colourable  title,  the  mandamus  may     judm  or 
issue  ;  but  it  b  questionable  whether  that  distinction  is  not  S^^^^^pnngt 
overruled  by  2  Term  Sep.  259.  The  King  v.  The  Mayor  of 
Cokhester. 

If  Dew  has  any  claim  founded  on  hb  allegation  that  he  is 
entitled  tothe  office,  and  has  qualified  according  to  law,  his 
remedy  should  be  by  a  mandamus  to  restore  not  to  admit. 
Th&  distincdon  between  these  two  species  of  mandamus  is 
Aewn  in  3  Term  Rep.  King  v.  Jopper.  Dew  might  also 
tiy  his  tide  to  the  office  by  an  action  for  the  mesne  profits ; 
and  the  Court  would  lean  against  the  mandamus  and  leave 
him  to  his  action,  or  to  try  his  tide  by  a  quo  tuarranto. 

It  has  struck  me,  there  is  another  remedy  in  this  case. 
A  judicial  question  was  presented  to  the  Judges  of  th^ 
District  Court,  who  made  the  appointment,  and  their  error, 
if  they  conmiitted  one,  should  have  been  corrected  by  an 
appeal,  writ  of  error,  or  supersedeas.  The  case  of  the  pro- 
bate of  a  wiU,  or  grandng  letters  of  administration,  is  simi- 
lar to  this.  In  that  oise,  if  the  Court  do  wrong,  an  appeal 
niay  be  taken,  or  a  writ  of  error  lies.  In  England^  a  mon- 
damus  is  the  only  remedy  to  compel  the  ordinary  to  admit 
an  executor  or  administrator,  because,  there.,  no  writ  of 
«Tor  lies  to  the  ordinary  ;  and,  econversoj  there  is  no  such 
remedy  here  as  the  mandamus  to  an  inferior  Court  to  com- 
pel the  probate  of  a  will  or  the  granting  of  administration, 
because  this  Court  has  other  means  ;  by  writ  of  error,  &c 
A  mandamus  is  never  issued,  in  England^  ta  correct  the 
^ror  in  a  Court  of  Record;  but  only  to  compel  it  to  act.^ 
Here  is  an  application  to  correct  the  error  of  a  Court  of 
Record  by  mandamus. 

2.  On  the  merits^  I  differ  with  Mr.  Wickham  as  to  the 
construction  of  the  act  of  Assembly.  Every  statute  must 
be  construed  according  to  its  policy  and  intention,  which, 
in  this  case,  were,  that  a  Clerk  should  be  appointed,  and 
AouW  give  ample  security.     The  giving  security  was  per- 
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OcTOBSn,    mitt^d  to  be  deferred  until  the  meeting  of  the  Courts  onl;^ 
y^^'^,^^    bee  ause,  the  appointment  being  in  vacation,  the  Judges 
Dew        could  not  then  conveniently  meet  to  consult  about  the 
Judges  of     security  and  to  receive  it«     The  argument  drawn  from  the 
aw^fetSpripgi  County  Court  law,   makes  in  our  favour.     That  law  r^« 
quires  die  County  Court  Clerks  to  give  bond  and   security 
at  the  time  of  their  appointment,  because  the  appointment 
is  made  in  pourtj  not  ip  vacation*     The  fair  inference  is^ 
aikice  it  is  not  practicable  (when  a  District  Court  Clerk  ia 
appointed  in  vacation)  for  his  bond  and  security  then  to  be 
received  by  the  Judges  ;  and  since  the  law-  says   he   shaU 
g^ve  them  at  the  next  Court ;  that,  i|i  both  instances,  the 
Legislature  intended  the  same  thing ;  viz.  that  bond  and 
security  should  be  given  at  the  first  practicable  moment ; 
that  is,  at  the  commencement  of  the  Court ;  and  not  that 
the   Cleric  should  have  an  estate  in   the  office  before   he 
should  give  security*     The  giving  security  is  intended  ai 
a  condition  ^rm^t/«  to  his  getting  the  q^e  ;  and  the  reason* 
aUe  construction  is,  that  he  is  not  at  liberty  to  perform  its 
duties  until  the  condition  be  complied  with.     At  what  point 
of  time  shall  he  stop,  if  not  arrested  at  .the  commencement  i 
The  law^   indeed,  says  "  thenceforth^   (that  is,  from  his 
'*  qualification,)  he  may  exercise  the  duties  of  his  office  i^ 
but  this  could  not  mean,  thenceforth  during  good  behaviour^ 
Mthout  limitation^  but  only  thenceforth  till  the  next  Court* 
If  the  whole  term  were  allowed,  and  security  should  not  be 
gi\'(n,  dierc  is  no  expt-ess  authority  in  the  law  to   make 
another  appointment  at  the  next  term.     If  such  appointment 
might  be  made,  yet,  by  going  on  in  the  same  manner,  the 
duties  of  the  office  might  always  be  performed  by  persons 
who  had  not  g^ven   security.     At  any  rate,  the  Judges 
dug^t  to  have  had  a  discretion  to  allow  a  reasonable  time  $ 
not  the  whole  term.    Now,  in  this  case,  a  reasonable  time 
was  allowed,  between   DevJ^s  appointment  and  the   com- 
mencement of  the  Court ;  and  after  the  Court  met,  the 
Judges  waited  until  the  afternoon  of  the  first  day.     Parol 
evidence  is  not  admissible   to  contradict  what  they  have 
stated  on  the  record,  unless  their  return  waa  merely  a 
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ministerial  acU     But  the  facts  in  this  instance,  must  be  con-    ^^J^""' 
sidered  as  judicially  stated,    because  the  parties  were  in    n.^^-^v-^in/ 
Court,    and  the  decision  concerning  the  rejection  of  the         ^*^^ 
security  was  a  judicial  act.  and  entered  of  record.     So,  if  ^  ^^f\v^  pf 

^  -^  '         SwcetSpruiR* 

bail  be  offered,  and  the  Court  refuse  it,  and  spread  on  the  '■ 

record  their  reasons,  parol  evidence  cannot  be  admitted  to 
contradict  it.  Yet,  even  the  depositions  do  not  shew  that 
the  Court  did  wrong  in  any  respect ;  for,  according  to 
what  the  securities  who  were  then  offered  now  say  con- 
cerning the  value  of  their  property,  both  real  and  personal, 
they  were  worth,  in  all,  only  4,529/.  1*.  The  law  re- 
quires ten  thousand  dollars :  the  Clerk's  office  may  last  for 
life:  could  this  Court  then  think  this  security  sufficient, 
when  divided  among  fve  persons,  the  greater  part  of  whose 
property  consisted  of  lands^  when,  it  is  well  known,  that 
under  the  laws  of  this  country,  lands  are  very  insufficient 
security  ?  It  is  said  the  Court  did  not  take  the  lands  into 
consideration :  but,  even  if  that  had  been  made  a  formal 
point  before  the  Judges  of  the  District  Court,  (which  it 
was  not,)  yet  shall  Dew  have  a  mandamus  when  it  appears 
diat  he  offered  security  which,  upon  his  own  principles,  was 
insufficient  ?  He  ought  to  have  offered  other  security ;  die 
error  of  the  opinion,  if  there  was  one,  should  not  have  pre- 
vented his  doing  so. 

Wirt^  on  the  same  side.  The  rule  against  the  Judges  was 
to  shew  cause  why  a  mandamus  ^hovXA  not  issue  to  admit  Dew 
as  Clerk.  The  only  questions  before  the  General  Court  were, 
whether  the  rule  shoidd  be  discharged,  or  the  mandamus  is- 
sued in  the  form  mentioned  in  it.  The  question  here  is,  did 
he  make  out  a  case  for  a  mandamus^  to  admit  him  without 
farther  ceremony. 

This  was  an  application  to  the  discretion  of  the  General 
Court  ;  for  a  mandamus  is  not  a  writ  to  be  issued  of  course; 
but  t|ie  Court  ought  to  be  satisfied  that  they  have  good 
grounds  for  grantmg  iX.(a)  /^^  j^^^,  ^. 

Vol.  m,  B        I  x>r.  Atke-w  et 

oL    4   JSurr. 
tlS9. 
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October,        Was  there  any  ground,  for  a  mandamus  to  admits  in  this 
yj^^^^^  case  ?  Dew  had  not  only  no  kgal  right  to  that  clerkship,  but 

J^v        another  person  had  the  right  and  possession  of  the  office. 
Judges  of         1.  He  had  not  a  kgal  right ;  without  which  there  was  no 
ground  for  a  mandamus  ;  for  an  equitable  right  is  not  suffi- 


SweetSpringa 


^Bac.     cienu(a) 

£?"''  a       When  he  moved  for  the  mandamus^  his  own  statement 


(a)  4. 

edit.  496.     ^  .  »    . 

Term  Rep,  shewed,  that  he  had  not  a  consummated  legal  right.  It  is 
admitted  by  his  counsel,  that  the  bond  was  to  be  given  at 
the  first  term.  Was  this  done  ?  Certainly  not ;  for  the  de^ 
Uvery  of  a  bond  is  an  essential  part  of  it,  and  even  a  tender 
is  not  sufficient.  If  he  was  injured  by  the  Court's  refusal, 
he  should  have  obtained  a  mandamus^  not  to  admit  him  to 
^  the  office,  but  to  compel  the  Court  to  receive  his  bond  and 
security.  The  mandamus  ought  to  apply  to  the  first  ob- 
struction to  his  tide,  as  in  the  case  before  cited  from  Bur^ 
row.  If  he  had  got  the  peremptory  mandamus  to  admit 
him,  what  would  have  become  of  the  bond  and  security  ? 
The  District  Court  could  not  have  required  it ;  neither 
could  the  General  Court  have  so  shaped  the  mandamus  as 
to  insert  a  condition  that  he  should  be  admitted  upon  his 
giving  bond  and  security :  for  this  was  not  in  the  rule ;  and 
a  mandamus  may  be  superseded,  if  it  does  not  fcdlow  the 

r*)  2  Str.  879.  Hilc  on  which  it  is  founded.(*) 

mai  t  Iworf!       Authority  and  reason  both  require,  that  the  mandamus 

^^'  should  stricdy  conform  to  the  nde^  the  intention  of  which 

is  to  apprise  the  defendant  what  sort  of  mandamus  is  de- 
manded :  and  in  this  there  is  no  hardship  j  since  Dew^  or 
his  counsel,  might  have  taken  a  rule  for  a  mandamus  to  ad« 
mit  him,  upon  his  giving  bond  and  security.  A  serious  dif- 
ficulty, as  to  ^  right  of  DeWy  arises  under  the  act  of  As- 
sembly. Bond  and  security  is  to  be  given  at  the  first  Court. 
Is  there  any  discretionary  power  in  the  jfudiciary  to  receive 
the  bond  afterwards^  under  that  commission  ?  This  may  be 
a  hardship  ;  but  a  casus  omisst^  by  the  Legislature  is  only 
to  be  deplored,  not  remedied  by  the  Courts. 
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But,  supposing  it  was  the  duty  of  the  Court  to  have  Octobbs, 
moulded  the  rule  to  suit  DertxPs  grievance,  did  he  shew  any  s^-v-i^^ 
grievance  ?  This  involves  two  queations«  D«w 

The  first  is  a  question  of  fact :  did  he  tender  bond  and     Judges  of 
tufficierU  securit)'  at  the  time  required  by  the  Court.     The    ^^   ^"°^ 
second  is  a  question  of  law :  could  he  compel  the  Court  to 
receive  it  at  any  subsequent  day  ? 

As  to  the  first  of  these  questions,  the  record  say^  he  did 
not ;  and  Hs  truth  cannot  be  impeached  by  parol  evidence. 
I  win  submit  another  point  to  the  court ;  whether  the  order 
of  November  15,  1806,  is  not,  in  substance,  the  condition^ 
al  mandamus  spoken  of  in  the  law.  If  so,  the  return  was 
conclusive  as  to  thefact^  and  could  not  be  contradicted,  be- 
cause no  process  was  intended  to  intervene  between  this  and 
i}tperempiory  numdarmis.  If  not,  the  return  of  the  Judges, 
bring  controverted,  ought  to  have  been  traversedy  and  tried 
by  a  Jury. 

As  to  the  second  question,  my  impression  of  the  law  is,  that 
the  first  thing  to  be  done,  on  opening  the  Court,  was  the 
qualification  of  the  Clerk.  It  is  said  that  ^^  at  the  first  ses« 
^  sion,''  means  during  the  first  session.  Let  it  be  granted : 
yet  he  had  not  his  election  at  what  time^  during  the  session, 
he  shall  give  bond  and  security.  Even  admitting  he  had 
that  election,  the  Cour£  could  restrict  him  so  far  as  to  call 
for  the  bond  before  he  should  do  any  duties. 

A  statute,  pro  bono  ptdflico^  ought  to  be  construed,  so 
that  it  may,  as  far  as  possible,  attain  the  end  proposed.(a)  ^^n  q  j^^^ 
If  the  bond  were  given  on  the  last  day  of  the  Court,  would  ^;  ^^' 
it  operate  retrospectively,  and  cover  any  misconduct  during  \^^^^  ^i  ^ 
the  previous  part  of  thr  term  ?  The  obvious  meaning  of  the 
Uw  seems  to  be  otherwise.    Its  object  would  be  defeated  by 
the  construction,  that  bond  and  security  may  be  given  at  the 
end  of  the  term.     If,  at  the  end  of  the  term,  Dew  had  said 
that  he  could  not  give  bond,  would  the  Court  have  done  its 
duty  to   the  Commonwealth  ?     He   would  have  sported 
with  the  public  interests  nine  or  ten  days,  and  there  would 
have  been  no  remedy. 
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October,        Another  rule  of  construction  is,  tbat  no  statute  should  be 
K^^'^r^^^     construed  so  as  to  be  inconvenient  and  against  reason  \\a) 
t>ew        and,  moreover,  such  a  construction  should  be  put  upon  a 
Juf^scs  of     statute  as  does  not  suffer  it  to  be  eluded.(i)     Suppose  the 
vc€t  prmgg  Qq^jj^  j^^  indulged  Derw  until  the  end  of  the  term,  and  he 
^2if "eir*  had  altogether   failed  to  give  bond,  would  he  not  have 
Tb\ibL±         ^^^"^  actbg,  until  then,  without  security,  and  have  eluded 
the  law  ?  Even  if  he  had  his  option,  as  to  the  day,  under  the 
words  of  the  statute,  the  Court  might  controul  diat  option, 
in  order  to  accomplish  the  intention  of  the  statute,  which  is 
the  public  good.     According  to  6   Bac.   Abr.  379.  {GwiL 
edit.)    the  word   "  may*^  has  been   construed  to   signify 
"  shcdl^'*  in  order  to  accomplish  the  intention  and  object  of 
a  law ;  and  the  Courts,  pursuing  the  intention,  have  en- 
(c)  6  Bae.       larged,  narrowed,  and  opposed  expositions  of  statutes.(c} 
465.  What  would  you  have  had  the  Dbtrict  Judges  do  ?  The 

Court  had  met :  the  people  had  assembled  to  do  business- 
Criminals  were  to  be  tried.  The  Clerk,  who  had  held  his 
commission  from  January  until  Mayy  was  not  ready  with 
security.  Time  was  allowed  him:  the  business  of  the 
Court  was  suspended:  he  still  &iled  to  give  security. 
Should  the  Judges  have  let  him  spin  out  the  term,  and  de- 
layed business  farther,  or  suffered  him  to  act  without  secu- 
rity ;  entrusting  to  him  the  puUic  property  and  interests, 
without  the  guarantee  intended  by  law  ? 

The  conclusion  is,  that  the  Judges  acted  correctly  in  re- 
quiring the  bond  and  security  on  the  first  day  of  the  Court ; 
that  Dew  has  no  grievance  to  complain  of,  and  is  not  enti- 
tled to  any  remedy. 

2.  If  in  this  I  am  mistaken,  yet  the  mandamus  y^za  not 

his  remedy ;  another  person  having  been  bona  fide  S4}point- 

ed,  and  being  in  possession  of  the  clerkship.     The  proper 

remedy  was  by  an  information  in  the  nature  of  quo  war' 

(d  Jfac.^br.  ranto.(a)     At   common   law,   a  mandamus  never  issued 

506!*^*7.>^  V.  where  there  was  a  person  holding  the  office,  even  by  a  co^ 

^^^^%^''^'  lourable  tide.     No  case  to  that  effect,  at  common  hwj  can 

Term  Hep. 
239. 
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be  produced*     There  is  a  string  of  cases  that,  where  a  per-  October, 

son  is  in  by  a  colourable  titk  only,  a  mandamus  lies ;  but  v^rv^/ 
those  cases  are  founded,  not  on  the  common  law,  but  on  the        ^^ 

Stat.  11  Geo.   I.   c.  4.   s.  2.(a)    and,   even   according  to  ^^f^  .^ 


those  cases,  "  where  the  point  js  Vit  all  doubtful,  whether  the  — — 

"  prior.election  be  legal,  the' court  will  not  grant  the  manda-  ^2  bwwgh^ 
^  mus  thl  the  validity  of  the  prior  election  has  been  deter-  ^s^^^^ 
**  mined  in  a  proper  manner  by  information.'^^ (b)  ^"•^  ^"^^ 

The  case  of  The  King  v.  Barker^  3  Burr.  1265  and  1379.  ^  "57. 
in  which  a  mandamtts  was  granted  and  pio  warranto  held  not  Corporatkm 
to  lie,  was  that  of  an  application  to  admit  a  presbyterian  nm^h,    ibid, 
preacher  to  the  use  of  a  meeting-house.     The  reason  of  that  ^M^fSeJ' 
case   was,  that  a  quo  warranto  must  be  in  the  king's  name,  l[^^^^^l 
and  for  a  regal  franchise,  which  the  right  of  preaching  in  a  ^^f^J* 
presbyterian  meeting-house  is  not.    In  the  case  of  The  King  Ajr.  lisa. 
V.  The  Mayor  of  Torky  4  Term  Rep.  699.  in  which  a  condi-  445. 46^' 
donal    mandamus  was  granted  to  compel  the  affixing  of  a  ^^..    q^' 
corporation  seal  to  a  certificate  of  appointment,  there  was  '^*  ***• 
no  other  legal  ren^edy ;  for  a  quo  warranto  would  not  have 
applied  to  the  case,  there  being  no  person  holding  the  office. 
The  principle  remains  unimpaired  through  the  whole  course 
of  diis  investigation,  that,  where  a  person  is  de  facto  in  pos«» 
session  of  the  office,  and  has  complied  with  the  requisites 
of  the  law,  (as  Stribling  has  in  this  case,)  a  mandamus  will       4 
not  lie,  but  a  quo  warranto. 

I  am  surprised  that  Mr.  Wickhctm  should  say,  that  the  re- 
medy by  quo  warranto  was  created  by  the  statute  of  Anne. 

Mr.  Wickham  explained,  and  said  that,  before  the  statute 
of  Anne^  there  was  no  remedy  by  quo  warranto  given  to  the 
person  injur ed^  but  to  the  king  only. 

Mr.  Wirt  proceeded.  3  Tuck.  BL  262 — 4,  and  3  Bac.  Abr. 
GvnL  edit.  656.  shew  that,  long  before  the  statute  of  Anncj 
the  information  in  die  nature  of  quo  warranto  was  used,  in 
many  cases,  to  try  precisely  such  questions  as  this ;  that  it 
had  long  been  in  use  to  try  titles  to  offices  ;  and,  of  course 


1808. 
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October,    the  name  of  the  king  was  used  for  the  benefit  of  ^  person 
injured.     So,  here,  the  name  of  the  Commonwealth  mig^t 
have  been  used,  and  Dew  might  have  compelled  the  Com- 
judTCg  of     mon wealth's  attorney  to  file  the  information. 

SweetSpriogt  •' 

— — —        3.  At  all  events,  StribUng  oug^t  to  have  been  a  party, 
and  should  have  had  notice^  even  if  the  mandamus  properly 
(a)  Rex  ▼.  lay.(a) 

JBatJces,       t 

Burr  1452 

Randolph^  in  reply,  contended,  that  the  express  words 
of  the  act  of  Assembly,  made  Dew  completely  Clerk  from 
the  time  of  his  appointment  and  qualification ;  that  die 
giving  bond  could  not  be  considered  as  a  condition 
precedent^  since  the  Legislature  permitted  him  to  ,act 
without  security  until  the  ensuing  Court ;  and  if  tiiis  was  a 
defect  in  the  law,  it  was  not  to  be  remedied  i^y  the  Judges. 
The  maxim  that,  where  there  is  no  ambiguity  in  the  words, 
no  latitude  of  construction  shall  be  admitted,  ought  to  go- 
vern this  case.  Expediency  cannot  be  a  ground  of/or* 
feiture.  Yet,  every  rule  of  construction  referred  to  on  the 
other  side,  is  founded  on  principles  of  expediency.  In  op« 
position  to  the  authorities  quoted  on  that  subject,  it  is  suffi- 
cient to  observe^  that  an  argument  from  inconvenience  is  not 
admissible  against  plain  words  ;  and  to  ask^  how  is  a  statute 
eluded  by  a  construction  according  with  its  express  lan- 
guage ? 

But,  admitting  the  bond  to  be  a  condition  precedent,  must 
it  be  given  on  the  first  day  of  the  Court  \  No.  At  the  first 
session.  This  position  is  not  controverted.  But,  |t  is  said, 
the  Court  could  not  act  without  a  Clerk.  I  answer,  they 
could  have  appointed  pro  tempore;  for  this  may  be  done, 
Ca\Rev  Code  ^^^"  when  there  is  an  existing  Clerit,  if  he  cannot  attend,  (i) 
1  Toi.  c.  66.  Dew  himself  mig^t  have  been  appointed  the  clerk  pro  tern* 
pore  ;  since  he  was  able  to  execute  the  duties  of  his  office  as 
well  after,  as  before,  the  commencement  of  die  term,  and 
the  bond,  when  executed,  would  have  operated  retrospec- 
tively by  relation.  By  way  of  objection,  it  is  said,  sup- 
pose he  could  not  have  g^ven  security  on  the  last  day  of  the 
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Courts  what  security  would  there  have  been  for  the  interval  Octovib, 
from  the  first  day  i  I  answer,  what  security  was  there  from  y^^ry^^^ 
the  time  of  appointment  to  the  first  day  ?  Dew 

The  objection,  that  the  ruk  was  for  a  mandamus  to  ad-     judges  of 
w»V,  and  not  to  restore^  is  a  mere  technical  sul  aiity.     If  the  Sweet,  pringg 
Court  improperly  awarded  the  rule,  it  mig^t  afterwards  mo- 
dify it  at  pleasure,  as  was  done  in  I^ex  v.  Barker^  3  Burr. 
1268.  (a)     It  is  also  objected  that  St r idling  w^s  not  summon-     .  «    ^. 
ed.     Yet  it  appears,  fix>m  the  record,  that  he  was  present,  15  Vin.    pi 
was  heard  by  counsel,  and  consented  to  the  taking  of  depo-  MhL  A. 
sitions* 

But  the  grand  objection  is  that,  at  common  law,  a  manda* 
TTvus  was  n«ver  granted  while  the  office  was  fuU,  in  which 
case  it  was  usual  to  postpone  issuing  it  until  the  tide  had 
been  tried*  Moreover,  it  is  said  that  the  quo  warranto  is 
the  legal  and  specific  remedy* 

Admitting  the  quo  -warranto  lay  at  common  law,  yet  every 
audiori^  cited  proves,  that  its  full  remedial  effect  was  given 
by  the  aid  of  the  statutes  of  Anne  and  Geo.  I.  Are  any  de- 
dsions  prior  to  those  statutes  to  be  found  ?  Not  one.  Hence 
I  infer,  that  from  those  statutes  only  has  the  doctrine  been 
d^ved,  that  no  mandamus  lies  where  there  is  a  person 
holding  the  office. 

The  case  of  Rex  v.  Barker ^  before  cited,  was  founded 
on  the  common  law,  not  on  the  statute  of  Geo.  I.  and  is  a 
decisive  authority  that,  at  common  law,  a  mandamus  maybe 
granted  to  admit  or  restore  a  claimant  when  the  office  is 
fuU. 

In  the  old  General  Court,  before  the  revolution^  the  case 
qS  Secretary  Nelson  v.  The  Brunswick  Justices ^  was  tried  on 
a  mandamus  to  admit  a  Mr.  Edwards^  whom  the  secretary 
appointed,  in  opposition  to  a  Mr.  fisher^  who  had  been 
chosen  by  the  Coimty  Cpmt,  and  was  then  in  possession  of 
the  office.  Since  the  revolution  also^  in  the  c^ses  of  WiUi' 
ams  v.  The  Prince  George  Justices f  and  of  Bland  v.  The 
Somcy  writs  of  mandamus  were  awarded  by  the  General  - 
Court ;  though,  in  both  instances,  there  was  a  person  in 
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October,    office.     Yct,  in  none  of  these  cases,    was   the    objection 
*f^^^    made,  which  is  now  relied  upon. 

Dew  It  should  be  recollected,  that  DevJ^s  right  to  the  manda^ 

Jud^sof  ^^»  commenced  at  the  instant  the  refasal  to  receive  the 
Swecapnngg  ^q^ J  jqq]^  pj^ce  ;  and  there  is  no  doubt  that  Striblmg  is  not 
(a)  See  Rev.  the  Clerk,  even  if  Dew  is  not.  For,  according  to  law^(flr) 
c.  66.  8.  12.  Stribltng  coidd  be  elected  on  one  of  two  grounds  only ; 
^'    '  where  a  vacancy  happened  either  in  vacation,  or  during  the 

sitting  of  the  District  Court.  Now  the  vacancy  which  oc- 
curred in  the  vacation,  was  filled  by  the  appointment  of 
Dew  by  a  majority  of  the  Judges  of  the  General  Court. 
During  the  sitting  of  the  District  Court,  no  vacancy  hap- 
pened ;  neither  had  the  Judges  of  that  Court  a  right  to  de- 
cide, that  a  vacancy  existed  on  the  ground  of  incapacHif  in 
the  clerk,  though  they  might  on  the  ground  of  death.  Two 
Judges  coidd  not  deprive  him  of  his  office  for  life  witliout 
a  trial.  No  commission  to Str'ibling  appears  in  the  record ; 
and,  since  he  could  not  lawfully  have  been  elected,  the  office 
cannot  properly  be  considered  full. 

As  to  the  argument,  that  the  question  ought  to  be  tried  on 
a  quo  warranto  J  how  could  Dew  have  got  a  quo  warranto  at 
all  ?  By  applying  to  the  District  Court  /  And  how  could  it 
be  expected  that  they  would  grant  it,  when  they  had  just 
taken  such  a  strong  step  against  him  ?  The  Attomey^General 
might  say,  that  he  was  not  bound  to  listen  to  his  complaint ; 
and,  even  if  the  Court  should  direct  him,  he  might  refuse. 
No  man  (when  it  might  be  refused)  can  assert,  that  the  ^o 
warranto  is  a  legal  and  specific  remedy. 

But,  suppose  we  were  now  before  the  Court  on  a  quo 
warranto  :  it  would  not  be  in  die  power  of  ingenuity  to  sup- 
port it,  upon  the  present  case,  so  as  to  give  Deiv  relief. 
The  judgment  would  be,  that  the  franchise  be  seised  into 
the  hands  of  the  Commonwealth,  or  that  Stribltng  be  oust- 
ed ;  and  then,  Dew^s  tide  being  prior^  he  would  succeed : 
but,  his  tide  being  imperfect^  not  having  been  completed  by 
giving  bond  and  security  how  could  he  get  in  without  a 
Tnandgmusf 
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Agsdn,  an  iofinrmatioii  in  the  nature  of  a  quo  warranto^    Octobbr* 
IB  a  proeectuion  criminal  in  its  nature  ;  fin*  in  such  cases   s^-v^^^ 
there  is   a  punishment  for  die  misdemeanor^  as  well  as  a        l>ev 
judgmem  of  ouster*    How  then  could  such  an  infonnati(m     jud^toT 
Be  where  the  defendant  was  guilty  of  no  criminality  ?  Here,   JI!L^!1I!? 
StribRng  was  guilty  of  no  offence ;  having,  innocendy  on 
his  part,  been  introduced  by  the  Court  into  the  office,  after 
lyetu  had  been  set  aside. 

Acconfing  to  the  case  of  Rex  v*  Marsden,f^  it  is  an     (a>i^BuxT. 
hnportsort  question  whether  Midi  tfi  information  could,  cA  ^^^^' 
common  law^  be  granted  upon  the  application  of  a  private 
person. 

I  wiH  not  detain  the  Court  as  to  Mr.  Johnsion^s  ques- 
^on,  whedier  an  appeal  or  supersedeas  would  not  lie  instead 
of  a  Tnandamus.  H  the  record  disdoses  error,  a  superset 
deas  may  even  now  be  awarded. 

Wtcihamj  on  die  same  side.  If  the  arguments  of  the 
cGimsel  ^^r  the  appeOees  are  correct,  there  is  no  remedy  for 
a  person  illegally  kept  out  of  the  office  of  Clerk  of  a  County 
or  I>istrict  Court ;  and  diose  Courts,  acting  without  con- 
troul,  may  displace  Clerks  regularly  appointed,  and  appoint 
odters  at  their  pleasure. 

It  is  objected,  1st.  diat  a  mandamus  is  not  a  proper  re- 
medy. 

B«^  whenever  the  party  has  no  other  specific  legal  reme- 
dy, he  b  entitled  of  right  to  this  wriuf*)  C*)  3   Burr. 
^                    ,                     .                                  ^  ^                                         1267.    R9xr. 

So,  too,  if  die  specific  remedy  be  obsolete  ;  as  an  assise.     Barker.      % 
In  this  case,  diere  is  no  other  specific  legal  remedy.     A  65i7652.%ar 
pio  ivarranto^  however,  it  is  said,  is  a  specific  remedy,  and,  ^sta^dL     i 
there  being  a  person  in  office,  the  proper  one ;  and  the  case  J^  ji^^^'^ 
of.S«ev.iMt^oro/'CbfcAtf*r^(c)  is  relied  on.  That  case,  how-  f,^^^  *^ 
every  is  pardy  overruled  by  4  Term  Rep.  699.  Rex  v.  Mayor  W  «  ^f 'w 
of  Tori  ;  and  it  does  not  establish  the  doctrine  that  a  man^ 
damus  is  not  a  proper  remedy  ivhen  there  is  a  person  in 
f099essicnj  but  only  that  the  right  shall  he  first  tried  on  a 
fii0  %uarr€mto* 
Vol.  m.  O 
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October,        It  applies  only  to  the  case  of  a  corporate,  rig^t ;  and  is 
^^^^^^^^^    founded  on  the  statute  of  9   Ann.     See  Cay^s  Mr.  titte 

Dev      '  Franchise^  27. 
Judges  of         Certainly  not  to  cases  where,  as  in  the  present  instance, 
gweetSpringB  ^^  ^^^  jj^  controversy  is  not  a  corporate  one.(a) 
iSfi   ^j^"^*       ^P^  it  *®  objected  that  the  information  is  not  given  by  die 
Marktr.         Statute,  but  existed  at  common  law.     It  certainly  existed  at 
conunon  law,  but  only  as  a  proceeding  on  the  jcriminaJ  side  : 
it  was  first  given  to  the  party ^  as  a  civil  remedy ^  by  the/sta- 
tute.    See  3  Black.  643.  in  margine.     3  Black.  Com.  263. 
where  the  information  under  the  statute  is  classed  among 
civil  suits.     4   Term  Rep.  484.  Hex  v.  Francis,  where  a 
new  trial  is  given,  whicb  could  not  be  on  an  informauon  at 
common  law :  BuUer*s  N.  P.  211.  where  it  is  laid  down  that 
no  costs  are  given  at  common  law. 

The  Attorney 'General,  at  common  law,  is  not  bound  to 
file  an  information  when  a  criminal  act  has  not  been  com- 
mitted. Now  what  crime  has  Stribling  been  guilty  of  in 
accepting  an  office  before  declared  vacant  by  the  Judges, 
and  the  exercise  of  which  was  necessary  to  the  public 
good? 

But  the  qito  warranto,  if  brought  at  all,  can  only  be  before 
the  same  Court  which  has  already  decided  the  question, 
and  from  which  (the  prosecution  being  a  criminal  one)  there 
could  be  no  appeal. 

This,  even  if  the  rule  were  different  in  England  at  com- 
mon law,  would  be  conclusive  in  favour  of  a  tnanJamtis  im 
the  present  case. 

No  appeal  or  svpersedeas  would  lie,  (as  is  supposed  on 
the  other  side,)  because  the  appointment  of  a  Clerk  is  nei- 
ther ^  judgment,  sentefice,  nor  decree. 

An  action  for  the  mestie  promts,  if  it  could  be  maintain- 
ed, would  not  be  a  spectre  remedy.  Stribling  might  keep 
the  office  for  life,  uib^ecting  himself  only  to  the  chance  of 
recovery  of  the  profits  from  time  to  time  by  JDexv. 

The  objection  that  the  rule  should  have  been  for  a  man^ 
damns  to  restore,  concludes,  against  the  af^Uee ;  for,  if 


pnogt 
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Dew  ¥ras  ta  full  posseasioD  of  his  office,  he  could  not  have    Octobbb, 
been  removed  without  an  information,  even  if  h^had  failed    y^^^^^ 
to  give  bond.     The  motion  was  made  for  a  mandamus  to        l>«w 
Qtlmit^  as  being  safest,  though  that  to  restore^  was  probably     Judges  of 
most  proper.     The  Court  will  direct  either  ;  moulding  the    J^''  '  ^"°* 
lule  to  suit  the  purposes  of  justice.(a)  (a)   3  Bwt. 

The  case  of  liex  v.  WildmanfJ))  does  not  prove  tliat  the  {^b)i Str,VT%. 
rvkfor  the  mandamus  may  not  differ  from  the  rule  to  shew 
cause ;  each  of  them  being  the  act  of  the  Court ;  but  only 
that  die  writ  of  mandamus^  which  is  the  act  of  the  officer, 
and  has  no  authority  but  the  rule,  must  conform  to  it.  As 
fcr  the  supposition  that  the  second  rule  was  in  fact  a  mfmr 
iamusj  it  is  not  necessary  to  argue  to  thi?  Court,  that  au 
Older  nisi  for  a  writy  is  no  more  a  writ  than  a  judgment  is 
an  executioD.  The  mandamus  we  ask  for,  is  not  a  peremp- 
txxy  one  in  the  first  instance.  If  formal  notice  to  Stribting 
is  necessary,  it  is  not  too  late  to  direct  die  mandamus  to  be 
scrred  on  hinu  That  he  had  actual  notice  of  die  rule,  is 
fFoved  by  his  attestation  to  the  reasons  assigned  by  tjbe 
lodges  of  the  District  Court,  and  his  giving  notices  and 
taking  deposidons  on  the  rule. 

The  rule  ought  not  to  have  been  for  a  mandamus  to  admit 
Mm  to  give  bond;  the  giving  bond  being  only  a  circumstance 
attending  his  admission  or  restoration.  The  Court  certain- 
ly have  a  right  to  direct  his  admission  on  the  terms  requir- 
ed by  law.  As  for  the  objection  that  it  is  now  too  late  to 
pve  bond,  we  certainly  are  not  to  lose  our  rig^t  by  the 
iOeg^  refusal  of  die  Court  to  accept  the  bond  when  we 
were  ready  to  give  it. 

On  the  merits,  I  do  not  understand  the  counsel  seriously 
to  contend,  contrary  to  the  setded  practice  of  this  Court, 
tbat  real  estate  is  not  to  be  taken  into  account  in  estimating 
the  sufficiency  of  surety.  That  Dew  offered  sufficient 
security  on  the  first  day  of  the  term,  is,  I  think,  proved : 
dttt  he  mig^t  not  have  offered  it  on  the  first  day,  if  the 
Court  had  not  given  the  erroneous  opinion  that  real  estate 
was  not  to  be  regarded,  cannot  be  taken  for  granted  or  prov- 
^  by  the  opposite  counsel  ;  and  he  was  not  obliged  to  fly 
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OcTOBfit,    in  die  face  of  Ac  Court,  by  eflferhig^  such  security  aa  they 

^^...^^i^^    had  before  injected. 

Dew  As  to  the  objection  that  a  record  is  not  to  be  contradict- 

jodres  of  ed ;  we  may  certainly  traverse  the  return  to  die  mandamus 
Swee  prmgs  ^^  ^j^  j^^^ ,  which  retum  will  be  matter  of  record  ; 
but  die  Court,  in  stating  that  the  security  offered  was  in- 
sufficient, only  state  that  it  was  so  in  their  opmion :  whedier 
that  opinion  was  right  or  not,  is  one  of  the  questions  in 
controversy,  and  is  certainly  examinaMe  in  dns  Court. 
But,  as  sufficient  security  was  tendered  during  the  term, 
there  can  be  no  real  difficulty  on  the  merits  :  the  words  of 
the  law  requiring  him  to  give  security  at  the  nextCoiut, 
are  satisfied  by  his  giving  security  during  the  term. 

There  is  no  occasion  for  resorting  to  rules  of  construc- 
tion :  the  words  are  pdain  and  admit  no  other  meaning.  If 
the  argument  drawn  from  inconvenience,  were  applicable 
when  die  words  are  plain,  both  sides  should  be  regarded^ 
It  would  be  a  great  inconvenience  for  the  Clerk  to  be  com* 
pelled  to  give  security  on  the  first  day  of  the  term :  ac- 
cident might  prevent  those  he  relied  on  from  attending,  or 
the  Judges  mig^t  ditkr  in  opinion  with  him  as  to  dieir 
sufficiency.  On  the  other  hand,  if  he  mig^t  be  trusted  for 
jnonths  without  security,  while  acting  without  any  controul, 
surely  there  would  be  less  danger  while  he  was  acting  for  a 
few  days  under  the  immediate  inspection  and  oontroul  of 
the  Judges. 

Wednesday  J  November  9.    The  Judges  gave  their  opinions. 

Judge  Tucker.  Dew^  the  appeBant,  obtained  a  rule 
from  the  General  Court  upon  the  Jvdgtsot  the  Sweet  Springs 
District  Court,  to  shew  cause  why  a  mandamus  should  not 
issue,  directing  diem  to  admit  him  to  the  office  of  Clerk  of 
the  said  District  Court ;  to  which  a  retum  was  made  '^that 
"  at  a  Court  held  for  die  said  District,  on  the  18di  day  of 
"  Mn/j  1805,  the  appellant,  Dew^  produced  in  Court  a 
"  commission  signed  by  a  majority  of  the  Judges  of  the 
^«  General  Court,  appointing  him  Clerk  of  that  District 
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^Comt,  m  file  room  of  Samuet  Dew.  senior,  deceased;    OeroiBs, 

1808 

^  alsoa  certificate  from  the  Clerk  of  Botetourt  Comt,  of  his 
^^hariDg  taken  the  oadis  prescribed  bjr  Uw.  But  not  offer- 
^  ing  suficient  security  for  the  £fdthfal  performance  of  the 
^duties  of  the  said  office,  the  Court  proceeded  to  appoint 
^Erasmus  StriUmg  to  fill  the  said  oflke,  in  the  room  of  die 
^said  Samuel  DeWj  who  having  taken  the  oaths  as  the  law 
**  directs,  together  with  yames  Breckmridge  and  odiers, 
^  entered  into  bond,  &c*  with  such  condidon  as  the  law  re* 
Squires.  And  at  a  District  Court  continued  and  held  as 
^aforesaid,  on  die  22d  day  of  Mayy  1805,  Samuel  Dew 
^^i^omi^peared  in  Court,  2tnd  offered sujiciera  security  for 
'^the  perfarafimce  of  the  duties  of  the  Cleric  of  the  said 
**  Court,  of  whidi  the  Court  took  time  to  tonsider  ;  and  at 
^  a  Court  continued  and  held  as  aforesaid,  die  next  day,  die 
'^said  Samuel  Dew  was  refused  to  be  admitted  to  the  said 
''office  of  Clerk,  because,  on  die  first  day  of  die  term,  when 
^called  upon  to  execute  a  bond,  he  offered  insufficient 
^securi^,  aldiough  the  greater  part  of  that  day  was  allow- 
•^ed  him  to  provide  security,  and  previous  to  the  appoint- 
^mentof  Erasmus  StribKngj  said  Dew  acknowledged  he 
^  was  unable  to  find  farther  security  on  that  day  ;  but  then 
^  alleged  that  at  a  future  day,  it  was  probable,  he  would 
^  be  aUe  to  obtain  sufficient  security." 

The  commission  and  certificate  from  the  Court  of  Bote* 
tmrt  County  widiin  referred  to,  are  in  the  following  words : 
"These  are  to  certify  that  Samuel  Dew  is  appointed  the 
^  Cletk  of  the  District  Court  to  be  holden  at  the  Sweet 
**  Springs  in  the  Cotmty  of  Monroe^  in-  the  room  of  S.  D. 
"senior,  deceased*  •  Given  imder  our  hands  and  seals,  this 
•'SSdof  January^  A.  D.  1805."  Signed  with  the  names 
of  SIX  Judges  of  the  General  Court  with  seals  annexed.  *  ** 
At  a  Court  held  for  Botetourt  Coimty,  February  12th,  1805, 
"  S»  D.  gentleman,  produced  in  Court  an  appointment  sign- 
•'ed,  &C.  appointing  him  Clerk  of  the  District  Court, 
^  bolden^  Sec  whereupon,  the  ssdd  <$*•  D.  took  the  oadi  of 
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OcTOBBEf    ^  fidelity^  die  oath  to  suj^XMt  the  Constitution  of  the  United 

\^-sr>i^    ^^  States,  and  the  oath  of  the  said  office* 
Dew  "  Teste^  H.  B.  Clerk,  B.  C. 

Jod^of        ^^  A  Copy.  Te3te^  Erasmus  Stribling,C.  S.  D.  C." 
SwectSpriupi      To  the  above  copy  of  the  rccoixls  of  die  CouTt,  the  Judges 

subjoined,  moreover,  the  following  reasons :  "  We  consider 
^  it  the  duty  of  the  Judges  to  hold  a  Court  on  the  first  dajr 
"  of  the  term,  .and  find  that  the  civil  and  criminal  business 
**  of  the  country  required  it  5  that  S.  Dew  was  commissioned 
''  in  die  month  of  January  preceding,  and  had  sufficient  time 
**  to  have  procured  security,  without  which,  he  well  knew 
^he  could  not  act*  That  circumstanced  as  the  Judges 
"  were,  they  could  not  proceed  to  elect  a  Clerk  pro  tempore^ 
^^  and  they  would  not  have  been  justified  in  respecting  die 
^^  declaradon  of  the  said  ^S*.  jD*  that  it  was  probable  he  could 
^  get  security  at  a  future  day,  considering  hb  &ilure  for 
^^  several  months,  and  the  first  day  of  the  Court,  where  a 
^^  large  number  of  the  people  of  the  Dbtrict  were  preset^ 
"  We  consider,  therefore,  that  the  Judges  of  that  Court 
"  acted  correcdy  and  properly,  in  the  appointment  of  £ra^- 
"  mus  Stribling^  who  fully  answers  their  expectations  and 
*'  diose  of  the  public,"  Signed  by  the  Judges  present,  and 
attested  by  Erasmus  Striblingy  C.  S.  D.  C. 

As  my  opinion,  in  this  case,  will  be  founded  upon  the 
matters  contained  in  this  return,  I  shall  no  fimher  nodce 
the  remainder  of  the  record  and  proceedings  in  the  General 
Court,  than  to  observe  that  the  above  mentioned  nik  was, 
on  the  13th  of  November^  1807,  discharged*  From  which 
order,  Samuel  Dew  prayed,  and  was  allowed  an  ^peal  ta 
this  Court* 

The  first  question  which  I  shall  consider,  is,  whedier  die 
writ  of  mandamus  be  the  proper  remedy  in  this  otse  ? 

Judge  Buller  informs  us  that  the  writ  of  mandamus  is,  in 
England^  a  prerogative  writ,  issuing  out  of  die  Court  of 
K*  B*  (as  that  Court  has  a  general  superintendency  over  all 
inferior  jurisdicdons  and  persons,)  and  is  die  proper  remedj^ 
to  enforce  obedience  to  acts  of  Parliament^  and  to  the  King^s 
(a)  Sua.  jv:  charters^  and  m  such  case  b  demandabk  of  righL(a)    Ua* 
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dier  tbe  term  charters^  are  comprehended  all  grants  from    Octobek, 

the  Crown,  whether  of  lands,  honours,  franchises,  or  aught    \,^^^^^ 

beside3.(a)     Under  this  description  then,  all  commissions        Dew 

granted  by  the  Crown,  whereby  any  perscm  is  authorised  to     jud^  of 

hokU  and  exercise  saiy  pubiic  office  whatsoever,  come  under  ^^"    p""?* 

the  general  head  of  the  Kin^s  charters.  (a)  ^^^' 

.  *  Com.  34o. 

To  enforce  obedience  to  such  a  commission,  especially  if 
founded  upon  the  authority  of  an  act  of  Parliament,  the 
proper  remedy  is  by  writ  of  mcmdamusj  which  in  such  case 
is  demandable  of  right.  And  it  lies  to  compel  the  admission 
or  restoration  of  the  party  applying,  to  any  office  or  fran. 
ehise  of  a  pubtic  nature^  whether' spiritual  or  temporal.(^)  (*)  3  Mlae. 
Here  the  office  claimed  is  founded  on  an  act  of  the  Legisla-  *^  ^^^' 
tore  of  the  Commonwealth,  and  is  grantable  by  a  com-^ 
mission^  under  the  hands  and  sesis  of  a  majority  of  the 
Judges  of  the  General  Court ;  and  is,  moreover,  an  office  of 
a  JfuhHc  nature^  and  which  relates  extensively  to  the  ad- 
ministration of  justice  through  a  very  large  portion  of  the 
Ccraimonweahh.  It  has,  therefore,  every  character  that 
may  be  thought  necessary  to  entide  the  person  holding  such 
a  ccHnmission,  and  who  hath  been  either  refused  admittance 
into  his  office,  or  improperly  turned  out  of  it,  to  the  benefit 
•f  a  writ  of  mandamus. 

It  has  been  objected,  however,  diat  a  mandamus  will  not 
He,  where  the  party  hath  another  legal  and  specific  remedy  ; 
but,  we  are  told  otherwise  by  Judge  Blackstone^  who  calls 
it  a  high  prerogative  writ,  of  a  most  extensive  remedial 
nature  ;  and  that  it  may  be  issued  iif  some  cases j  where  the 
injured  party  hath  also  another  more  tedious  method  of  re- 
dress ;  as  in  the  case  of  admission  or  restitution  to  an 
emcE«(c)  This  is  die  very  case  now  before  us  ;  and  al-  ^^j  3  j^^^ 
though  possibly  the  injured  party  may  have  another  remedy,  ^®^  ^^^* 
I  think  diere  is  no  other,  so  well  adapted  to  the  nature  of 
the  case,  as  that  by  mcmdamus. 

I  shall  now  proceed  to  consider  whether,  upon  this  return 
made  to  the  first  rule  to  shew  cause  why  a  mandamus  shovdd 
Bot  isme,  the  General  Court  ought  or  ought  not  to  have 
mrarded  the  writ4 
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^cTOBsm,  The  return  conqireheDds  tbe  record  of  the  proceedii^  (^ 
the  District  Court,  on  three  several  days  in  the  same  tenii» 
^n  respect  to  the  matter  in  controversy.  The  record  of  tbe 
first  day  states,  that  the  appellant  produced  in  Qourt  a  comm 
^"^  mmioriy  signed  by  a  majority  gf  the  Judges  of  the  Generd 
Court,  appointing  him  Clerk ;  also,  a  certificate  from  the 
Clerk  of  Botetourt  County,  of  his  having  taken  the  oaths 
prescribed  by  law ;  but  not  offering  sufficient  security,  &c» 
the  Court  proceeded  to  ctffpohU  Erasmus  StribUngj  &c. 

Upon  this  part  of  the  return,  the  Judges  having  certified 
^m  the  record  that  the  appellant  produced  in  Court  a  com^ 
fission  siGNEP  by  a  majority  of  the  Judges,  but  not  ss^ing 
ndiether  the  same  was  under  their  hands  and  seals  as  the 
Jaw  directs,  it  might  have  been  dwbtfiU  to  the  General 
Court,  whether  the  commission  was  granted  in  such  manner 
as  the  act  directs  ;  in  such  a  case  we  are  told  by  Judge  Bid- 
kr^  that  the  Court  will  issue  a  conditional  mandamus^  in 
JoV^fi/Z.  .v.  order  that  the  right  may  be  tried  i4>on  the  R£TURN.(a)  If^ 
then,  there  were  no  other  reason  than  this  one,  for  refusing 
the  writ  of  mandamus^  the  General  Court  oug^  to  have 
granted  it ;  and  then  upon  the  return,  the  appellant  mig^t 
have  traversed  that  part  of  the  return  which  desqibes  the 
commission,  and  averred  that  it  was  granted  under  the 
HANDS  and  SEALS  of  the  Judges.  And  if  upon  issue  joined 
It  had  been  so  found,  he  would  have  been  entitled  to  a 
peremptory  mandamus^  if  there  were  no  other  cause  for 
refusing  it. 

The  record  of  the  first  day  proceeds  to  state,  as  I  have 
already  noticed,  that  the  appellant  also  produced  in  Court  a 
certificate  from  the  Clerk  of  Botetourt  County,  of  his  having 
taken  the  oaths  prescribed  by  law  ;  but,  not  offering  suffU 
cient  security  for  the  faith&l  perfbimance  of  the  duties  of 
the  said  office,  the  Court  proceeded  to  iq^int  Erasmm 
Striblingj  &c 

The  sufficiency  or  insufficiency  of  the  security  which  the 
lippellant  offered,  being  a  question  of  fact,  upon  which 
the  Judges  of  die  Distria  Court  had  aright  to,  exercise 
their    discretion,  but,   in  iidiich,  they  Qisiy  neverdideg* 
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kave  been  mistaken,  the  question  as  to  the  appeDant's  ri^t   Octobes* 
is  thcueby  rendered  doubtful :  therefore,  according  to  the    ,,^^^^^^ 
luthority  above  cited,  if  there  were  no  other  reason  for  re-        Dew 
jusing  the  mandamusy  the  Court  ought  to  have  granted  it,     jud^%  of 
that  it  might  have  been  tried  upon  the  return^  whether  the  SweeiSpri^ 
security  offered  was  mfact^  sufficient  or  not. 

The  record  of  the  fourth  day  states,  that  the  appellant 
again  appeared  in  Court,  and  offered  sufficient  securi- 
ty, of  which  the  Court  took  time  to  consider  ;  and  the 
next  day  the  Court  refused  to  admit  him  to  the  said  office 
of  Clerk,  because  on  the  Jirst  day  he  offered  insufficient 
security,  and  acknowledged  he  was  xmable  to  find  further 
tecurttif  on  that  day ;  but  alleged  that  at  a  future  day  he 
should  probably  be  able  to  obtain  sufficient  security. 

This  brings  us  to  the  question,  so  much  agitated  and 
discussed,  whether  the  District  Court  were  authorised  to 
fl|^int  another  Clerk,  in  case  the  Clerk  appointed  by  the 
Judges  of  the  General  Court,  either  should  neglect,  or  be 
unable  to  give  security  as  the  law  requires,  on  the  first  day 
of  the  term* 

It  will  readily  be  admitted  that  the  reasons  assigned  by 
the  Judgcis  in  Ae  latter  part  of  their  return,  are  very  strong 
in  &vour  of  their  opinion  respecting  the  necessity  of  holding 
t  Court,  and  proceeding  upon  the  business  of  the  District, 
criminal^  as  well  as  civiiy  on  the  first  day  of  the  term.  And 
4eir  reasons  for  not  appointing  a  Clerk  pro  tempore,  are 
perhaps  stricdy  legal,  and  well  founded*  The  question, 
however,  still  remains,  whether  the  appellant  had  not  a 
rigfa  to  offer  sufficient  security  at  any  time  during 
the  TERM,  and  that  having  in  fact  offered  it  on  the  fourth 
day  of  the  term,  instead  of  the  first,  the  Judges  ought,  or 
ought  not  to  have  received  the  same,  and  thereupon  to  have 
admitted  him  to  exercise  the  duties  of  his  office.  This 
questicm  depends  upon  the  act  which  prescribes  the  manner 
io  which  Clerks  of  the  District  Courts  are  to  be  appointed ; 
wWch  declares  "  that  every  person  appointed  Clerk  of  any 
^  District  Court^  having  taken  the  oath  for  ^ving  assurance 

Vol  in.  B 


26  Supreme  Court  of  Appeals^ 

^*^Tn^*'  "  ^^  fidelity  to  the  Commonwealth,  and  the  oath  required 

s^^^T"^^^  **  to  be  taken  by  Clerks  of  Courts,  adapting  the  same  to 

I) vw  u  the  District  Court,  shall  thenceforth  he  enabled  \o  exe* 


V. 


Judj^s  of     "  cute  THE  DUTIES  of  HIS  OFFICE."     The  appellant  produ- 

-— ced  to  the  Judges  of  the  District  Court,  on  thc^rst  day  of 

the  term,  a  certificate  that  he  had  strictly  complied  with 

this  injunction  of  the  law :  he  had  been  duly  authorised 

thereby  to  execute  the  duties  of  his  office^  from  the  12th  of 

February  to  that  period.     If  an  officer  be  created  by  letters 

patent,  (an4  commissions  are  letters  patent,)  he  is  a  com* 

plete  officer  before  he  is  sworn,   and  before    any  investi' 

(a)  5  3ac,  ture.(a) 

188.  lit.  «Q^       But  the  appellant  had  been  sworTt,  and  had  been  for 

c^9g'   letter  wiore  than  a  quarter  of  a  year  duly  authorised  by  the  ex- 

^  press  words  of  the  law,  to  execute  the  duties  of  his  office  ; 

he  was  fif  duly  appointed^  of  which  hereafter)  Clerk  dejure 

and  de  facto  ;  like  a  spiritual  Clerk  in  holy  orders,  who 

having  been  duly  presented,  instituted,  and  inducted,    into 

a  rectory,  is   in  full  and  complete  possession,  and  in  legal 

phrase   is   called  parson-imparsonee.     The  duties  of  his 

office,  means  all  the  duties  of  it,  as  weU  in  Court  as  out 

of  Court ;  nor  can  the  risk  of  ipisconduct  for  a  few  days 

untler  the  immediate  eye  of  the  Court,  bear  any  comparison 

with  that  which  may  be  supposed  to  arise,  from  a  Clerk's 

performing  the  duties  of  his  office,  without  being  subjected 

to  such  an  immediate  superintendence  and  inspection,  for  a 

•  quarter^  or  half  2^  year,  as  the  law  allows. 

The  appellant  having  produced  to  the  Court  such  a 
certificate  as  the  law  directs,  the  Court  were  bound  to  enter 
the  same  of  record.  This  was  all  that  was  necessary  to  be 
done  at  that  time  :  it  would  thence  appear  of  record,  that 
he  was  duly  commissioned,  and  had  done  and  performed 
9II  that  the  law  required,  to  enable  him  to  execute  the 
duties  of  his  office  i  no  ceremony  of  admission  or  induction 
yras  necessary,  no  additional  oath  was  required  to  be  taken* 
^  But  it  is  objected,  he  did  not,  nor  could  not  give,  suffi- 
fC^ent  securi^  for  the  fiuthful  performance  of  the  duties  of  his 
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ofice,  on  the  first  day  of  At  term.     Let  us  conault  the   October, 
fan;,  and  be  guided  by  die  spirit  as  well  as  die  letter  of  it.     n,^-v^s^ 

Every  person  appointed  Clerk  of  a  District  Court,  may .       l>ev 
take  the  oaths  required  to  be  taken,  previous  to  his  enter-     Judges  of 
ing  upon  the  execution  of  the  duties  of  his  office,  before      ^^    ^"  ° 
mty  Court  of  Record  in  the  Commonwealth,  after  which, 
or  in  die  emphatical  words  of  the  law,  from  hericeforth  he 
iaH  be  enabled  to  execute  the  duties  of  his  office  ;  a  certifi- 
cate of  which  qualificadon  shall  be  entered  of  record  in  the 
District ;   "  wherein,  at  the  frst  session^  he  shall,  more- 
*  over,  enter  into  bond  with  sufficient  secimti',''  &c 

It  is  contended  that  the  words  at  the  first  session^  must 
mean  the  first  day  /  but  I  see  no  reason  for  that  construction 
any  more  than  the  first  hotir^  or  the  first  minute.  The 
terai  session^  when  applied  to  Coiuts,  means  the  whok 
term  ;  and  in  legal  construction,  the  whole  term  is  construed 
but  as  one  day,  and  that  day  is  always  referred  to  the  first 
in/  or  conunencement  of  the  term  ;  and  this  construcuon 
has  been  carried  so  far,  that  where  parties  had  covenanted 
to  levy  a  fine  at  the  next  term,  and  one  of  the  parties  died 
after  the  first  day  of  the  term  ;  and  the  fine  was  entered. at 
a  subsequent  day  of  the  same  term,  this  fine  was  held  to  be 
veil  levied,  notwithstanding  one  of  the  pardes  was  dead  at 
&e  time  ;  he  being  living  on  the  first  day  of  the  term,  and 
the  whole  term  considered  as  one  day.  It  is  the  same  with 
a  judgment  in  any  other  ca3e.(a)  In  the  present  case,  such  (a)  7  Term 
a  construction  appears  to  me  to  be  very  reasonable.  The  Bragner  v. 
securities  of  a  Clerk  might  reside  at  a  distance  from  the  "*^^ 
Court,  and  noight  not  attend  ihefrst  day ;  the  Clerk  him- 
self mi^t  not,  from  sickness,  or  other  sufficient  cause,  be 
able  to  attend ;  the  Court  might  be  dissatisfied  with  the 
suficiency  of  the  security  offered,  but  upon  further  in- 
fcmnation  be  satisfied  with  it  ;  or  the  Clerk,  as  in  the  pre- 
sent case,  nii^t,  at  a  future  day,  be  able  to  offer  additional 
security,  to  the  full  satisfaction  of  the  Court. 

Ought  a  man  to  be  ousted  from  his  office  under  such 
^Gumstances,  although  the  law  had  permitted  him  to  exer- 
cise it  for  half  a  year  before,  without  any  other  security 
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o«ToBKm   dwft  Us  inteipitYy  his  iMth  and  his  conscience  ?    I  have 

^^^..^^.^^^  before  stated  that  thecoii^parative  ri^k  of  miscoiiduct  in  the 

D^w        presence,  and  under  the  immediate  inspection  and  controul 

JodMa  of    ^  ^  Couity  was  very  slight  in  such  a  situation*    And 

ft<reeaprmgB  ^^y^^  he  ncgl^ct  to  ^Toduce  sufficient  security  before  the 

<md  of  the  term,  imch  neglect  would  undoubtedly  be  a 

cause  of  fwtfeiUire^  and  he  mi^  be  immediaiely  proceeds 

^  against,  and  evicted,  as  the  Constitution  and  the  law 

direct.     The  reqiiusition  of  the  kno  that  a  Clerk  is  to  give 

bond  with  sufficient  security,  for  the  £uthfui  execution  of 

the  duties  of  his  office,  is  a  condition  in  law^  and  is  to  be 

omstinied  as  a  limitation ;  his  office  would  legally  terminate 

(a)  2  Slack,  ^ith  the  ses8ion,ra)  but  ncrt  More* 

I  Cdfii.  155.  1  , 

This  may  be  compared  to  the  case  of  a  parson,  who  may 
n^lect  AFTER  institution  and  induction  to  read  die  liturgy 
and  articles  of  the  church,  or  make  the  declarations  against 
poperif.y  or  take  the  abJunUton  oath,'  or  may  absent  himself 
six^  days  in  one  year,  from  his  benefice,  in  certun  cases* 

(b)  I  Slack,  J^  jU  which  cases,  we  are  told,  the  benefice  is  void.{b) 

CotH*  493* 

SdU  both  the  law  and  the  Constimtioo,  reqi^re  th^  he 
should  not  be  ousted  of  the  office  in  which  be  had  a  free- 

(c)  L.  r.cd.  hold,  but  by  due  process  oi  hmJc)    The  Judges  of  the 

1794.  or  iJei;.    ^.      .       ^  .    ,,        ,. ,  .,        .\^      ,   ,      . 

Co(k,  vol.  1.  Distnct  Court,  probata,  did  not  consider  him  as  duly  m- 

%i(L  'c.^66.  b!  V^ted  with  his  office,  until  he  had^ven  bond  and  security. 

14.  p.  75.         Upon  that  point,  I  feel  myself  constrained  to  differ  wkh. 

them.     On  this  point,  dien,  I  am  clearly  of  ofwion,  that 

the  i^pellant  oug^t  to  have  been  admitted  to  ^ve  bond  and 

security  at  any  time  during  the  session. 

We  now  come  to  one  of  the  principal  stumbUng  blocks 
opposed  to  the  emanalion  of  the  writ  of  mandamus^  by  the 
counsel  of  the  appellees.  They  tdl  us,  that  if  Sk  mandamus 
be  awarded,  Mr.  Stribling  will  be  turned  out  of  c^&ce,  with* 
out  that  due  process  of  law,  wMch  die  Cqtistitution  and  tlw 
acts  which  I  have  before  refeired  to,  psescribe ;  and  a  dis- 
tinction was  taken  between  a  mandamus  to  admit  and  one  to 
restore  a  person  to  an  office.  The  former,  it  is  said,  g^ves 
only  a  leguiy  not  an  actual  possession ;  though  in  a  manda* 
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«Mto  &BSTORE,  the  Court  will  go  fvethsb  ;  and  fi>rt]tt&    o«v6tBB» 
1  Strange^  538*  and  3  Burr*  1967*  were  eked  and  leliod  ob»     %^^^^ 

Id  die  latter  case,  however^  the  Court  graoted  a  mmnk^  Dew 
mus^  aUiiov^  there  was  another  person  actui41y  in  office  i  judm  of 
spd  aldiough  die  rig^  claimed,  was  bardy  a  kgal  righiy  ^^"P""^ 
but  perhaps  not,  in  strictness,  a  ptMic  »fioe.  But  the 
qaestioa  now  before  us,  concerns  an  important  public 
office,  which  omcems,  or  ait  least  is  necessary,  to  die  ad» 
Humstradoa  of  justice.  Shall  we,  then,  ki  such  a  case,  he 
deterred  from  pursuing  that  course  which  wiU  most  eflbctu* 
sDy  advance  justice,  and  preserve  rig^  i  But  we  are  told, 
Mr.  SiriMing  ou^t  to  have  been  served  widi  mtki  of  due 
iQotion,  that  he  aught  contest  the  rule.  It  was  properiy 
answered,  that  the  return  shews  he  had  notice,  being  aU 
teUed  by  bim  ;  and  die  record  shews  he  did  appear  in  the 
General  Court  as  a  partt,  and  consent  to  the  award  of  a 
coKimissaoa  te  tsdce  depositions  :  what  need  dien  of  further 
noticed 

But  another  objection  has  been  insisted  upon,  that  aU 
tbough  the  General  Court  ought  have  been  of  c^imon,  that 
Aey  ought  to  have  granted  a  writ  6f  mandamm^  they  could 
ast  have  gtaoted  the  paopsa  writ  in  diis  caae^  being  tied 
imnx  by  die  tenns  of  die  ruk.  But  can  it  be  seriously 
8U{^x)sed  that  diis  objection  can  prevail  in  a  case  whidi 
coBcems  the  general  administration  of  justice,  over  a  very 
hrge  portton  of  die  Commonwealth,  wherein  aS  due  ex* 
peibtioB  ought  to  be  c^erved,  and  where  (in  my  opinion, 
at  least)  no  odier  specific  or  adequate  remecfy  can  be  found  ?  , 
Gbb  it  be  seriously  contended,  I  say,  that,  if,  upon  the 
return  of  the  nde  to  shew  cause,  it  shoiild  appear,  diat 
there  were  circumstances  in  the  case  which  might  render 
]|  necessary  and  proper,  in  order  to  fiJfil  the  intentions  of 
the  law,  and  to  do  strict  justice  between  die  pardes,  in 
seme  measure  to  vary  the  ttrms  of  the  writ^  from  those  of 
4e  rule^  the  Judges  of  the  General  Cotirt  were  bound 
Uher  to  discharge  the  rule^  than  to  accommodate  the  terms 
rfthe  writ  to  the  nature  of  the  case,  in  order  to  do  strict 
right  and  justice,  and  to  put  an  end  to  a  contest,  injurious 
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October,    not  only  to  the  parties,  but  to  die  public  in  general?    I 

\^0^  \^   revere  the  maxim  est  boni  judicis  ampliare  justitiam  ; 

^"^"^        and  where  the  general  weal  requires  it  to  be  done,  as  far  as 

Judges  of     in  me  lies,  I  shall  endeavour  to  conform  to  it.  I  think,  then, 

■    the  General  Court  might  have  awarded  the  wrtt^  m  terms 

commanding  the  Judges  of  the   District  Court  to  receive 

bond  from  the  appellant,  with  the  security  offered  by  him 

on  the  fourth  day^  or  such  other  sufficient  security  as  he 

might  offer,  during  the  next  succeeding  term,  and  there- 

tJpON  to  restore  him  to  his  office  of  Clerk,  or  to  shew  cause 

to  the  contrary.     Nor  can  I  perceive  the  smallest  inconve* 

nience  wtuch  such  a  departure  from  the  words  of  the  rtde^ 

could  have  produced,  either  to  the  public,  or  to  the  par« 

ties. 

Hitherto  I  have  considered  this  case,  as  if  it  had  appear- 
ed by  the  return  that  the  appellant  had  been  didy  appoint- 
ed,  by  a  majority  of  the  Judges  of  the  General  Court ;  by 
COMMISSION  imder  their  hands  and  seals^  granted  by  them 
to  supply  a  vacancy^  in  the  office  of  Clerk  of  the  District, 
which  had  happened  since  die  last  session  of  that  Court, 
by  the  death  of  Samuel  Den*^  sen.  the  late  Clerk,  in  vaca-' 
TiON ;  ALL  WHICH  CIRCUMSTANCES,  I  hold,  ought  to  ap- 
pear upon  the  face  of  the  commissiony  or  the  same  will  be 
void. 

Wherever  the  right  of  granting  and  creating  new  officer 
IQ  vested  in  die  king,  as  the  head  and  fountain  of  justice, 
he  must  use  proper  words  for  that  purpose  i  as  in  die  erec- 
*  tion  of  a  new  office,  the  words  erigimusj  constitutimus^  &c. 
must  be  made  use  of ;  and  it  hath  been  adjudged^  that  the 
word  CONCESSIMUS  is  not  sufficient,  unless  diere  be  an  of- 

(to)5  Bac,     fice,  already  in  being.(a) 

^'  ^^J*'*  An  office  being  a  thing  which  lies  in  grant,  cannot  regu- 

tit  0ffl<»8,  larly  be  granted  but  by  deed,  duly  executed.  1  Leon.  219. 
Girwton  and  Lord  Dacres.  Where  the  form  of  the  words  of 
nomination  to  the  office  of  Clerk  of  the  Peace  by  the  Cus" 
tos  Rotulorum  of  the  County,  were,  ^^  I  do  nominate  the 
*'  said  Philip  Owen  to  be  Clerk  of  the  Peace,  according  to 
"  the  act  of  Parliament,''  which  was  held  good,  the  Court 
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of  Kingfs  Bench  reoersed  iSxax  judgment,  because  he  did  not    October, 
name  any  County  certainly,  of  which  he  should  be  Clerk,    i^^L> 
(although   the  nomination  was  in  open  Court,)  nor  distin-        Dew 
guish  which  statute  he  intends;  for  there  are  two  statutes     Jwiicenof 
which  concern  this  matter.(a)  SwcobKUy 

A  commission  is  a  delegation  by  warrant  of  an  act  of  Par-  ^^  SawltrM 
liament,  or  of  the  common  law,  whereby  jurisdiction,  pow-  7- <>»«»>  «ted 
GTy  or  authority  is  conferred  to  others.     They  are  like  the  OJUcm^  (B.)  ' 
king's  writs ;  such  are  to  be  allowed  which  have  warrant  of 
Am;,  and  continual  allowance  in  Courts  of  Justice.(*)  (*)  4  Inat. 

In  the  reign  of  £dward  III.  the  Justices  were  So  care-  65«! 
iuL,  that  no  innovation  should  creep  in  concerning  commis" 
tions  of  oyer  and  terminer^  that  certain  Justices,  having 
dieir  authority  by  wr/V,  where  they  ought  to  have  had  it  by 
conomission,  though  it  \vere  of  the  form  and  words  that  the 
legal  conmussion  ought  to  be,  John  Kjiivity  Ch.  J.  by  the 
advice  of  all  the  Judges,  resolved  tbav  the  said  writ  was 
contra  legenu  And  whereas  divers  indictments  were  before 
diem  found,  all  that  were  done  by  colour  of  that  writ  were 
damned,  (c)  (c)  4  hm. 

In  England^  as  I  have  before  shewn,  the  king's  commis-  Mr,  Commit 
aons  are  by  letters  patent,  under  the  great  seal,  and  are  ***'^  ^** 
matter  of  record,  and  as  such  are  evidence  (or  rather  the 
highest  evidence)  in  themselves.  It  is  the  very  act  which 
de/egates  an  authority,  and  therefore  ought,  upon  the 
7ACE  OF  IT,  to  shew  EVERY  THING  that  b  ncccssary  to  its 
vaCdity  and  perfection  ;  and  ought  to  contain  apt  words 
for  that  purpose  ;  otherwise  it  may  be  void  for  uncertainty ; 
it  should,  moreover,  conform  to  the  directions  of  the  law, 
and  constitution  of  the  State. 

The  Constitution,  art.  IS.  directs,  that  commissions  and 
grants  shall  run  in  the  name  of  the  Commonwealth  ; 
this  paper  does  not.  Whether  it  were  competent  to  the  Le» 
gislature  to  authorise  any  commission  whatsoever,  to  be 
graiited  in  any  other  manner  or  form  than  the  Constitution 
prescribes,  is  not  necessary  now  to  be  determined  ;  having 
^en  no  directions  concerning  the  tenor  of  the  commission, 
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OoTOBEKy    it  ought,  I  conceive,  to  conform  to  die  <&iections  of  die 
^^^.^.^^     Constitution. 

Dew  The  Judges  of  die  General  Court  having  no  power,  (e»« 

JudTCsof     cept  by  law,   to  appoint  Clerics  of #  the  District  Coiut,) 

^eetSpringa  ^g^jj^  AUTHORITY  oug^t  to  appear,  upon  the  fece  of  the 

,  conunissioiu     It  oug^  moreover,  to  appear  updn  the  &ce 

thereof,  that  they  were  not  only  Judgbs  of  the  GenbraI; 

Court,  but  a  majority  of  diem. 

It  ought  to  have  appeared  that  Samuel  Dew^  sen.  died  be- 
tween term  and  term,  and  that  die  commission  was  granted 
to  supply  the  vacancy  so  happening  in  vacation^  because  the 
law  prescribes  another  mode  of  appointment,  if  the  vacancy 
happens  in  term  time* 

It  oug^t  to  have  contained  words  of  grant  or  delega* 
TiON  of  authority,  as  **  we  do  appoint,"  in  the  first  person  ; 
thereby  manifesting  this  to  be  their  act  of  delegation; 
whereas  die  paper  only  certifies,  that  the  appellant  is  ap- 
pointed, not  specifying  wAen,  or  by  whom^  or  by  what  aU' 
thority.  Any  man,  who  knew  the  fact,  might  grant  such  a 
certificate,  and  it  would,  in  my  opinion,  be  just  as  good  evi- 
dence in  a  Court  of  Record  as  this  paper. 

The  nature  and  tenure  of  the  office  ought,  moreover,  t© 
have  appeared  upon  the  face  of  the  commission  ;  the  same 
being  grantable  (hiring  good  behatnaur  ;  whereas  upon  this 
paper  it  might  be  made  a  question  whedier  it  were  such  wi 
office,  or  one  during  pleasure  or  otherwise. 

The  law  having  in  one  section,  and  upon  one  ocoasion,  an- 
(a)  See  Mu  thorised  an  appointment  to  be  made  by  certificate  ;(a)  and 
•f  \?%o.'  ^b  ^^  *^  ^^^  ^^^^  section  having  directed,  that  the  appoint- 
Snctio^^^b"  ™^°^  ^  ^  other  cases,  and  on  all  future  occasions,  shaU be 
laoft  obvious  made  by  commission*  we  must  believe  the  Legislature  bodi 

and  ineontct-  "^  ^ 

tibie.  understood  and  intended  a  difference  between  them ;  and 

so  die  Judges  understood  it  upon  some  odier  occittions.(l) 

(I)  Extract  from  the  act  of  1788,  imittded  **Jnact  ettabStfung  JHttri^ 
Courtt,  and/or  reguUUm^  the  General  Court,*^ 

Sect,  19.  (p.  31. •/  Senimu  aete.)  **  The  Judges  of  the  Geoenl  CouH 
^  shall  forthwhh  assemble  at  the  Capitol  in  the  Citj  of  RUhmend^  on  a  dajr 
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I  tUnk  H  Wg^y  probable,  that  the  appellant's  ardour  and    (Htole, 
haste  in  pursuit  of  his  appointment,  ii^duced  him  to  pre-        ^*^ 
pare  this  instrument  for  the  signature  of  the  Judges,  before        Dew 
be  appfied  to  them  reqjcctively  for  an  appointment,  and  that     j^dwa  of 
widwut  examining  the  law,  as  they  would  otherwise  un-  8vce&prm^ 
Awbtcdly  have  done,  they  subscribed  their  names  to  the 
iftrtrumeat  ao  presented*  The  very  high  respect  and  esteenv 
I  cntercaui  for  the  whole  of  that  most  worthy  and  respec* 

"to be appomted  and  notified  to  each  Judge,  by  theOorernor,  wkh  adxioe 
*•  of  the  Couneily  aod  they,  or  nieh  as  shall  meet,  provided  the  number  be 
"  fiTC,  shan  proceed  by  a  majority  of  TOtes,  to  appoint  a  Clerk  fbr  each  Dis- 
*tnet  Court,  making  a  list  of  the  sereral  appointments,  to  be  returned  to, 
"sDd  entered  of  record  H  the  Genend  Covrt  at  their  next  saeeeedhig 
"  tesoon.  They  shall  abo^re  to  each  Clerk  elected,  a  certificate  of  his  ap- 
*pointment,  vho  having  taken  the  oath  fbr  giving  assurance  of  fidelity  to  the 
"Cbmmon wealth,  and  the  oath  required  to  be  taken  by  Clerks  of  Courts, 
"Adapting  the  same  to  the  Dliiti4et  Court,  shaH  thenceforth  be  enabled  to 
"czeente  the  d«ties of  hb  office;  which  oaths  may  he  tak»  by  the  Glerkt 

•  respectively,  other  before  the  Judges  so  assembled,  or  any  Court  of  Record 
■in  the  CoromooweaUh  ;  and  a  certffieate  thereof  as  well  at  of  the  appoint- 
'^ment  of  each,  shafl  be  entered  of  record  in  his  District ;  irherein,  at  the 

*  ibst  session,  he  shall,  moreover,  enter  into  bond,  with  sufficient  security, 
"  in  the  penalty  of  three  thousand  pounds,  payable  to  the  Governor  or  Chief 
'Magistrate,  and  his  successors,  with  condition  for  the  faithful  performanoe 
"of  his  duty ;  which  bond  may  be  put  in  suit  for  the  benefit,  and  at  the  eoit* 
"«f  any  person  or  persons,  aggrieved  by  the  nonfeasance  or  misfeaaanoe  of 
''dkc  Clerk,  as  often  as  there  shall  be  occasion,  uniil  the  whole  penalty  shall 
"be  recovered  or  levied.  Each  Clerk  shall  hoW  Ws  office  during  good  be- 
"barioiir ;  diiaH  be  removable  on  conviction  upon  an  indictment  or  inform- 
"  ation,  for  mi«aser  or  nonuser  in  office,  and  shafi  reside  and  keep  his  office 
"  St  the  District  Court-House  of  which  he  is  Clerk ;  but  whan  it  is  held  al- 
**  tematdy  at  different  Court-IIouses,  then  he  shall  keep  his  office  at  the  one 
"•r  die  other  Cowrt-Honae  as  he  may  think  best.** 

Sect.90.  "  fVhetwtever  there  s^iall  be  a  vacancy  in  the  office  of  Clerk  of 
"  any  Distriet  Court,  or  if  a  number  sufficient  to  appoint  Clerks  shall  not 
"  meet  at  the  Capitol,  in  the  City  of  Richmond,  On  the  day  aforesaid,  it  shaH 
•*e  hwfnl  for  a  majority  of  the  Judges  of  the  General  Court  to  appoint  by 
**  staBoiission  nuder  their  hands  and  seals.  Provided,  that  when  such  vacan- 
"  cy  shsll  happen  during  the  session  of  a  District  Court,  or  the  Judges  of  the 
"  GenersI  Court  shall  neglect  to  supply  any  vacancy  until  the  ensuing  session 
"or  the  District  Court  in  which  the  vacancy  shaH  be,  it  shall  be  bwful 
"for  the  Judges  attending  such  District  Court,  to  appoint  a  Clerk  by 
"  commission  under  their  hands  and  seals,  which  shall  be  as  valid  and  effee« 
"tnal  as  if  granted  by  a  majority  of  the  Judges  of  the  General  Court    And 

VoL.m.  "fe 
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OoTOBEm,  teMe  Bendi,  induce  me  to  make  this  conjecture,  as  to  die 
error  into  which,  I  apprehend,  they  have  inadvertently 
faUen. 

Conceiving,  therefore,  dtiit  the  papa:  which  is  spread 
upon  the  record,  as  the  commission  which  the  appellant 
presented  to  the  District  Court,  b  not  a  commission,  as  the 
kw  requires,  I  am  of  opinion  that  die  judgment  of  the 
Cxeneral  Court  refusing  die  writ  of  mandamusy  oug^  to  be 
aflirmed ;  the  appellant  not  having  shewn  any  legal  rig^t  to 
the  office  he  claims^ 

''where  the  Cleric  of  any  Distnet  Court  eannot  attend,  it  may  helawfu)  for 
**  the  Judges  of  tnoh  Cmnt  to  appoint  a  Cleric/r9  ten^tif,^ 

Certificate  ^f  appointment  granted  to  John  Bbown^  under  the  l^th  tectioJt 
tlf  the  acu  of  I7M.  c  67. 
*'  We  the  underwritten  Judges  of  the  Generd  Coort,  do  hereby  eer%» 
#  that /aAf»  .0»vvl^  of  the  City  of  IKfaAmoni^  at  a  meetisg  held  by  ua  t^ 
V  at  die  Capitol,  b  the  City  of  Bichmondt  being  the  day  appointed  for  the 
^*  purpose,  and  notified  to  us  by  the  Goremor  with  the  advice  of  council,  was 
^by  a  minority  of  votes  appointed  Clerk  to  the  Court  ibr  the  Diattiet  com* 
^posed'Of  theCouiiesor  Hmrico,  Sanover^  ChBUer;fieldf  QoochUmd  an^ 
^Poimhatany  and  thai  the  said  JoAn  Brown  before  us  assembled  as  aforesaid, 
''did  take  the  oath  for  giving  assurance  of  fidelity  to  the  Commonwealth,  and 
« the  oath  ofCleriL  of  the  said  District  Court,  aeoordmg  to  Uw.  u 

'<  Given  under  our  hands  and  seab  this  9th  dij  of  JVdrfiary,  Ib  the  year  4# 
^  our  LfOrd  1789. 

**  Jameo  Mercer^  (L.  8.)  Bichd  Cary,  (L.  S.) 

«  Bichd.  Parker,  (L.  8.)         Jamee  JS&nry,  (L,  8.) 
^Edm,  mnoton,  (L.  S.)  Jolm  Tykr,  QU  S.)" 

•'Cuth,  ^uBeO,  (L.80 

Cofirndteion  granted  to  John  Bobimonf  under  the  90th  oectian  qf  the  act  rf 
17S8,  e.  67. 
'<  We  the  underwritten  Judgus  of  the  General  Court»  being  a  uiajority 
^  thereof  pursuant  to  tjie  power  gfven  us  by  law,  do  hereby  appoint  /oAis 
^  Bobineoth  Clerk  of  ^  Court  for  ^e  District  composed  of  the  Counties  of 
^Jknrico,  Hammer,  Cheotmfield,  Qooddand  vA  PoraJmtan,  in  the  room  of 
^Anthony  Bohineon,  ^ho  hath  reiigiiied.  To  hold  the  said  office  of  Clerk  of 
'^  the  said  Count,  during  good  behavk>ur. 

**  Given  und^  our  hands  and  seals  this  sixteenth  day  of  June,  one  thousand 
¥  seven  hundred  and  ninety-iix. 

*'  Jooeph  Prentis,  (L.  S.)  Jo$eph  Jonet,  (L.  S.) 

**&  G.  Tucker,  (L  S.)  IVm,  JSTeleon,  jun.  (L.  S.) 

y/ohn  Ti/ier,  (L.  S.)  Bo^.  White,  (L.  8.)" 
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liidae  Rqanb.     I  will  first  inquire  whether  a  mandamus    OcTotsa» 
»%  ftoptx  remedy  in  this  case ;  and  secondly,  whedi^,    n«^-v^s^ 
y  the  Bierxto)  ^  appellant  b  entitled  to  succeed  in  his  ap-        Dew 
llication*  jndraof 

.  It  is  agreed  on  all  hands  that  this  writ  (which,  in  £n-  ^"'^^'^^ 
g/imd^  is  considered  as  vl  prerogative  writ)  lies  to  admit  or 
restore  to  an  office  which  concerns  the  administration  of  jus- 
tke;  and  thitt,  in  various  other  cases,  it  ou^t  to  go,  on 
reasons  of  public  policy  and  convenience.  In  no  case  can  those 
reaBons  apply  with  more  force  than  in  the  present,  where 
it  is  not  onfy  important  that  die  rightful  officer  should  en« 
joy  his  francfaiae,  but,  also,  (in  a  public  point  of  view,) 
ha^  possessicm  of  die  records,  and  administer  the  duties  <^ 
his  office*  It  is  important,  too,  that  the  most  speedy  de« 
cisaoii  should  be  given  on  the  subject,  as  is  manifest  from 
the  ooune  adopted  by  this  Court  in  taking  up  the  cause  out 
•f  turn  \  and,  as  conducive  to  diat  end,  the  most  direct 
lemedy.  should  bepirsued,  which  is  consistent  with  justice 
and  the  poficy  of  the  laws.  It  is  agreed  that  a  mandamus 
Irilllie  where  a  party  has  a  legal  right,  and  no  other  specie 
fc  remedy,  or  a  specific  remedy  (as  an  assise^  which  has 
Iteomne  oisoktem  This  remedy  by  assise^  i»  considered  in 
5  Bacorti  197*  as  perhaps  the  onlyv  specific  remedy  in  this 
esse;  andic  will  not  lie  unless  the  party  has  had  ^.seisin  of 
liis  office :  (jttid.)  it  was  ahvays^  there£oie,  an  incompetent 
remedy,  in  cases  where  a  par^  requires  to  be  admitted  to 
sa  office^  to  which  lus  title  has  not  been  perfected  by  a 
msiru  An  infcMrmation  in  nature  of  quo  tuarranto^  whether 
coDsidered  as  under  the  statute  of  Ame  in  England^  or  as 
at  the  common  law,  is  not  in  itself  a  specific  remedy  :  it 
QBfy  paves  the  wfty  for  the  introduction  of  a  specific  remedy, 
by  producing  a  judgment  of  ouster  agiunst  a  person  actual- 
ly Bx  py^yMiflyMi  of  the  office  :  and  the  principal  differences 
between  these  two  modes  of  proceeding  are,  that  the  com^ 
mon  law  information  does  not  go  without  the  intervention 
«f  the  prerogative,  (^n  England^  whereas,  under  the  statute 
of  Anne^  an  information  may  be  brought,  in  relation  to 
Csrporation  iSsputes^  without  the  leave  of  the  Couit,  at  die 
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OcT^Bsm    instmce  of  any  relator  ;(a)  and  also  that  the  stadtte  of  i6ine 

s^'-yr^^t^    has  jKovided   for  a  speedy   hearmg)  &c.(^)    On  g^iiitl 

l>*w        pfindples,  therefore^  it  would  stem  to  be  more  prsp^,  (or 

Toiig^of     rather  less  objecti(»iaUe,)  to  turn  over  the  party  to  hi» 

^!!_!!Z?  private  and  more  speedy  rtmedy  under  the  statule,  than  to 

C^.  2^^*^'  *^  common  law  infomuitiony  which  he  cannot  use  wiidieut 

(6)  Ibid      ijjg  intervention  of  the  prerogative,  or  die  permission  of  Ae 

Attorney-General,  and  the  proceedings  on  whidi  are,  per^ 

AapSj  more  dilatory  thsm  in  the  other  case* 

It  seems  admitted  by  the  course  of  the  argument  m  thb 
case,  or,  if  not,  it  is  extremely  clear,  diat  a  mandamus  wiB 
lie  to  restore^  as  well  as  to  admitj  to  an  office  fifce  the  pre- 
sent ;  but  it  is  contended  diat,  where  the  office  is  fuM,  the 
mandamus  ought  to  be  preceded  by  an  information  to  try  the 
rig^t,  and  produce  a  judgment  of  ouster.  Let  us  examine 
this  position.  It  seems  at  least  questionsMe,  whedier  all' 
the  English  cases  in  which  dus  position  has  been  taken, 
have  not  been  bottomed  upon  the  statute  of  Anncy  and 
therefore,  not  only  had  relation  only  to  Corporation  dis^ 
putesy  which  alone  are  embraced  by  that  statute,  but  would 
not  apply  in  diis  country,  where  we  have  no  similar  statute. 
If  the  course  adopted  by  those  decisions  be  reasonable,  con- 
sidered in  that  relation,  it  does  not  follow  that  it  is  eqtiaHy 
so  in  relation  to  die  common  law  informadons,  and  to  offices 
in  general.  But,  even  in  England^  under  the  statute,  and 
in  relation  to  Corporation  disputes ^  it  is  not  an  umversal 
proposition  diat  th^  mandamus  must  be  preceded  by  an  in- 
formation, where  a  person,  as  officer,  is  in  actual  possession  : 
it  is  said  that  in  cases  where  his  right  is  douktfulj  and  **  fit 
"  to  be  tried  on  an  information  in  nature  of  ftto  warrcmsto^^ 
the  mandamus  ought  not  to  go  in  the  first  instance ;  but 
odierwise  where  the  election  is  merely  coloiu'able,  and  the 
office  is  cleariy  void.  ,  The  cases  of  The  King  y.  Bmtiesi 
The  King  v.  Barker^  &c.  are  cases  in  which  the  mandamus 
went  in  the  first  instance,  although  the  office  was  ftdU.  But 
it  is  said  that  the  authority  of  diese  cases  is  done  awny  by 
(c)  2  Term  the  decision  in  The  King  v.  The  Mayor  of  Cohhmtsr^{c) 
Jit^.  260.        .^  which  it  was  said  to  be  a  decisive  answer  to  m  vpf^cet^ 
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MO  iora  ffMNdcMKs,  thil  tibeiit  was  atiodier  lonedy  by  m-   o«tobu« 
fccvSBtkn  in  nature  of  yu^  warranto^  by  wUch  tke  tide  of      Jf^ 
Ifae  pemm  in  pgatession  of  tke  oftoe  could  be  tried,  iw  udZ       Dew 
mmua  mamkamu;  and  that  the  conaeqtieiice  of  the  rule     judLof  - 
contended  for  in  that  caae  would  he,  diat  a  second  person  ^^<^^P"pg» 
fioaU  be  attmitted  to  an  office  abeaify  fiUed  by  amrtherw 

The  decision  in  that  case  does  not  overrule  those  just 
aMmtionad,  whan  we  have  mferenoe  to  Ae  correct  rule  of 
soDstruction,  that  geneial  exprepsiotts  in  a  decision  shall  be 
apmmded  by  rakdon  to  the  aerial  circomataDoea  whkb 
^zbt  ia  the  cause.  In  the  case  of  Tk€  King  v.  (Mcheater^ 
aa  the  kgaktif  of  tiie  voie%  given  at  the  election  was  dis- 
puted, it  was  acase  €Ad(nd>t^  and  ^^  fit  to  be  tried  on  an  iiv- 
**  fcimarion "  and  therefbie,  eaqpressly  conies  Mrittua  tha 
dtachsetion  taken  in  The  King  v.  Bankesy  &c«  Wherefore, 
tb«&,  flUl  we  ovenule  that  whole  series  of  cases,  without 
and  fay  a  side  wind  I  WherefcHe  shsdl  we  say 
in  aU  cauB^  Qsa  eases  in  which  there  is  no  doubt,)  an 
is  an  indispenaaUe  prerequisite  ?  As  to  the 
\  jnat  $p<^ceo  of,  in  the  case  of  The  King  v.  i 

Cakkmtcr^  the  cxiaing  officermust  always  be  a  party  to  the 
niie :(«)  Atf  cbms  would,  therefore,  be  trted^  and  conse-    j^^l)  nem  ▼. 
<|iieady  complete  justice  be  done;  and  the  peremptory  man-  ^J^J'jJS^ 
Jkiamm  would,  in  effect,  operate  as  a  judgment  of  ouster.      ^  '''^' 

I  take  it,  therefore,  that  even  in  England,  and  in  re- 
hnion  to  cases  within  the  statute  of  Anne,  the  possession  of 
dta  offioe-by  another  is  no  impediment  to  a  mandamus,  where 
the  ticlo  of  the  api^icant  is  clear  ;  where  the  tide  of  the  in* 
axMBh&A  is  clearly  void  ;  and  where  no  utility  can  result 
finom  a  trial  on  a  fuo  warranto  information  ;  and,  a  fortiori, 
in  tfaiB  country,  where  the  proceeding  by  information  is  not 
gaanHB^ed  to  every  citizen,  but  must  be  pursued,  if  at  all, 
hypcrniip>inn  of  the  Attorney-General  under  the  common 

Intfusjcaae,  (as  I  shall  presently  attempt  to  shew,)  the 
tide  ^iHew  to  hia  office  was  complete,  and  the  election  of 
Sira&ng  w»B  deariy  void  tmder  the  law,  and  the  case  in- 
nofmots  wUdi  were  necessary  to  be  tried  on  an  in^^ 
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OcTOBBB,  formaticm  :  besides,  the  rig^t  of  Stribling  (as  be  must  be 
a  party  to  the  mandamus)  could  as  well  be  tried  on  a  man* 
damus  as  on  an  information^  especially  under  our  act  oC 
ir99,(a)  regulating  the  proceedings  in  cases  of  mandamm^ 
The  ejffict  of  a  peremptory  mandamus  to  restore,  will  be 

CmA^ifoLp.  equivalent  to  that  of  an  actual  and  previous  judgment  of 
ouster  ;  and^  if  there  be  any  irregularity  in  this  mode  of 
proceeding,  it  is  abundantly  overpsdd  by  the  consideratum 
that  die  end  b  much  more  speedily  attamed  by  this  remedy^ 
dian  by  die  intervention,  in  the  first  instanr4S  of  an  infor* 
mation  in  nature  of  ^i^  xvfirranto*  t 

As  to  the  objection  to  the  form  of  the  rule  in  this  case^ 
it  being  to  admits  whereas  I  am  of  opinion  it  oug^t  to  have 
been  to  restore,  there  is  nothing  in  it.     Many  cases  weve 
cited  to  shew  (and,  if  there  were  none,  I  should  readily 
sanction  the  power  in  the  Court,  considered  as  res  novd^ 
that  rules  may  be  chimged  and  modified  so  as  to  square 
with  the  rights  of  parties,  and  to  attain  the  real  justice  of 
the  case«     As  to  the  proceeding  being  ex  parte  in  relation 
to  StrihUng^  it  appears,  on  die  record,  that  he  is  in  realiQr' 
a  party  to  the  rule,  has  examined  witnesses,  and,  I  sup* 
pose,  employed  counsel :  but,  if  this  were  not  the  case,  he 
must  be  made  a  party  to  the  mandamus^  when  it  issues,  or» 
rather,  he  must  (by  its  service  on  him)  be  apprised  of  it,, 
and  thus  enabled  to  defend  his  rig^3 ;  which  ri|^  would 
otherwise,  perhaps,  not  be  barred.     It  is  as  desirable  to  a 
Court  of  Law,  as  to  a  Court  of  £quit}%  to  avoid  circuity, 
and  to  come  at  the  substantial  justice  of  the  case  as  soon  as. 
may  be  ;  and,  to  that  end,  the  Courts  of  Law  wiU  modify, 
and  adapt  the  course  of  their  proceedings  so  as  to  attain, 
the  desired  purpose. 

On  the  merits  of  this  case,  I  am-  clearly  of  opinion^, 
(whether  considered  only  on  the  returns  to  the  rule,  or  on* 
the  whole  evidence,)  tiiat  Dew  was  a  complete  Cleric ;  (ad«i. 
mitting  the  authenticity  of  his  commission  and  certificate 
of  qualification  ;)  that  Stribling  was  appointed  wholly  with- 
out authority ;  and  that  all  this  appearing  by  a  mere  refer- 
ence to  a  general  bw  on  this  subject,  and  the  ccHitrovenf 
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in  this  case  involymg  no  other  facts^  than  the  eztitcnct  of 

fbe   commission  and  the  qualification  by  taking  the  oadi^ 

line  General  Court  was  entirely  competent  to  decide  on  the 

motion  for  a  mandamus  in  the  first  instance,  and  need  not, 

18  a  preSminary,  have  referred  die  case  to  any  other  Court    ^^   ^""^^ 

cr  tribunaL 

Dew  was  a  compbte  Clerk.  He  was  appointed  by  a 
majority  of  the  Judges  of  the  General  Court,  in  vacation, 
and  had  taken  die  oaths  of  office  as  required  by  law  ;  and 
ibencefbrth  he  was  **  enabled  to  execute  the  duties,**  (/.  e* 
M  Ac  duties)  **  of  Kis  office.*'(ff)  The  criticisms  of  the  Rev,  Co*,  1 
appellant's  counsel,  on  this  point,  are  entirely  Satisfactory  ; 
Ad  I  adopt  their  construction  of  the  act,  without  repeating 
die  grounds  of  it*  As  to  inconvenience,  there  b  no  great 
injury  or  inconvenience  resulting  to  the  public  or  to  indivi- 
dual citizens,  from  indulging  the  Clerk,  yet  a  few  days 
bnger^  to  ^ve  security,  and  the  words  of  die  act  are  fully 
GOmpetent  to  ^ve  him  die  whole  term  after  his  appointment 
Sat  that  purpose.  The  latitude  of  the  expressions  of  the 
act,  especially  as  there  may  be  also  inconveniendes  and 
lontiships  under  a  contrary  construction,  must  preponderate 
illd^  case. 

As  to  the  objections  to  die  commission^  in  the  present 
case,  (taken  for  the  first  time  from  the  Bench,)  I  think 
there  is  nothing  in  them.  It  is  ssdd  that  the  commission  is 
tMl,  as  not  being  pursuant  to  the  Constitution ;  and  diat  it 
is  also  a  fatal  objection,  that  the  commission  itself  does  not 
Bpccjfy  the  character  of  die  grantors,  and  state  in  pre<;ise 
terms  the  tenor  and  extent  of  the  authority  granted.  As 
to  the  first  ground  of  objection,  which  is,  more  particularly, 
ifeit  the  commission  does  not  run  in  the  name  of  the  Com» 
Tsumwealth^  the  answer  is,  that  this  is  only  requisite  in  com-^ 
missions  emanating  from  the  executive  authority,  and 
ITHXCH  are  to  be  tested  by  the  Governor  under  the  seal  of 
die  Conutnonwealth.  This  provision  in  the  Constitution, 
does  not  necessarily  extend  to  particular  trusts  or  authori- 
lies,  which,  it  may  be  provided  by  law,  shaQ  flow  from 
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October,  Other  sources.     In  fact,  I  now  have  in  my  handi  two  com^ 

>,^-^^^^    missions  of  different  Clerks  of  District  Courts^  in  which 

Dew        this  is  omitted,  though  the  commissions  seem  to  be  in  odier 

Judgfes  of     respects  full  and  perfect ;  and  it  is  presumed  that  no  com* 

eel  pnngs  ^jj^gj^  ,^^  existing  under  the  District  Court  law,  would 

stand  the  test  of  this  objection. 

As  to  the  other  objection,  it  is  said  that  the  commission 
in  question  does  not  state  that  the  grantors  were  Judges  of 
the  General  Court.  The  answer  is,  that  this  is  not  parti- 
cularly required  by  the  act ;  that  it  is  a  notorious  £act,  ap* 
parent  on  almost  every  page  of  the  District  Court  records, 
V)ho  are  the  Judges  of  the  General  Court,  as  the  allotments 
of.  Judges  to  the  several  District  Courts,  as  made  by  the 
Judges  of  the  General  Court,  are,  I  believe,  recorded  in 
the  former ;  and  that  this  Court  does  take  cognisance  of  and 
admit  that  fact  in  a  variety  of  instances. 

We  know   as  well,   in   this  case^  that  die  grantors  are 
Judges  of  the  General  Court,  as,  (for  example,)  in  the  ordi^ 
nary   case  of  grants   of  supersedeas  by  those  Judges,  the 
award  of  which  never  states  their  quality  or  character  of 
Judges  of  the   General  Court ;    and  yet,  notwithstanding 
the  power  of  granting  writs  of  supersedeas  to  the  judgments 
of  the  County  Courts  is  given  to  tlie  Judges  of  the  General 
Court  pNLY,  an  objection  on  account  of  this  omission  has 
never  been  taken,  or,  if  taken,  would  be  indubitably  scouts 
ed  by  this  Court.     It  is  also  objected  that  this  commissioa 
should  appear  to  have  been  granted  by  a  majority  of  the 
Judges  of  the  General  Court :  The  answer  is,  that  it   is 
granted  by  six  Judges  ;  and  we  know  by  the  general  law  of 
the  land,  that   there  are  only  ten  Judges  in  that  Court. 
Again,  it  is  said  that  this  commission  is  insufficient,  as  it 
only  uses  the  words  ^^ is  appointed^'*  and  omits  the  usuaL 
technical  words  ^^  do  hereby  constitute  and  appoint,''  &c« 
The  answer  is,  that  this  is  essentially  equivalent ;  and  in  3 
Bac.  Abr.  387.  {GwiL  edit.)  the  words  de^  et  concessi  am 
said  to  amount  to  a  grant.     Again,  it  is  objected  that  die 
commission  does  not  guaranty  the  office  during  good  behctm 
viour :  The  answer  is,  that  the  Clerk,  when  appointed,  has 
this  tenure  by  a  paramount  authority;  by  the  terais  of  tfar 
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act  itself,  which  havie  expressly  sanctioned  tliis  tenure.  But    October, 

*^  1808. 


what  has  considerable  weight  with  me,  in  relation  to  the  suf- 
Jicicncy  of  this  commission,  arises  out  of  the  original  act  of        ^^^ 
1788,  on  this  subject.     By  that  act,  a  certificate  of  appoint"      Judgeaof 

ment  by  the  majority  of  the  Judges,  accompanied  by  a  qua-    — - 

lification  by  taking  the  oath  of  office,  completely  constituted 
the  original  Clerks  ;  and  the  act  further  providing  for  the 
case  of  a  non-attendance  by  the  Judges  on  the  day  appoint- 
ed for  this  purpose,  or  for  vacancies  thereafter  happening, 
directs  that,  in  those  cases,  a  majority  of  the  Judges  shall 
appoint  by  commission  under  their  hands  and  seds.  Now, 
it  would  seem  reasonable,  (as  there  is  no  good  reason  why 
there  should  be  more  particularity  in  the  one  case  than  in 
the  other,)  that  the  "  commissions^  here  intended  should  re- 
ceive its  character^  except  in  relation  to  the  seal^  (which  is 
expressly  required  by  the  act,)  from  the  "  certificate^''  pre- 
scribed in  relation  to  the  original  Clerks,  and  that  as  much 
generality  should  be  tolerated  in  the  one  case  as  in  the  other. 
But  I  go  upon  this  still  broader  ground,  that  I  am  unwilling  ' 
to  defeat  or  overthrow  the  rights  of  our  citizens,  when 
substantially  conferred  and  granted,  upon  mere  technical  ob^ 
jections  ;  upon  objections  so  extremely  nice  and  subtle,  that 
they  have  never  occurred  to,  or  been  taken  by,  any  of  the 
opposing  counsel,  in  either  of  the  Courts  in  which  this  case 
has  been  so  copiously  and  ably  discussed.  In  this  case,  the 
office  of  Clerk  is  granted  by  those  who  are  known  to  us,  ex 
qfficioy  to  have  competent  authority  ;  and  the  general  law 
iipon  the  subject  comes  in  aid  of  any  expressions,  othei-wise 
too  general^  and  defines  the  tenure  and  extent  of  the  author 
rity  in  question. 

From  the  foregoing  considerations,  it  appears  that  no 
vacancy  of  Mr.  DevPs  office  had  happened  at  all,  and  con^ 
sequendy  none  accrued  during  the  session  of  the  District 
Court,  without  which  the  Judges  of  the  District  Court  had 
no  power  to  appoint  another.  Mr.  Stribling^  therefore, 
clearly  appears  to  us  (ad^iitting  the  existence  and  legality 
of  the  commission  and  certificate  before  mentioned)  to  have 
no  manner  of  tide  to  the  office* 
Vol.  irC  P 
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OcTOBBn,         With  respect  to  the  merits  of  this  case,  as  disclosed  by 
'*^^         the  testimony^  I  am  of  opinion,  that  the  District  Court  erred 
in  their  construction  of  the  law,  on  the  day  in  which  Strib* 
ling' was  appointed.     The  Court  would  neither  suffer  Dew 

SwcctSprings  ^^  ^^  ^g  Cltrk  without  giving  security ;  allow  him  a  rea- 
sonable time  to  obtsiin  personal  security,  to  the  amount  re- 
quired ;  (and  any  man  might  be  placed  in  his  situation  by 
tlie  failure  of  his  friends  to  attend  on  the  first  day  of  the 
Court ;)  nor  admit  sureties  whose  landed  estate  was  amply 
sufficient* 

I  am  of  opinion,  that  landed  property  ought  to  have  been 
taken  into  the  accoimt*  I  ground  this  opinion  on  the  esta« 
blished  doctrine  as  to  justifying  bail.  In  3  BL  Conu  291.  it 
is  held,  that  those  justifying  as  bail  must  swear,  that  they 
"  ARE  worth"  the  full  sum,  after  their  debts  are  paid.  By 
analogy  to  this  case,  and  seeing  no  ground  for  excluding  the 
real  estate,  I  think  the  District  Court  erred,  in  confining 
their  inquiries  to  the  personal  estate  only.  I  am  also  of 
opinion,  that  Dew  ought  to  have  been  permitted  to  act  as 
Clerk  without  giving  security ;  his  failing  to  do  which,  how- 
ever, during  the  whole  of  the  term,  would  probably  have 
subjected  him  to  the  loss  of  his  office. 

In  every  view,  therefore,  which  I  have  been  able  to  take 
of  this  case,  I  am  of  opinion,  that  the  judgment  of  the 
General  Court  is  erroneous  ;  and  that  a  marutamus  oug^t  to 
go  to  restore  Dew  to  his  office,  of  which  he  v^as  completely 
invested  by  the  commission  and  certificate  of  qualification ; 
to  be  served,  also,  on  Stribling^  who  will  thereby  have  ah 
opportunity  to  defend  his  possession  and  his  tide,  and  possi* 
bkf  to  vary  the  case  as  it  now  appears  to  us.  It  is  only  upon 
the  present  aspect  of  the  case,  as  disclosed  by  the  testimo- 
ny, that  the  opinion  now  pronounced  has  been  founded. 

Judge  Fi-EMiNG.  Three  questions  seem  to  be  present- 
ed in  this  case,  and  I  shall  consider,  first,  whether  the 
commission  of  Samuel  DeWy  presented  by  him  to  the  Dis- 
trict Court  held  at  the  Sweet  Springs^  on  the  18th  day  of 
May^  1805,  was  of  sufficient  validity  to  authorise  biw  tt 
^Gi^rcise  the  office  ^f  Clerk  of  the  said  Courtf 
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Sd.  Whether  he  ought  to  haVe  been  allowed  a  further    Ogtobca, 
time,  during  that  session  of  the  court,  to  give  such  bond  as     y^^^^r^ 
the  law  required,  before  another  Clerk  should  have  been  ap-         Dew 
pointed  ;  and  if  so,  ju,!^..  of 

3d.   Whether  his  proper  remedy  of  redress  be  by  man-  S>«-eeiSpring» 
damtds. 

The  counsel  for  the  appellees  stated,  and  argued  the  two 
laciter  points  only ;  because,  perhaps,  had  they  urged  the 
former  against  die  appellant,  they  would  have  trodden  on 
tender  ground. 

The  substance  of  the  acts  of  Assembly,  so  far  as  they 
apply  to  the  case  before  us,  have  been  so  fully  stated,  that 
it  seems  unnecessary  here  to  recite  them,  and  I  shall  pro- 
ceed briefly^  to  state,  what  I  conceive  to  be  the  true,  ra- 
^onal  meaning  of  the  word  commission  ;  without  recurring 
to  tKe  subtkties,  and  nice  distinctions,  of  ancient  English 
^vmriters,  in  times  of  high  regal  prerogative^  and  my  defini- 
tion of  it  will  be  very  short. 

I  take  a  conunission  to  mean  a  warrant  of  office,  a  written 
i«uthority  or  license,  granted  by  a  person  or  persons,  duly 
constituted  by  law  for  the  purpose,  to  a  public  officer,  em- 
powering and  authorising  him  to  execute  the  duties  of  the  . 
office  to  which  he  may  be  appointed ;  and  where  there  is  no 
particulary^r^n  of  such  commission  prescribed  by  law,  those 
^nrfao  arc  constituted  for  the  purpose,  may  use  sach  form  and  ^ 

language  as  to  diem  may  seem  proper ;  so  that  the  purport 
t^  such  commission  be  clearly  understood. 

It  is  said  tfiat  the  commission  of  Mr.  yohn  Robinson^ 
Clerk  of  Ae  District  Court  of  Richmond^  (a  copy  of  which 
is  before  me,)  is  a  proper  one.  That  is  readily  admitted  ; 
tnit  it  does  not  thence  follow,  that  the  one  now  under  dis- 
eussion  is  not  of  equal  validity,  because  it  is  lessy&rma/and 
more  concise.  Four  of  the  six  Judges  who  granted  the 
former^  have  put  their  hands  and  seals  to  the  latter^  with 
tbe  addition  of  two  other  Judges ;  and  although  they  do 
ik0t  therein  style  themselves  Judges  of  the  General  Courts, 
die  records  of  that  Court,  in  many  instances,  prove  them 
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October     ^^  ^^^^  ^^^  ^°  »  ^^^  '  ^^'^  neither  suppose  them  ignorant  of 
1808.        what  they  were  doing,  nor  that  they  meant  to  ensnare  a  man 
w)iom  they  were  appointing  to  an  office  of  great  importance 
to  a  large  portion  of  the  community,  and  of  high  respon- 
Sweet  Srrinpi  sibility  respecting  the  officer  himself,  and  who  (acting  un- 
der   it)  would  have  been  as  amenable  for  misconduct   in 
office,  as  if  his  commission  had  filled  a  whole  sheet  of  paper. 
Let  the  paper  before  us  be  called  a  certificate^  a  testimony 
in  writings  or  whajt  it  may,  it  has,  in  my  judgment,  Ac 
true  essence  of  a  conunission  ;  and  having  been  granted  by 
a  majority  of  the  Judges  of  the  General  Court,  appointed 
by  law  for  that  purpose,  Samuel  DeWj  by  virtue  thereof,  so 
soon  as  he  had  taken  the  oaths  prescribed  by  law,  and  ob- 
tained a  certificate  of  the  same  from  a  Court  of  Record, 
had,  in  my  conception,  full  power  and  lawful  authority  to 
exercise   the  office  of  Clerk  of  the  District  Court,  at  the 
Sweet  Springs^  which  he  did  exercise  (being  thus  duly  qua- 
lified so  to  do)  from  the  12th  day  of  February^  till  the  18th 
day  of  May  J  1805,  when,  it  appears  to  me,  he  was  super- 
seded, and  Erasmus  Stribllng  appointed  Glerk  in  his  room, 
contrary  to  law.     The   Court  that  nutde  the  latter  appoint- 
ment, found  no  fault  with  Derufs  commission^  (for  so  it  is 
properly  called  in  the  record  of  that  Court,)  which  states  it  to 
have  been  signed  by  a  majority  of  the  Judges  of  the  Ge- 
neral Court ;  and  the  same  record  states,  that  the  commission 
certified  by  the  County  Court  oiBotetourt,  where  Dew  took 
the  oath  required  by  law,  was  under  the  hands  and  seals  of 
the  Judges,  and  so  it  appears,  a  copy  of  the  commission  be- 
ing spread  upon  the  record  ;  but  the  Court  rejected  and  su- 
perseded him,  merely  because  he  was  unable  to  give  satis- 
factory security,  on  the  first  day  of  the  session,  and  ap- 
pointed Stribllng   Clerk  (as  appears  by  the  testimony  of 
some  of  the   witnesses)  about  three  o'clock  on  the   same 
day.     This,  to  me,  appears  to  have  been  precipitate  in- 
deed. 

Should  this  Court  decide,  that  Dew  had  no  legal  autho- 
rity to  act  as  Clerk  between  the  12th  day  of  February  and 
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the  18th  day  of  Mu/y  1805,  all  his  official  acts  must  be  null    Octobe>, 
and  void,  and  be  subject  to  an  action  for  every  capias  and         **^** 
execution  issued  by  him  during  all  that  time.  Dew 

Let  us  next  examine  by  what  authority  Stribling  was  ap-  jud^.  ©f 
pointed  Clerk.  '  Two  cases  only  occur  to  me  in  whidi  a  ^**'^"^t*"'HC» 
District  Court  is  authorised  to  appoint  a  Clerk  :  (except  a 
Clerk  pro  tern,  where  the  existing  Clerk  cannot  attend :) 
ooe  case  is,  where  a  vacancy  shall  happen  during  the  ses- 
sion of  a  Court,  and  the  other  is  where  the  Judges  of  the 
General  Court  shall  neglect  to  supply  any  vacancy  until  the 
ensuing  session  of  the  District  Court,  in  which  the  vacancy 
shall  be.  Neither  of  which  was  the  case  when  Stribling 
was  appointed  Clerk. 

I  proceed  to  consider,  secondly^  whether  Dew  ought  not 
to  have  been  allowed  the  whole  term  or  session,  to  give  bond 
and  security'  for  the  faithful  performance  of  his  duty,  admit- 
ting;, for  argument  sake,  that  the  security  offered  on  the 
first  day  of  the  session,  was  insufficient;  and  here  I  must 
have  reference  to  the  13th  section  of  the  District  Court 
law,  wherein  it*  ^is  declared,  that  every  person  appointed 
Clerk  of  any  District  Court,  having  taken  the  oath  for  giv- 
ing assurance  of  fidelity  to  the  Commonwealth,  and  the  oath 
of  office,  shall  thenceforth  be  enabled  to  execute  the  duties 
of  his  office,  which  oaths  may  be  taken  before  any  Court  of 
Record  in  the  Commonwealth,  and  a  certificate  thereof 
shall  be  entered  of  record  in  his  district,  wherein  at  the 
first  session  after  his  s^pointment,  he  shall  moreover  enter 
into  bond  with  sufficient  security,  payable  to  the  governor, 
and  his  successors,  &c.  &c.  with  the  condition  for  the  faith- 
ful performance  of  his  duty. 

The  counsel  for  the  appellees  argued  the  point  upon  differ- 
cnt  grounds.  Mr.  Johnson  and  Mr.  Wirt^  pointing  out  the 
great  inconvenience,  loss,  and  probable  ruin,  that  might 
have  been  sustained  by  individuals,  sliould  Dew  have  been 
permitted  to  exercise  the  office  a  few  days  in  term  time, 
widiout  giving  the  security  required  by  law ;  but  did  not 
advert  to  the  circumstance,  that  he  had  already,  agreeable 
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OcToBEn,    to  law,  exercised  the  office  for  more  than  three  months, 
\^^.„^^s^    when  he  was  under  no  controul  whatever,  and  for  the  few 
Dew        days  he  requested  indulgence  till  he  could  find  security,  he 
Jod^s  of     would  have  been  acting  under  the  immediate  eye  and  in- 
wee»  pnngNi  gp^ction  of  the  Court,  when   no  inconvenience  or   injury 
could  have  been  justly  apprehended.     Mr.  Hayy(i)  how- 
ever, rested  the   point,   principally,  upon  the  words,   and 
strict  letter,  of  the  law,  contending  that  the  word  at^  means 
commencement^  and  therefore  that  Dew  was  bound  to  tender 
security,  and  enter  into  bond,  the  moment  the   Court  was 
opened  on   die   18th  of  May^  otherwise   he    forfeited  the 
Clerkship. 

According  to  what  I  deem  to  be  the  true  construction  of 
the  clause,  which  requires  a  Clerk  at  the  first  session  of  the 
Court,  after  his  appointment,  to  enter  into  bond  with  suffi- 
cient security,  he  ought  to  be  allowed  the  whole  term,  or  ses- 
sion of  the  Court,  to  provide  and  give  the  security  so  re- 
qiured ;  which,  if  he  tenders  it  at  the  last  hour  of  the  ses- 
sion, the  Court  is  bound  to  receive,  take  his  bond,  and  enter 
it  upon  the  record :  which,  in  my  apprehension,  would  be 
a  due  compliance  with  the  object,  intention,  and  even  with ' 
the  letter  of  the  law.  But  had  the  appellant,  Dexv^  failed  to 
give,  or  tender  the  security  required,  during  the  session, 
the  office  would  then  have  become  forfeited  and  vacant,  and 
might  have  been  supplied  as  in  cases  of  ordinary~vacan- 
cies. 

3.  On  the  third  question,  whether  the  appellant's  proper 
remedy  be  by  mandamus^  I  shall  sa)'  but  little,  the  subject 
having  been  already  amply  elucidated.  The  point  was  veiy 
fully  and  ingeniously  argued  at  the  bar,  on  both  sides ;  when 
the  counsel  for  the  appellee  took  a  distinction  between  a  case 
where  an  officer  is  seeking  to  be  admitted^  and  one  where  he 
is  seeking  to  be  restored  to  an  office  ;  and  insisted  that  in  the 
former  case,  his  propef  and  only  remedy,  is  by  information^ 
in  the  nature  of  a  qiLO  warranto  ;  and  therefore  (that  reme- 

(1)  The  Reporters  were  not  in  Court  when  Mr.  ifoyV  argument  wut 
Aelirercd. 
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<Jy  being  complete)  a  mandamus  will  not  lie ;  but  seemed  to  Octobe»» 
sdnut  that,  in  the  latter  case,  the  party  mig^t  proceed  by 
mandamus.  I  cannot,  I  own,  perceive  the  force  of  the  dis- 
tinctioQ.  bemg  of  opinion,  firom  a  number  of  authorities  in 
die  books,  that  where  the  important  office  of  Clerk  of  a 
Court  of  Record  b  the  object,  a  mandamus  is  the  proper  rt^ 
Betty  in  either  case*  But  admitting  the  argument  aad  dis« 
tinction  to  be  correct,  and  to  give  them  their  full  weight, 
tiiey  do  not  apply  to  the  case  now  under  consideration  ;  be- 
cause the  appellant  is  seeking  to  be  restored  to  an  office  he 
has  once  exercised  and  enjoyed,  and  of  which  he  has  been 
wrcmgfiilly  deprived. 

On  every  view  of  the  case,  then,  I  am  of  opinion,  that  the: 
General  Court  erred  in  discharging  the  rule,  and  that  a 
mandamus  oug^t  to  be  awarded  to  restore  the  appellant  to 
the  office  of  Ckrk  of  the  District  Court,  at  the  Sweet 
ifrings,  on  his  giving  bond  and  security  as  required  by 
hw ;  as  was  done  in  the  case  of  James  Bland^  who,  in  the 
year  1 786,  was  by  mandamus  restored  to  the  office  of  Clerk 
of  the  County  Court  of  Westmoreland:  the  record  of  which 
isQow  in  Court ;  and  this  is  the  opinion  of  a  majority  of  this 
Court. 


ftipe  anci  others  against  Oliver  Towles,  who  was  frethenb^. 
Executor  of  Thomas  Towles,  who  was  Executor  *^'  ^^' 
of  Nicholas  Lewis. 

AN  appeal  fix)ma  decree  of  the  Superior  Court  of  Chan-  chwcf"*  i 
W7>  for  th^  Richmond  District,  pronounced  by  the  late  ^^,  ^7.  *^« 

T  ,  '^  '  death  of  tW 

jQ(%e  of  that  Court,  dismissmg,  with  costs,  the  bill  of  the  defendant  af. 

^ ,  .  ter      aruavef 

^(>Bp>a]|Umt8.  filed,  and  the 

cause  set  for. 

"^  Uiathk  executor  eaniiot  regularly  demur  to  the  equity  of  the  hill,  or  plead  any  matter 
«» the  testator  himself  might  not  hare  pleaded  in  that  staee  of  the  proeeedings  ;  but,  it 
^^^^ftion  be  mad^  and  the  parties  aflerwards  proceed  to  take  depoaiuoosi  it  will  be  an  iii^« 
P^vitvtrof  any  objeetkm  to  8««h  irregularity. 
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October,        Nicholas  Lewisj  being  indebted  by  bond  to  yohn  Wily^ 


ISOS. 


the  latter  brought  suit  thereon,  in  the  General  Court,  and 
employed  Mr.  Duvcd^  an  attorney  of  that  Court,  to  conduct 
it.  Pending  the  suit,  he  gave  Mr.  jD.  (to  whom  he  is  stated 
to  have  been  indebted,)  an  order  on  Lewis  for  12,000lbs* 
of  tobacco,  which  appears  to  have  been  the  principal  of  the 
debt  mentioned  in  the  bond*  On  the  same  day,  he  drew  an 
order  on  Duval  for  4,500lbs«  of  tobacco,  in  favour  of  Mr. 
Pope^  and  at  subsequent  periods  it  is  alleged  that  he  drew 
two  separate  orders  on  him,  in  favour  of  die  two  odier  com- 
plainants ;  all  which  Mr.  Duval  accepted  conditionally. 

Wily*s  order  on  Lewis  is  not  pretended  to  have  been  ac- 
cepted by  him,  or  even  presented  to  him,  in  his  Ufe-time, 
and  probably  was  only  meant  as  an  authority  to  Mr.  D.  to 
receive  the  debt  of  Lezvis^  when  recovered,  and  to  pay  him- 
self out  of  it.  Lewis  died  after  a  judgment  was  confirmed 
in  the  office,  but  before  the  ensuing  term,  as  is  alleged.  The 
Clerk  probably  not  being  informed  of  his  death,  die  judg- 
ment was  entered  up,  as  a  final  judgment  of  the  October 
term  of  1783.  No  abatement  of  die  suit  was  ever  entered, 
nor  any  execution  sued  out  upon  it,  nor  any  scire  facias  to 
revive  it,  as  far  as  appears.  It  stands  as  a  regular  judg- 
ment of  that  Court ;  though,  if  the  fact  as  above  stated  be 
true,  liable  to  have  been  reversed  by  a  writ  of  error,  coram 
vobisj  if  applied  for  in  due  dme.  Tlie  bill  states,  that  Tho^ 
mas  TowleSj  the  executor  of  Lewis^  being  informed  of  tlie 
above  circumstances,  often  promised  Mr.  D.  Aat  if  he 
could  be  satisfied  the  tobacco  "  recovered  by  the  said  jud^- 
"  ment,"  was  not  due  on  account  of  gaming^  he  would  dis- 
charge the  same,  provided  he  should  recover  certain  slaves 
of  one  White^  for  which  he  had  brought  suit ;  and  that  he 
gave  the  like  assurances  to  Mr.  Pope,  and  to  ChileSy  anodier 
of  die  plaintiffs,  if  they  would  wait  with  him  till  the  event 
of  die  suit,  against  White^  should  be  known,  and  he  should 
recover  the  slaves  ;  to  which  th^  complainants  and  Duval 
agreed :  after  which,  the  latter  procured  an  affidavit  of  one 
Charles  Tancey^  and  the  certificate  of  one  William  Pettity 
each  shewing  that  the  tobacco  due  on  the  bond,  was  on  a 
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6ir  contract,  far  value  received  ;  of  which  he  gave  notice  to  Octobjee, 
T7tonu»  Tawk9,  the  executor,  who  thereupon  promised  to 
pay  the  tobacco,  if  he  should  recover  the  slaves  of  White; 
which  he  did,  prior  to  the  year  1788 :  after  which  he  refused 
to  pay  the  tobacco*  ^  Whereupon,  the  complainants  direct- 
'^  ed  the  said  Z).  to  commence  an  action  for  the  recovery  of 
**  the  said  tobacco,  in  the  name  of  the  said  John  Wiltj^  but 
**  for  their  benefit,  as  DuoaPs  oxvn  claim  against  Wily  was 
•*  THEK  OTHERWISE  discharged.^'*  That  he  did  bring  an 
action  accordingly,  in  which  sundry  depositions  were  taken, 
wfaicii,  with  sundry  other  papers  are  annexedno  the  bill, 
and  {grayed  to  be  taken  as  part  thereof;  on  some  of  which, 
with  the  indorsations  thereon,  they  rely  to  shew,  that  the 
said  Thomas  Tawles^  the  executor,  after  Wily  had  become 
iDBoIvent,  and  after  he  knew  it,  (which  they  aver  to  be^^t^,) 
fraudulently,  and  in  order  to  defraud  the  complainants, 
procured  from  Wily  an  order  to  dismiss  that  suit,  in  consi- 
deration of  a  horsey  not  worth  25L  ^  all  which  is  contrary 
•  Co  equity,''  Sec  They  then  proceed  to  interrogate  him, 
whether  he  did  not  promise  to  discharge  the  tobacco  due 
t^OH  the  said  bond,  for  die  use  of  the  complainants,  in 
€ase  it  shotdd  be  proved  that  the  same  was  not  given y^r  a 
•AMINO  DEBT,  &c.  and  whether  the  said  bond  was  given 
for  a  gaming  debt?  Whether  he  had  not  recovered  the 
abves ;  and  whether  the  complainants  had  not  waited  the 
e%'ent  of  that  suit  as  by  agreement  ?  Whether  the  deposi- 
tioDB  were  fairly  taken  ;  and  whether  they  do  not  contain 
-Ae  truth?  Whether  Wily  was  not  insolvent,  and  known 
to  lum  to  be  so,  at  the  time  he  procured  from  him  the  order 
for  dismissing  the  suit  brought  in  his  name  ?  And,  after 
some  other  questions,  the  bill  concludes  with  a  prayer  for 
particular  and  general  relief. 

The  answer  of  T.  Towles  states,  that  he  recollects  W* 
D»  called  at  his  house  some  time  between  the  years  1781 
and  1785,  on  the  subject  of  the  bond  due  to  Wjly^  by  his 
testator  Lewis  ;  that,  as  well  as  he  can  now  recoUect,  (May^ 
1796,)  Dtgottl  attempted  to  convince  him  the  b«nd  was  not 
Vol   in.  G 
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October,  due  for  a  gaming  consideration  5  but  docs  not  recollect 
that  he  promised  to  pay  the  same,  if  he  recovered  the 
slaves  from  White^  though  he  might  have  ssud  that,  if  they 
were  recovered,  there  would  be  enough  to  pay  the  bond; 
nor  does  he  recollect  having  promised  the  complainants,  at 
any  time  afterwards,  that,  if  they  could  convince  him  the 
bond  was  not  for  a  gaming  consideration,  he  would  dis- 
charge it,  if  they  would  wait,  &c«  nor  did  he,  after  seeing 
Tancey*s  affidavit,  and  Pettifs  certificate,  promise  diat  he 
would  pay  the  bond  ;  of  which  he  is  convinced,  because  he 
does  not  recollect,  diat  he  was,  any  time,  before  or  after, 
convinced  that  the  bond  was  not  given  for  a  gaming  con- 
sideration ;  that,  when  he  made  the  payments  to  Wihfy  he 
knew  nodiing  of  his  insolvency,  and  believed  him  to  bejust^ 
ly^  and  solely  entitled  to  receive  die  payments,  if  any 
person  was  entitled  to  the  amount  due  on  die  bond  ;  that 
he  made  several  pa^^ments,  exclusive  of  the  horse,  in 
money  and  tobacco  ;  that  he  always  suspected  the  bond  to 
have  been  given  for  a  gaming  debt,  but  was  not  convinced 
of  it  imtil  some  time  after  the  pajnnent  to  Wily^  as  will 
appear  by  the  depositions  of  A.  Parker  and  T.  Davenport^ 
annexed  ;  to  which  he  refers  as  a  part  of  his  answer ;  as 
also  T.  Washes  deposition  ;  all  of  which  were  taken  in 
Wihj^s  suit  against  him  ;  and  that  he  does  now  believe  die 
bond  was  given  for  a  horse  lent  to  game  with^  as  stated  in 
tliose  depositions  ;  that  he  does  not  know  tiiat  IVily  was 
insolvent  when  he  gave  the  order  to  dismiss  the  suit ;  and 
is  informed  he  carried  several  negroes  out  of  the  State 
when  he  removed  ;  admits  he  recovered  the  negroes ;  be- 
lieves Pettifs  certificate  was  intended  to  deceive  him,  inas- 
much as  it  difiered  from  a  deposition  made  by  him,  which, 
however,  does  not  appear  in  the  record. 

To  this  answer  the  plaintiiFs  replied  generally,  in  yune^ 
1798,  and  commissions  were  then  awarded  the  parties  to 
take  depositions ;  but  no  depositions  appear  to  have  been 
taken  in  the  cause,  at  diat  time,  except  those  of  William 
Burrus  and  Anthony  New^  both  of  ^^ch  relate  to  a  trans- 
action between  Wily  and  Burrus^  in  1782,  in  which,  New 
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was  IVib/^s  security  for  about  25A  which  he  was  afterwards    October, 
obliged  to  pay  widi  interest,  in  1784,  1785,  and   1786 ;         ^*^^ 
after  which  New  states,  that  he  made  frequent  inquiry,  and 
understood  and  believed  that  he  continued  insolvent.     And 
m  Marc/L,  1799,  the  cause  was  set  for  hearing  on   the 
PtAurriFF's  motion. 

On  the  5th  day  of  March^  1801,  the  suit  was  abated  by 
die  death  of  the  defendant,  Towies  ;  a  subpoena  to  revive 
was  awarded ;  and  a  bill  of  revivor  filed  against  Oliver 
Towiesy  executor  of  the  former  defendant,  Thomas  Towks^ 
deceased. 

The  IhII  i»iiys,  that  the  suit  may  be  revived  against  him, 
and  that  the  whole  of  the  proceedings  may  stand  as  against 
him,  in  the  same  state  and  plight,  as  they  stood  against 
Thomas  Towksy  in  his  life-time,  and  that  the  complainants 
may  have  the  same  relief  agsunst  him,  as  against  his  testator, 
unless  the  said  Oliver  shall  shew  cause  to  the  contrary. 

To  this  bUl  erf  revivor,  the  executor,  Oliver  Towies^  ap- 
peared, and  put  in  a  demurrer,  plea,  and  answer ;  to  the 
admission  of  which  no  objection  appears  to  have  been 
made.  The  Chancellor  dismissed  the  bill  ;  and  the  com- 
piainants  appealed  to  this  Court. 

Warden^  fat  die  appellants,  contended ;  1st.  That  the 
demurrer  and  pleas  of  Oliver  Towks,  came  in  too  late  to  be 
leceived  and  made  die  grounds  of  a  decree,  after  an  answer 
hf  his  testator,  containing  no  such  matter,  and  after  the 
cause  had  been  once  set  for  hearing.  2d.  That  it  was 
necessary  to  resort  to  a  Court  of  £quity,  to  obtain  a  dis- 
cov«y  from  Thomas  Towksj  whether  he  had  recovered 
the  negroes  from  Whiter  or  not ;  therefore,  so  much  of  the 
demurrer  as  objected  to  the  jurisdiction  of  the  Court,  would 
not  avail  i  that  the  plea  of  the  act  of  limitations  could  not 
be  sustained,  because  this  suit  was  instituted  the  moment 
the  acdon  at  law  of  Wily  v.  Tawks  was  dismissed ;  that 
the  act  di frauds  could  have  no  effect,  because  Towks  was 
not  called  on  to  pay  out  of  his  own  estate  ;  and  that  the 
statute  against  gaming  could  not  avail,   because   Towks 
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OcTOBEB,  promised  to  pay  die  money,  if  proof  were  exluUted  diat  k 
was  not  a  gaming  debt ;  and  the  proof  to  that  effisct  was 
very  abundant. 

^The  Attomeif'Xieneral^  for  Pope^  insisted,  that  as  the  bill 
expressly  charged  a  promise  by  Towles  to  Pope^  which  the 
answer  did  not  deny,  but  onty  evaded,  there  ought  to  have 
been  a  decree  in  Pop^s  favour ;  especially  as  Ttnvks  had 
recovered  the  negroes  from  White^  in  which  event  he  was 
bound  to  pay ;  and  had,  moreover,  by  his  promise  of  pay- 
ment, prevented  recourse  to  Wibf ;  that  the  conduct  of 
Towksy  in  paying  Wily  himself,  after  he  was  cautioned 
against  it,  ought  to  subject  him  to  the  payment  of  the  money 
out  of  his  own  estate.  On  die  point  of  the  demurrer  and 
pleas,  he  cited  Mitford's  PkadingSy  31.  77.  114.  112.  lOT. 

Wittiamsy  for  die  apj>ellee,  rdied  on  the  following  points : 
1st.  That  the  promise  stated  in  the  bill  was  never  made  by 
Thomas  Towke^  and,  even  if  it  had  been,  that  it  was  not 
such  a  one  as  ought  to  Und  him  ;  it  being  a  verbal  promise 
made  by  an  executor,  and  the  object  of  the  suit  being  to 
subject  him  to  payment  out  of  his  own  estate.  3d.  That 
the  claim  is  barred  by  the  act  of  limitations,  if  it  ever  did 
exist.  The  promise,  as  charged,  was  made  in  178S ;  the 
suit  of  fViiy  v.  Tonvks^  was  dismissed  in  1791  ;  and  diis 
suit  brought  in  1797 •  3d.  That  if  the  appellants  have 
any  claim,  the  remedy  is  purely  at  law,  and  not  in  equitgr  i 
and  4du  That  dte  bond  from  Lewn  to  Wity^  havmg  been 
given  for  a  horse,  clearly  Jsroven  to  have  been  lent  to  gasie 
with,  at  die  dme  of  (laying,  was  void  by  die  aa  to  prevent 
unlawful  gaming. 

Friday^  November  4.  The  Judg^  pronoun^  their 
opinions  and  decree. 

Judge  TuoKER,  after  stadngthe  case  as  above,  proceed* 
ed  as  follows. 

The  first  point  stated  by  the  appellant's  counsel,  as  a 
groimd  of  tompUdnt  against  the  decree,  b,  that  the  da* 
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tnnrrer  and'^deas  of  Otiver  Tewks^  the  executor  of  Thomas^    Octobek, 
came  in  too  late  to  be  received,  and  made  the  grounds  of  a    .J-^l. 
decree,  after  an  ansrwer  by  his  testator,  containing  neither ;        Pope 
and  after  the  cause  had  been  once  set  for  hearing.  Toviet. 

As  this  appears  to  me  to  be  an  imporuint  point  relating  to   — — - 
practice,  I  shall  consider  it,  before  I  proceed  to  the  other 
({uestiona  relating  to  this  cause. 

If  a  suit  abate  by  the  death  of  a  defendant,  before  he  has 
put  in  his  answer,  and  thereupon  a  subpcma  to  revive  is 
inued  against  his  executor,  it  would  seem,  upon  principle, 
(and  I  make  no  doubt  the  practice  is  according  thereto,) 
that  the  executor  ia  entided  to  defend  himself  in  any  and 
coery  way  that  his  testator  could  have  done.  We  are 
then  to  inquire  what  defence  the  testator,  Thomas  Towles^ 
could  have  been  admitted  to  make  after  answer  filed, 
a  general  replication,  a  commission  to  take  depositions 
awarded,  and  executed  ;  publication  of  those  depositioQ0 
made  ;  and  the  cause  set  for  hearing  thereupon  ?  I  pre- 
sume, no  further  defence  could  be  admitted,  at  this  stage  of 
4ie  proceedings,  unless  some  new  hatter  utterly  unknoxvn 
to  the  defendant  at  vaiy  former  period,  or  stage  of  the  pro- 
ceedings, should  have  been  discovered  hy  him,  since  the 
last  step  which  had  been  taken  in  the  cause. 

Upon  suggestion  of  this  new  matter,  in  the  nature  of  a 
fka  puis  darrein  continuance  at  conamon  law,  he  might,  I 
presume,  be  admitse^  tcr  pl^  .the^  aanic,  >f  proper  for  a 
plea,  or  to  file  an  ':unepded  *iiqffw^r,  .stating  the  new 
matter  thus  discov ei^sJ,  b^t  no^mg  ikiore  i  as;in  the  case 
of  Bacon  v.  Le-urn^  senior,*  (diiring  the'pj-esent  term,) 
vhere  the  defendant,  the  executor,  was  permitted,  after 
^  cause  was  set  for  hearing,  to  file  an  amended  answer,  in 
consequence  of  lus  having  discovered  a  memorandum, 
written  by  his  testator  with  a  pencil,  in  an  old  pocket4x>ok, 
of  which  he  had  no  knowledge  before.  A  demurrer,  which 
always  lies  to  a  bill  ioit  the  defects  apparent  upon  the  face 
ef  it,  would  then  appear  to  be  inadmissible  in  such  ai  case, 
and  so  would  a  plea,  or  answer,  as  to  any  matter  which  the 
defendant  might  or  could  have  offered  in  his  defence  be- 
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fore.  Upon  these  grounds,  I  conceive  die  executor  had 
no  right  to  demur,  plead,  or  answer  to  the  bill,  for  or  on 
account  of  any  defect,  or  cause,  of  which  the  testator,  Thomas 
TowleSy  might  have  availed  himself,  in  either  of  those 
modes  of  defence,  before  the  cause  was  set  for  he^ng. 
But,  this  objection,  like  every  other,  may  be  removed  by 
consent  of  the  opposite  party,  either  express,  or  neces- 
sarily implied.  There  is  no  express  consent,  nor  even 
leave  of  Court,  g^ven  to  the  filing  of  the  demurrer,  pka,  and 
answer  filed  by  the  executor,  Oliver  Towksy  to  the  bill  of 
revivor.  But  there  is,  in  the  record,  what,  I  conceive, 
concludes  the  plaintiffs,  the  now  appellants,  from  making 
any  objection  thereto,  in  this  Court.  The  suipama  to 
revive  was  executed,  August  4th,  1801,  and  the  answer  of 
the  executor  was  sworn  to,  April  2d,  1802;  the  time  of 
filing  it  does  not  appear  ;  but,  six  days  after,  we  find  the 
deposition  of  WiUicnn  Duvaly  taken  in  Richmond^  in  the  suit 
between  the  complainants,  and  Oliver  TowleSy  the  executor ; 
on  which  occasion,  both  Mr.  Pope^  the  complainant,  and 
the  defendant,  appeared  to  have  attended,  and  examined 
the  witness.  Alexander  Parker*s  second  deposition,  ap- 
pears  to^have  been  taken  in  the  same  manner,  at  Fredericks* 
burgy  July  the  6th,  following;  and  the  cause  was  not 
heard  till  the  26th  of  September ^  1803,  and  no  objection 
whatsoever  appears  in  the  record  to  any,  or  either,  of  these 
proceecUngSv  •  I  ^iijc^- thei»efo^i  tl)e  pl^tiffs  must  be  con- 
sidered as*  Assinfiiagy  pi^]  at;  le^tj  ^spvijig  all  objections,  to 
the  proceediagp^bclpw,  Aub9fqtient|o.;the  return  of  the 
subpcena  io\  fwiye  ';\  aqd^  thcjfefore,;  ihxt  it  is  too  late  to 
make  the  objecdon  here. 

But,  suppose  it  were  otherwise,  and  that  the  cause  now 
stood  upon  the  original  bill,  answer,  exhibits,  and  de- 
positions. It  is  difficult  to  conceive  how  an  order,  drawn 
by  Wihfy  on  Nicholas  Lewisy  which  was  neither  accepted, 
nor  even  presented,  to  pay  to  his  attorney  a  debt,  for 
which  he  had  actually  brought  suit,  should  attach  upon 
Lewis'*si  executor,  so  as  to  make  him  liable,  further  than 
die  bond  itself  might  make  him  so.     It  is  stitt  more  diffi- 
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cult  to  conceive  how  that  executor  could  be  made  responsi-    October, 

18U8 

Uc  for  the  amount  of  orders  not  drawn  upon  his  testator,    v^r^.^^z 
(or  known  to  him,)  but  upon  the  drawee's  own  attorney,        P«P« 
who  had  the  conduct  of  the  suit  against  Wjly^  and  proba-      Towics. 
Uy,  (as  the  general  practice  is,)  had  the  bond  in  his  pos-     " 
session  at  the  very  time  these  orders  were  drawn. 

If  it  had  been  Wily*8  intention  to  have  transferred  the 
debt  to  Duval^  why  did  he  not  assign  the  bond  itself  to 
him  ?  The  answer  mig^t  be  found  in  DuvaTs  deposition ; 
but  I  shall  not  notice  it,  because  that  deposition  was  not 
tikcn  till  after  the  suit  was  revived  ;  and  I  am  now  con- 
sidering the  case  as  it  stood  before.  As  to  all  that  passed 
between  Mr.  Duval^  Mr.  Pope^  and  the  executor,  Thomas 
TowleSy  as  charged  in  the  bill,  it  relates  only  to  the  pay- 
ment of  the  judgment,  which  had  been  entered  up  by  mis- 
take, after  Lewises  death,  or  of  the  bond  :  not  a  word  is 
sjud  about  these  orders.  Towles*s  promise  amounted, 
then,  to  no  more  than  what  the  law  itself  would  compel 
him  to  perform,  viz.  to  pay  the  bond,  if  not  founded  upon 
a  gaming  consideration,  provided  he  should  have  assets, 
which  he  admitted  would  be  the  case  if  he  should  recover 
the  slaves.  The  complainants  evidently  understood  it  so  ; 
for  diey  allege  that  they  directed  Mr.  Duval  to  bring  suit 
upon  it,  after  Towies  recovered  the  slaves,  and  still  refused 
to  pay  the  bond.  Suit  was  brought ;  but  in  the  name  of 
Wily^  the  original  obligor  ;  why  did  they  not,  then,  get  an 
assignment  of  the  bond,  if  the  tobacco  due  thereon,  belong- 
ed to  them  ?  But,  they  charge  that  the  suit  was  brought 
for  their  benefit*  But  they  do  not  charge  that  TqwIcs 
knew  of  that  matter,  otherwise  than  by  referring  to  Mr. 
DieooTa  deposition,  annexed  to  the  bill,  and  prayed  to  be 
taken  as  part  thereof.  The  defendant's  answer,  "  that  at 
"  the  times  he  made  the  payments  to  Wilify  he  believed 
•'him  to  be  jusdy,  and  solely  entided  to  receive  them,  if 
"any  one  was,"  appears  to  me  to  contain  a  sufficient 
answer  to  a  charge  thus  indirecdy  made,  and  of  which 
Acre  is  no  proof  whatsoever,  except  that  deposition 
taken  in  a    suit  at  common  Unv^   between  Wihj^   plaintiff, 
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question,  or  any  other,  does  not  appear;  there  being  no 

copy  of  any  part  of  the  record  in  that  suit,  except  the  dig*, 
mission  of  it  at  the  plaintiff's  costs.  The  depositions  tak^i 
in  that  cause,  though  annexed  to  the  bill,  as  exhibits,  aiid 
prayed  to  be  made  a  part  of  it,  certainly  can  be  no  evidence 
against  Tatvles  in  this  diuse,  without  something  more  to 
substantiate  them.  The  answer  then  stands  wholly  uncon- 
tradicted in  every  particular ;  even  as  to  the  defendant's 
knowledge  of  Wily*8  insolvency,  if  that  were  the  fact. 
Taking  the  case  then  as  it  stood  at  the  time  the  suit  abated, 
I  am  of  opinion  that  the  bill  ought  to  have  been  dismissed* 
But,  if  the  irregularity  of  the  proceedings,  after  the  suit  was 
revived,  be  cured  by  the  complainant's  consent,  necessarily 
implied  from  the  circumstances  before  noticed,  I  can  enter- 
tain no  doubt  that  the  bond  was  given  for  the  value  of  a 
horse  lent  to  game  with,  at  the  time  of  playing,  and  there- 
Co)  XowtFtr-  fore  void,  under  the  statute  against  gaming; (a)  and  that 
Wi.  '*'  there  is  nothing  in  this  case  to  take  it  out  of  the  statute  ; 

/        consequently,  that  the  decree  of  dismission  ought  to  be 
aflb*med« 


Judge  Roane.    There  is  no  error  in  the  decree  ;  and  it 
ought  to  be  affinned. 


Judge  Fleming.  It  appears  by  the  depositions  of  Alex^ 
ander  Parker  and  Thomas  Washy  that  the*bond  executed  by 
Nicholas  Lewis  to  John  Wily^  in  August^  1781,  conditioned 
for  the  payment  of  12,000lbs.  of  tobacco,  (which  bond  is 
the  foundation  of  this  controversy,)  was  given  on  a  gaming 
consideration,  (of  which  Thomas  Towlesy  executor  of  LewiSj 
\^d  always  a  st;rong  suspicion,)  being  for  a  horse  worth  about 
12/.  or  (at  that  time)  about  3,000lbs.  of  tobacco,  and  lent  by 
Wily  to  Lewis  for  the  express  purpose  of  gaming ;  with 
this  condition,  that,  if  the  latter  lost  the  horse,  he  should 
pay  him  12,000lbs*  of  tobacco,  which  being  the  case,  he. 
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next  morning,  with  Samuel  0.   PettuSj  and  Gabriel  Poin*    Octobeb, 


18')8. 


dexter^  his  securities,  executed  the  bond  to  Wily. 

Whatever  irregularities  may  have  taken  place  in  the  pro- 
ceedings in  Chancery,  subsequent  to  the  revival  of  the  suit 
against  the  appellee,  as  executor  of  Thomas  Towlesj  the  case 
bemg  rotten  in  its  foundation,  cannot  be  supported*  I  am 
Aerefore  of  opinion,  that  the  bill  was  very  properly  dis- 
missed, and  am  for  affirming  the  decree,  which  is  the  unani* 
tnous  opinion  of  the  Court. 


Newby^s  Administrators  against  Blakey. 

THE  appellants  instituted  an  action  of  detinue  in  the  A  plaintiff  in 
District  Court  held  at  King  and  ^teen  Court^House,  for  after  ^huvinE 
the  recovery  of  die  following  negroes,  viz.  Charles^  jfohriy  ^e^bie^^ 
WiUiom^  Butler^  Solomon,  and  Milscy.  The  defendant  i';,7J'"ac'*C* 
pleaded  non  detineU  on  which  issue  was  joined*     At  the  «'      without 

\  .  r  .         force  Of  f.iiud, 

trial,  the  parties  agreed  a  case,  from  which  die  following  loses  that  poa- 

sessiou,     may 

Statement  is  extracted.  regain  it  od 

William  Chorvning,  in  the  year  1783,  made  a  division  ground  oThU 
(without  deed)  of  certain  of  his  slaves  among  his  children,  ^JJ>^'  ^^ 
in  which  the  negro  Priscilla  fell  to  the  lot  of  his  daughter,  ^J?^^.  ^^^^ 
Elizabeth   Chowning.     In  July,  1784,  he  made   his  will,  *    defendant 

,  •  may     protect 

whereby  he  devised  to  his  children  the  several  slaves  which  himself,     on 
he  had  g^ven  up  to  be  divided,  and  particularly  Priscilla  to  po8sesJion,un. 
his  daughter,  Elizabeth^  with  the  following  clause  or  pro-  hmituLwu 
viso.    "  But  if  either  of  my  above  mentioned  daughters  ®"e  *"*"*"  JJJJ" 
^should  die,  without  leaving  issue,  then  their  parts  to  ^P^  affect tho 

'  ▼  r  rif^ita    of    o- 

**  be  equally  divided  between  my  surviving  daughters."    He  ^^n,  not  par- 
died  in  17869  and  appointed  jfohn  Chowning,  Henry  Chcrwn^  suit 
mg,  and  the  present  defendant,  Churchill  Blakey ,  his  exe- 
cutors, all  of  whom  qualified  as  such. 

Elizabeth   Chcrwning,  the  daughter,  survived  her  father. 
Ixijarmary^  1784,  she  made  her  will,  whereby  she  direct* 
ed  that  her  estate  should  be  divided  between  her  sisters  and 
Vol,  in.  H 
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October,  ^  their  heirs  ;  that  is  to  say,  to  her  sisters  Anne  Blaiey^  (wife 
y^^^^^    of  the  defendant,!  Catharine  Choivning^  and  Lucy  Chown* 
Newbv'a      //jp.^  each  onc-fourth  part ;  and  the  remaining  fourth  patt 
tors         to  be  equally  divided  between  Catharine  Taylor^  Anne  C*. 
Biakcy.       Taylor^   and  John  BristotVj    children  of  a  fourth  sister : 
"  "  and  if  either  of  them  should  die  without  an  heir  lawfully 

"  begotten,  then  to  return  and  be  equally  divided  among  the 
"  above  mentioned  persons,''  &:.  yohn  Bristmv  died  in 
her  life-time.  Of  her  will,  she  appointed  the  same  John 
Chowning^  and  Churchill  Blakey^  who  were  also  executors 
of  William  Chownmg^  her  executors,  and  died  in  1788. 
They  qualified  as  her  executors  also  ;  and,  in  1789,  her 
estate  was  divided  pursuant  to  the  directions  of  her  will,  hf 
order  of  Middlesex  County  Court,  no  suit  having  been  in- 
stituted for  that  piupose,  either  friendly  or  otherwise. 
PrfsciUa  and  her  son  jfohn^  were  allotted  to  Anne  C.  Taylor^ 
an  infant,  and  Charles^  to  Catharine^  afterwards  wife  to  Os" 
wald  Newby^  the  plaintiff's  intestate.  Newby^  ds  hus- 
band of  Catharine^  and  guardian  of  Anne  C.  Taylor^ 
acquired  possession  of  all  the  slaves  allotted  to  them 
respectively.  Anne  (7.  Taylor  died  in  October ^  1794,  un- 
married, and  an  infant,  her  sister,  Cathariue^  (then  the 
wife  of  0-  Newby^  surviving  her,  who  died  in  November^ 
1794,  leaving  issue  by  Newby^  a  daughter,  who  died 
the  next  year,  about  twelve  months  old.  Oswald  Newby  ob- 
tained administration  on  the  estate x>f-4n«^C  7fli//or,andre» 
tained  possession  of  her  slaves,  as  well  as  those  allotted  to 
his  wife,  until  his  death,  in  the  spring  of  1800 ;  having  had 
the  slaves  in  the  declaration  mentioned  in  his  possession^  from 
the  death  of  his  wife^  in  1794,  being  upwards  of  five  years. 
The  slaves,  William^  Butler^  Solomon^  and  Milsey^  were 
bom  of  Priscilla^  after  the  death  of  Anne  C.  Taylor.  Th^ 
plaintiffs,  after  the  death  of  Oswald  Newby ^  succeeded  to 
the  possession  of  these  slaves,  (as  his  administrators  it  is 
presumed.)  In  June^  1800,  the  defendants  obtained  pos* 
session  of  them,  but  in  what  manner  is  not  stated. 

The  District  Court  gave  judgment  for  the  negro  Charles 
only,  who  had  been  allotted  to  Catharine  Chowning^  al'teV- 


\ 
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wards  the  wjfc  of  OswaU  Newby  ;  but  the  plaintiffs  claim-  October, 
iokg  also  4he  oegroes  smd  their  descendants,  who  had  been*  s^^w^y^ 
aUooedto  Atme  C.  Tayhr^  took  ^n  appeal  to  this  Court*  NcMby's 

tors 

This  cauee  was  ai^gued  at  the  last  term  by  Botts  and       p,^^^ 

3I^Ilae^  for  the  appellants,  and  by  Wkkham^  for  the  appel-    

-Lee.  Amoi^  •the  various  points  submitted  by  counsel,  the 
CHily  one  on  which  the  cause  turned,  was  that  made  by  the 
counsel  for  die  appellants,  ^^  That  the  possession  of  Oawald 
**  NexxAy^  of  the  slaves,  for  more  than  five  years,  gave  him 
**  a  title  to  them,  and  would  enable  his  representatives  to 
^  xegain  that  possession,  on  the  same  principles  which  ope- 
*^  rate  in  cases  of  ejectment/' 


Curia  ^adv.  vult. 

Thursday^   October   20,    1808.     The   Judges  delivered 
ijieir  opinions. 

Judge  Tucker,  having  stated  the  case  as  above,  pro- 
ceeded : 

It  was  obser\'ed  by  Mr.  Wkkham^  that  in  the  case  agreed, 
it  is  not. stated,  or  agreed,  whether  the  slaves  in  question 
were   the  property  of  W.  Chowning.      I    shall,  however, 
consider  them  as  such,  it  being  agreed  that  his  daughter  de- 
rived her  possession  of  them  from  him,  at  the  time  he  de- 
livered them  up  to  be  divided  among  his  children.     If  tliis 
delivery  was  accompanied  by  a  deed  for  the  slaves,  it  ought 
,to  have  been  so  stated ;  if  it  were  not,  no  estate  in  the 
slaves  passed  to  the  children  of  IV.  Chowning^  under  the  act 
of  1758,  chap.  1.  against  fraudulent  gifts  of  slaves,(a)  a^  (^NSccL-i. 
was  adjudged  in  this  Court,  in  Turner  v.   Turucr^{6)  and  ^'^'!|-  ^'^^^'  P 
in  a  still  earlier  case,   Taylor^  executor  of  Rowley^  v.  Wal*  (^)  i  Jf'as/t. 
lace  and  xvife.{c)     Elizabeth  Chowning^s  tide  was,  there-  (c)  J\  ot-mA^- 
fore,  under  the  will  of  her   father.     If  she  died  without  ms/  * 

having  issue,  the  remainder,  limited  to  her  surviving  sis- 
ters, took  effect  from  that  period,  which  was  in  1788.  The 
defendant,  Blakey^  who  was  her  executor,  and  also  executor 
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OcTOBEK,    of  her  father,  miist  be  considered  as  a  party,  or  privy  to 


1808. 


_  the  order  of  Middlesex  Court,  for  the  division  of  her  estate, 

Newbj's  and  as  consenting  thereto.     He  was,  and   is,  therefore,  I 

tors     '  conceive,  bound  thereby  ;  that  order  having  never  been  ap^ 

Biakev.  pealed  from  or  reversed.((7)     The   tide  and  possession  of 

JTT — ^  -Anne  C.  Taiilor  and  Catharine,  under  the  will  of  Elizabeth 

(a)  SeGruz-  ^ 

hi^hv.Foote,  Chowniti^^  commenced  from   the  time  that  division  was 

3  C'aiL  13. 

made,  on  the  26th  of  October^  1789.     Being  consununated 
with  the  consent  of  the  executor  both  of  the  father  and  the 
daughter,  it  had  a  legal  commencement,  and  from  that  pe^ 
nod  the  act  of  limitations  began  to  run  in  their  favour^ 
against  all  persons  upon  whose  claims  that  statute  could  ope- 
rate.    Whether  Anne  Blakey^  the  wife  of  the  defendant^ 
surv  ived  her  sister,  or  not,  does  not  appear :  nor  does  it 
appear,  whether  the  other  sisters  of  Elizabeth  Chowning 
sun  ived  her,  or  if  they  did,  that  they  were  either  infants  or 
feme  coverts.    As  to  them  it  is  immaterial ;  and  equally  so, 
in  the  present  contest,  whether  Anne  Blakey  survived  her 
sister^  since  /the  present  defendant  is  one  against  whom  Ae 
statute  would  immediately  begin  to  run,  although  his  wife, 
if  she  survive  him,  may  not  be  barred  by  it*     If,  indeed, 
the  limitation  in  Elizabeth  Choixming^s  will  be  good,  the  pe- 
riod fix)m  whence  the  operation  of  the  act  of  limitations  is 
to  be  computed,  will  be  postponed  to  October^  1794,  when 
Anne  C.   Taylor  died ;  or,  perhaps  from  the  time  that  ad- 
ministration on  her  estate  was  committed  to  O  ivald  New^ 
by  :  though  \  incline  rather  to  the  former.     But  I  am  of 
opinion,  that  the  limitation  over,  **  in  the  event  that  either 
"  of  her  legatees  should  die  without  heir  lawfully  begotten,'* 
is  void,,  as  being  too  remote,  as  has  been  repeatedly  de- 
{h)   Gokdioin  cided    in  this  Court. (<^)     On  the  other  hand,  I  think  the 
^>'  HuiHh'  rl!  limitation  in  William  Chowning s  will,  is  a  good  one  ;(c) 
rHyhZip^ih  ^^O'^scq^en^y*  I  r^fer  the  commencement  of  the  act  of  limi- 
fm\.  Bur-  ^^"^^"S'  ^^  favour  of  AnneC.  Taylor  3iid Catharine  Taylor j 
*w,Rnd'4Wc  to  the  26th  of  October ^  1789,  about  five  vears  before  the 
Co//,  3+!^.  354.  death  ol  Anfte  C.    i  ay  lory  and  more  than  ten  years  before 

(x)   Ihmn   V. 

Bray,  1  Call,  338.    Higgmbothamy,  Mucker,    2  CaU^  316.    Smith  and  vife  w,  Chatmn^  I 

Mer^  and  Munf,  940.  f  *^    ^  - 
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Ni:  way's 

Administra- 

top» 

V. 

Blakey. 


the  death  of  Osrtvald  Newhi.  his  adminhtrator  and  heir^  in    October^ 

^  1808. 

right  of  his  wife,  who  survived  Anne  C.   Tayhr^  and  ap- 
pears to  have  been  hernext  of  kin.  The  slaves  having  come  to 
the  plaintiffs,  as  administrators  of  Oswald  AVti;^,  after  a  pos- 
session of  ten  years,  such  a  possession,  I  conceive,  is  suffi- 
cient to  entide  the  plaintiff  to  recover  the  slaves  against  any 
person  or  persons  whatsoever,  except  such  as  may  have  a 
right  which  is  not  barred  by  the  statute  of  limitations  before 
their  possession  may  have  accrued.     And  even  in  that  case, 
I  wish  it  to  be  understood,  that  the  possession  of  the  de- 
fendant thus  to  be  protected,  ought  to  have  been  legally  and 
peaceably  acquired,  and  not  by  any  tortious  act*     In  what 
manner  the  present  defendant  acquired  his  possession,  is  not 
stated,  nor  do  I  deem  it  material ;  because,  as  against  him, 
die  act  of  limitations  began  to  run  in  October ^  1789,  by  his 
express  or  implied  act  and  consent.     And  as  he  was  com- 
pletely barred  by  die  act  of  limitations,  before  Oswald  New^ 
hf^e  death,  I  hold  he  cannot  protect  his  possession,  however 
acquired,  against  the  claim  of  the  present  plaintifis  j  for 
having  voluntarily  (as  there  is  every  reason  to  presume)  de- 
livered the  slaves  to  those  persons  under  whom  the  plaintifis 
daim,  with  the  additional  sanctions  of  an  order  of  Court, 
he  cannot  now  set  up  his  right  either  as  executor  of  William 
Chawningj  or  as  remainderman,  in  right  of  his  wife,  un- 
der the  will  of  William  Chowning^  against  his  own  act  as 
executor  of  Elfzabeth  Chotuning^  for  the  same  reason,  that 
in  an  ejectment,  a  man  cannot  object  his  own  possession  for 
twenty  years,  against  his  own  deed  given  within  that  pe* 
riod,  as  was  adjudged  in  the  case  of  Duval  v.  Bibb.(a) 

Upon  the  whole,  aldH)ugh  the  case  agreed,  is  one  of  the 
most  conftised  and  defective  that  probably  was  ever  submit- 
ted to  a  Court  of  Judicature,  I  am  inclined  to  think  there 
are  &cts  enough  to  enable  us  to  decide  'as  between  the  pre- 
sent parties)  in  favour  of  the  plaintiffs'  right  to  recover  aU 
die  slaves  in  the  declaration  mentioned,  instead  of  part  only, 
as  the  District  Court  have  decided* 


(a)3Ca!We«. 
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dcTOBut,        I  therefore  am  of  minion,  that  the  judgment  be  revers^ 

1808.  ... 

\^^/^^    and  the  cause  sent  faack^  widi  dii:'e€tk>QS|  as  agreed  on  in  con^ 
Newby's      fcrencc. 

Admmisdni* 
tort 

Biticey.  Judge  Roane.     The  caae  of  Dunn  v^  Bray^  is  dmost 

^"^"^""""^  precisely  siimlar  to  this  case,  as  it  respects  the  limit^atioi^ 
over,  in  the  wyi  of  W.  Ckowmng^  and  is  decisive  to  prove^ 
that  that  liniitaticHi  is  good.  The  words  ^^  die  without 
**  leaving  issue,''  &c»  are,  on  the  authcHity  of  that  cas^,  ^ 
he  consider^  as  restrictive  t6  the  time  of  the  deaths  an4 
£Uzabeth  Chowmng  not  hayipg  had  issue  at  all,  the  prope^> 
ty  m  the  slave  Pr'tscAla^  su^d  her  increase,  passed,  under 
that  will,  to  the  surviving  dau^ters  of  Wm  Chownitig^ 
£lizabeth  Chowning  had,  therefore,  no  power  to  dispose  of 
the  slaves  in  the  declaration  mentioned  ;  and,  consequently, 
if  this  case  (as  between  the  now  parties)  were  not  affected 
by  length  of  possession,  and  by  the  division,  by  consc^  of 
4he  property  left  by  £.  Chovnung^  as  found  by  the  <;a9p 
agreed,  I  should  be  of  opinion  to  require  the  caae  to  b^ 
supplied,  by  findiQg,  that  W.  Cfwwning  had  a  property  m 
&e  slave  Frhcilleify  so  as  to  let  in  and  sustain  the  exdusive 
clidmB  of  his  sur\'iving.daughters.  £lizabeth  Chvwning  hav* 
ing  then  no  power  to  dispose  of  these  da:ves,  it  is  unneces- 
sary to  inquire  whether  the  limitation  over  in  her  will  is 
;good,  or  too  remote,  and  consequently  void.  In  the  first 
'  case,  (admitting  her  power  to  dispose,)  OstuaU  jNetdty 
wouldsucceed  in  Jight  of  his  wife,  hy  virtue  of  the  wilLt  ig 
the  share  of  JnneC.  T^fylor^  who  died  intestate,  and  widi- 
out  issue :  and  in  the  last  case,  he  would  succeed  to  the 
same  share  under  the  general  law  of  distributions.  But^ 
with  respect  to  the  share  of  BristaWy  it  was.U^psed,  by  .his 
death,  in  the  life-time  of  the  testatrix,  and  would  pass  as 
her  undisposed  estate,  not  to  Newby^  but  to  her  sevoml 
(a)  I  P.  Wms.  distributees  :(a)  and  this,  a  fortiori j  since  the  right  of  wir- 
▼?2>ry .^"^^^^  vivorship  had  been  previously  abolished  by  our  uat  of  1 W6. 
Nervbyj  therefore,  or  those  under  whom  hq  claims,  was  in- 
vested, by  the  division  stated  in  the  verdict,  not  only  with 
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property  belonging  to  the  other  daughters  of  W.  Chowningj 
ttf  virtue  of  his  wlll^  in  consequence  of  £.  Choivnin^s  dy- 
ing witbout  leaving  issue,  but  also  with  this  portion  of  pro- 
perty, (BriHov>'*Sy)  to  which  even  the  wUl  of  £•  Chowning 
Woedd  have  given  him  no  exclusive  title*  Thus  it  is  evi- 
dent that  the  division  in  question  was  grounded  upon  an  en- 
lire  misconception  of  the  rights  of  the  parties.  It,  how- 
ever, put  Tccyhr*s  orphans  into  possession  of  the  negroes. 
As  to  the  negro,  Charles^  Newby  has  been  possessed  of 
hini  more  than  five  years,  before  the  institution  of  the  suit, 
daiming  him  in  right  of  his  wife :  and  he  has  also  been  pos* 
jKssed  of  the  others,  as  representing  Anne  C.  Taylor ^  and 
daiming  under  her  for  the  same  period.  This  possession 
affords  a  complete  bar,  under  the  act  of  limitations ;  and,  I 
dunk,  win  enable  the  plaintiff  to  recover  where  he  has  lost 
the  possession,  and  appears  in  the  character  of  plaintiff. 

The  decision  in  this  cause,  however,  can  only  b^nd  the  par- 
ties to  this  suit,  axKl  not  the  other  sisters.  Thet  have  not 
agreed  to  the  facts,  on  which  this  decision  is  founded ;  and 
whenever  they  may  think  proper  to  sue,  the  case  will  be  as 
open  to  them,  as  it  was  to  the  appellee,  Blakey*  We  only 
say,  that,  as  between  the  parties  to  this  suit,  it  appears  by 
tac  funs  agreed  to  by  them,  that  the  appellants  have  a  right 
(by  reason  of  the  length  of  possession)  to  recover  all  the 
•fanres  mentioned  in  die  declaration. 

I  am,  therefore,  of  opinion,  that  the  judgment  be  reversed, 
toA  entered  for  the  plaintiffs,  for  all  the  negroes  in  contro- 
versy. 


ea 


October^ 

1 80S. 


Judge  Fleming.  Elizabeth  Chorvmng,  having  died  with- 
eut  leaving  issue,  took  only  an  estate  for  life  in  the  slave 
Priscitta^  under  the  will  of  her  deceased  father,  William 
Otottming,  (in  which  will  she  was  bequeathed  by  the  name  of 
Sillet^  consequendy  Elizabeth  Choxvning  had  no  right  to 
dispose  of  her,  or  any  of  her  increase,  by  wilL 

The  legacy  given  bj  her  will  to  her  nephew,  John  Bris* 
taw  J  who  died  an  infant,  in  the  life-time  of  the  testatrix* 
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QcTOBER,    became,  on  his  death,  a  lapsed  legacy,  and  subject  to  dii* 


1808. 

^^-^r^st^    tribution,  in  the  same  manner  as  if  she  had  died  intestate^ 
Newby»8      as  being  undisposed  of  by  her  will ;  and  so  much  thereof  zA 

Administra-  .irri  ^. 

tort  consisted  ot  part  oi  the  estate,  (to  wit,  negroes,)  bequeath- 

BUkey:      cd  to  her  by  the  will  of  William  Chowning^  for  Ufe^  was 
'"  subject  to  distribution  amongst  her  sisters^  and  their  legal 

representatives  only ;  being  controuled  by  the  said  William 
Chotuning^s  will;  and  the  residue  thereof,  to  be  distributed, 
one  moiety  to  her  mother,  (if  living,)  and  the  other  moiety, 
in  equal  portions,  among  her  sisters  and  brother,  or  their 
kgal  representatives. 

After  the  death  of  Elizabeth  Chowmng^  a  division  of  her 
estate  took  place,  under  an  order  of  Middlesex  County 
Court,  and  by  consent  of  all  parties,  in  October ^  1789.  The 
estate  was  divided  by  commissioners  appointed  for  the  pur* 
pose,  into  four  equal  parts,  value  about  69/.  17^.  each.  No* 
1.  was  allotted  to  Churchill  Blakey^  the  defendant  in  this 
suit,  in  right  of  his  wife,  who  was  a  sister  of  the  deceased 
Elizabeth.  No.  2.  in  which  were  included  Priscilla  and 
child,  was  allotted  to  Catharine  (wife  of  Osxvald  Newby) 
and  her  sister,  Anne  Chowning  Taylor ^  as  William  Taylor'^e 
orphans,  whose  mother  was  also  sister  of  the  said  Eliza^^ 
beth.  No.  3.  was  allotted  to  John  Chowning^  in  right  of 
his  wife  Catharine^  who  was  also  a  sister  of  the  said  Eliza^ 
beth;  and  No.  4.  (in  vrhich  was  included  Alice^  another  ne- 
gro bequeathed  by  the  said  William  Chowning  to  the  said 
Elizabeth  for  life,)  was  allotted  to  Henry  Street^  in  rig^t  of 
his  wife  Lucy^  who  was  likewise  a  sister  of  the  ssdd  Eliza/" 
beth  Chowning.'  Churchill  Blakey^  the  present  defendant, 
yohn  Chowning  and  Henry  Street^  who  had  married  sisters 
of  Elizabeth  Chowning^  the  two  former  of  whom  were  also 
executors  of  William  Chowning  and  of  Elizabeth  Chorum^ 
ing^  and  were  legatees  and  distributees  of  the  estate  of  the 
•said  Elizabeth^  in  right  of  their  wives  respectively,  consent- 
ed to,  and  acquiesced  in  the  division  of  her  estate ;  each  of 
whom  took  an  equal  fourth  as  his  dividend  thereof. 

It  seenis  to  me  that,  in  the  will  of  Elizabeth  Chowning^ 
the  limitation  over  to  the  surviving  sisters,  in  case  of  the 


In  the  55d  Year  of  the  Commonwealth.  65 

death  of  either  of  them  without  an  heir  lawfully  begotten^  is    Octobee, 


too  remote  as  tending  to  a  perpetuity,  and  therefore  void. 

On  the  death  of  Anne  Chowmng  Taylor^  in  October^ 
1794,  to  whom  O^nvald  Nnvby^  the  intestate  of  the  appel- 
lant, had  been  appointed  guardian,  having  previously  mar- 
ried her  sister,  Catharine  Taylor^  her  estate  (including 
PrtsciHa  and  John^  two  of  the  slaves  in  the  declaration 
mentioned)  was  appraised,  and  thp  said  John  Chowning 
was  one  of  the  appraisers,  and  the  appraisement,  under  hit 
hand,  returned  to  Middlesex  County  Court,  in  June^  1795; 
a  d]v4si(m  of  the  estate  between  the  two  sisters  having 
taken  place  some  time  before,  on  which,  (as  has  been  already 
noticed^)  Prlscilla  and  John  were  allotted  to  Anne  Chown^ 
ing  ;  and  Sarah^  Harry  and  Charles^  to  her  sister,  Catharine 
Neivby^  who  died  about  the  15th  of  November ^  1794,  leav* 
M^g»  by  Oswald  Nexvhy^  a  daughter y  who  died  at  the  age  of 
twelve  months* 

It  is  stated  in  the  agreed  case,  that  Oswald  Newby^  guar- 
dian to  Arme  C.  Taylor^  was  in  that  capacity  possessed  of 
her  slaves,  Priscilla  and  John ;  and  that,  after  her  death,  he 
obtained  administration  of  her  estate,  and,  in  that  character^ 
reduced  into  possession  the  slaves,  Priscilla  and.  jfohn^  who 
¥rere  afterwards  appraised  as  the  estate  of  Anne  C  Tay'or^ 
as  before  noticed.  Oswald  Newby^  on  his  marriage  with 
Catharine  Taylor,  became  entided  to  all  her  interest  in  the 
slaves  reduced  into  possession ;  and  being  in  possession  of 
those  of  Anne  C.  Taylor^  both  as  he^r  guardian  and  adm'mu 
Hratary  it  seems  to  me  that  there  was  no  necessity  for  his 
making  an  election  publicly  in  which  capacity  he  held  them, 
but  might  hold  them  in  that  which  seemed  most  beneficial  to 
Imnselfl 

As  to  die  conversation  stated  to  have  taken  place  between 
Osruald  Newby  and  his  overseer ^  in  1797,  I  think  that  it 
ought  to  have  no  influence  on  the  decision  ;  and  am  of  opi- 
nion,  that  the  long  and  peaceable  possession  of  the  slaves  in 
question^  acquired  without  fraud  or  force^  gave  to  Oswald 
Nnvby  a  legal  title  to  them;  and  consequendy,  that  the 

ToL.  at.  1 


18(18. 


66 


OCTOBEKy' 

1808. 


Supreme  Court  of  Appeals. 

judgment  of  the  District  Court  is  erroneous,  and  ought  to 
be  reversed,  and  judgment  entered  for  aH  the  slaves  in 
the  declaration  mentioned  in  behalf  of  the  appellants,  as  ad- 
ministrators of  die  said  Oswald  Newby^  deceased,  but  with- 
out prejudice  to  any  other  person  or  persons  who  may  claim 
tide  to  any  of  the  said  slaves,  and  are  not  parties  to  diis 
suit ;  and  that,  according  to  the  agreement  of  the  parties,  by 
their  counsel,  at  the  trial  in  the  District  Court,  on  the  cause 
being  remanded  thither,  a  juiy  be  impanelled  to  ascertsdn 
the  value  of  the  ssdd  slaves  respectively,  in  the  declaration 
mentioned  ;  and  to  ascertsun  the  damages  sustained  by  the 
plaintiiEs  as  claimed  in  their  declaration,  and,  when  so  ascer- 
tained by  verdict  of  a  jury,  that  judgment  be  entered  for 
the  same,  with  costs. 


The  judgment  of  the  Court  was,  "  that  the  long  and 
^^  peaceable  possession  of  the  slaves  in  question,  acquired 
**  without  fraud  or  force,  gave  to  the  said  Osrwald  Newby  a 
*'  legal  title  to  them,*'  and,  consequently,  the  judgment  of  the 
District  Court  was  erroneous.  Judgment  for  the  appel- 
lants, for  the  negroes  Friscilla,  Charles^  John^  William^ 
Butlevy  Solomon^  and  JUslsey.  ^^  But  the  judgment  to  be 
**  without  prejudice  to  any  other  person  or  persons  who 
^^  may  claim  tide  to  any  qf  the  said  slaves,  and  are  not  par- 
^^  ties  to  this  suit.**  The  cause  remanded  to  the  District 
Court,  that,  according  to  the  agreement  of  the  parties  by 
their  counsel,  at  the  trial  in  the  said  Court,  a  jury  may  be 
impanelled  to  ascertain  the  damages  sustained  by  the  ap- 
pellants as  claimed  in  their  declaration,  and  that  judgment  be 
entered  for  the  same,  when  ascertained,  with  costs. 
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October^ 

ISOS. 

Pollard  against  Patterson's  Administrator.  v^.^^ 

^  ITiurwday, 

October  iiO, 

A  CONTROVERSY  having  arisen  between  Robert  Pol-  The  true  con- 
brd  and  David  Patterson^  concerning  the  proceeds  of  a  JiJ^^^ul  sec- 
sale  of  75,000  acres,  belonging  to  the  latter,  which  the  ^"uefn^'^i^JJ 
former  had  sold  to  Robert  Morris,  of  Philadelphia  ;  a  com-  *'"®.  ^^^  8®"* 

^  era!  acts  con- 

promise  took  place  between  them,  on  the  22d  day  of  Sep*  ccminaf   the 
tember^  1 796,  by  a  written  covenant  under  then-  hands  and  Chancery 
seals,  which  recited  the  sale  to  have  been  made  **  in  Decern*  vtiiT^.  66.)*  is 
"Aer,  1794,  for   six  pence,  rtrginia  currency,   per  acre,  ^(^^.^STJ 
"  paj^le,  the  sum  of  300^  in  sixty  days,  the  further  sum  ^^^.'J^'Jl 
"of  300/.  in  ninety  days,  and  the  balance  at  three  equal  ^^^  thereof u 

not  proper  for 

**  annual  payments,  for  which  the  said  Morris  gave  his  •  v^rt  of 
**  bonds  to  the  said  Pollard  ;'*'*  stated  "  the  land  to  have  been  ghould'be  dis- 
"  the  property  of  the  said  Patterson^  and  conveyed  by  the  ?iSeranrwcr 
^  said  Pollard  through  mistake  /"  and  then  proceeded  thus  :  Jj^  ^^Jt^^ 
^  Now  these  presents  witness  that,  to  accommodate  all  dif-  ™®."^.  *<?  ^^ 

*  '  jonsdictioa  of 

"ferences  between  said  Patterson  and  Pollard^  the  said  Ui*  Court" 

"  David  Patterson  obliges  himself  to  make  to  Robert  Pol* 

^  lard  2L  general  warranty  deed  for  the  land,  and  the  said 

"  Robert  Pollard  hereby  obliges  himself,  his  heirs,  &c«  to 

**  pay  to  said  Patterson^  the  sum  of  six  hundred  pounds  in 

"  specie,  deducting  therefrom  his   acceptances  to   James 

**  Teman2caA  Lauchlan  McLean  ;  one  hundred  poimds  of 

"  die  money  to  be  paid  to  his  order,  in  Philadelphia,  by 

**  the  first  of  November  next,  and  the  balance  as  said  Pat* 

^  terson  may  call  for  it.     The  residue  of  the  sum  due  for 

**  the  sale  of  the  land,  he  is  to  furnish  notes  o(  Robert  Mor* 

^  risj  or  Morris  and  Nicholson^  allowing  interest  on  them 

**  from  the    time  those  granted  to  Robert  Pollard  became 

"  due  ;  and  the  said  Pollard  hereby  relinquishes  all   claim 

**  for  commission,  which,  under  an  agreement  with  David 

"  Patterson  J  he  had  a  right  to  charge." 

It  appeared  that  the  money  which  Pollard  was  to  pay 
«nder  this  contract,  was  all  paid  on  and  before  the  25th  of  / 

October y  1796,  on  which  day  he  also  assigned  to  Pattemn^ 
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z.hovi6.o{ Robert  Morris^  dated  December  11th,  1^94,  and 
ifzy^Xt  December  11th,  1796,  for  425/.  rir^mia  currency, 
(which  bond  appears  to  have  been  one  of  those  taken  for 
the  purchase-money  of  the  land,)  but  with  a  credit  indorsed 
of  400/.  on  account  of  a  purchase  of  military  lands.  The 
assignment  was  "  without  recovrse^^  and  attested  by  David 
Patterson^  junior.  On  the  24th  of  jfanuary^  1797 j  Pollard 
wrote  to  Patterson^  informing  him  that  he  had  contracted 
with  a  gendeman  in  Philadelphia^  for  the  same  amount  of 
Morris's  and  Nicholson's  notes  that  he  owed  him  ;  and,  fear- 
ing his  son  might  leave  that  place  without  his  seeing  him, 
had  requested  the  notes  to  be  sent  to  himself  by  post ;  and 
that  he,  the  said  Patterson^  should  be  advised  as  soon  as 
they  should  arrive.  To  this  letter  no  answer  from  Patterson 
appears  in  the  record.  In  the  month  of  March^  following. 
Pollard  sent  him  a  note  of  Robert  Morris^  indorsed  by 
John  Nicholson y  for  1,350/.  payable  the  5th  of  March^  1798, 
a  few  months  after  Morris's  last  bond  became  due  ;  the 
sum  expressed  in  which  note  was  equal  to  the  principal  and 
interest  of  the  notes  expressed  in  the  agreement :  but  Pat^ 
terson  refused  to  accept  it,  {^Morris^s  notes  having  at  that 
time  greatly  depreciated,)  and  afterwards  brought  suit  in 
the  late  High  Court  of  Chancery,  against  both  Pollard  and 
Morris. 

In  his  bill  he  stated  a  variety  of  circumstances  concern- 
ing the  transactions  between  Pollard  and  himself  prior  to 
the  compromise,  but  did  not  allege  zny  fraud  to  have  been 
practised  upon  him,  in  obtmniug  the  compromise^  except 
*'  that  Pollard  assured  him  of  his  confidence  in  the  credit  of 
**  Robert  Morris^  (to  whom  he  had  sold  the  said  land,)  and 
**  thus  induced  him  to  enter  into  the  agreement.  He  further 
*'  stated,  that,  living  in  a  part  of  the  world  remote  from 
*'  mercantile  information,  he  continued  in  the  determinadon 
"  to  receive  the  notes  of  the  said  Robert  MorrtSy  until  the 
"month  of  March^  1797 ^  when  the  note  for  1,350/i  was 
*'  offered  him  which  he  refused  to  accept ;"  "  that  the  said 
"  Robert  Pollard  w^is  perfecdy  acquainted  fix>m  time  to  time 
"  with  the  decline  of  die  credit  of  the  said  Morris  and 
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**  Nicholsorn;  that  in  diarchy  1^97,  their  notes  were  dc- 
*'  predated  to  almost  nothing,  and  the  note  for  1,350/.  was 
**  acquired  by  the  said  Pollard  at  not  more  than  one  shilling 
"  in  the  pounds  or  thereabouts,  and  not  for  the  lands  afore* 
**  said ;  diat  the  said  Pollard  had  actually  made  great  benefit 
**  from  the  bonds  which  he  had  received  on  account  of  the 
**  land  aforesaid  ;•  that  Robert  Morris  was  seised  in  fee- 
^  simple  of  the  said  land ;  that,  if  he,  the  plaintiff,  had  no 
**  recourse  against  the  said  Morris^  it  must  be  because  die 
**  notes  or  bonds  given  by  the  said  Morris^  had  been  duly 
**  satisfied  ;  and^  if  they  had  been  duly  satisfied,  the  advan* 
^  tage  taken  of  him,  the  plaintiff,  by  the  tender  of  a  paper 
•*  depreciated  to  the  lowest  degree,  was,  in  the  said  Pollard^ 
•*  against  conscience ;  and,  if  the  price  stipulated  by  the 
**  ssud  Morris^  had  not  been  duly  paid,  then  the  said  lands 
**  were  liable  to  the  plaintiff  for  the  purchase-money  unpaid.** 
The  prayer  of  the  bill  was,  that  both  the  defendants  should 
be  held  to  answer,  &c.  that  Pollard  should  discover  the 
Value  of  the  military  lands  purchased  with  the  400/.  part  of 
Ac  bond  aforesaid,  which  the  plaintiff  alleged  were  of  great 
vsdue  ;  should  state  how  he  had  disposed  of  the  other  bonds, 
or  notes,  given  for  the  said  purchase-money ;  what  was 
&e  market  vajue  of  those  bonds  and  notes  when  he  receiv- 
ed them  ;  and  what  was  the  like  value  of  the  note  for 
\^SOL  when  tendered  as  aforesaid ;  that  Pollard  might 
be  decreed  to  pay  the  real  value  of  the  75,000  acres  of  land 
aforesaid,  with  mtercst,  after  deducting  the  payments  al** 
ready  made  ;  or,  otherwise,  that  the  land  might  be  subject, 
in  Ac  hands  of  Morris^  as  a  security  for  such  value. 

No  answer  was  put  in  by  Morris  ;  and  no  further  steps 
Sfjpear  to  have  been  taken  against  him* 

The  defendant,  Pollard^  filed  his  answer,  in  which  he 
gave  a  detail  of  the  circumstances,  prior  to  the  compromise, 
differing  in  many  respects  ftt)m  the  allegations  in  the  bill, 
and  stated  that  he  believed  the  bonds  which  he  took  of 
Morris  for  the  purchase-money  of  the  75,000  acres,  still 
remamed  unpaid^  except  the  credit  of  400i  indorsed  by 
Hm  for  the  purchase  of  military  lands  $  that  the  contract  of 
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OcTOBEa,    September  22d,  1796,  was  fidr  on  his  part,  and  he  was 

\^^>r>%^    ready  and  willing  to  comply  with  it ;  that,  never  having 
Pollard      bought  or  sold  any  of  Morria^s  or  Nicholsor^s  paper,  ex- 

Pfltterson't    cept  the  note  in  quesdon,  he  knew  nothing  of  their  value 
tor.         from  time  to  time,  and  never  practised  or  meditated  any 

*"**""■—"   thing  like  fraud  or  imposition  in  any  part  of  the  transactions 
which  took  place  between  him  and  the  plaintiff* 

An  amendment  to  this  answer  was  filed  on  the  11th  of 
January^  1799,  stating  that,  after  the  sale  had  been  made 
of  die  75  fiOO  acres  belonging  to  the  plaindff,  it  was  agreed 
to  substitute  other  75,000  acres,  the  property  of  the  respond- 
ent,  which  agreement  was  dissolved  by  mutual  consent^ 
and  that  of  September  22d,  1796,  was  formed  in  its  stead ; 
that  the  "  respondent  had  repeatedly  offered  to  reinstate  the 
^^  former  agreement^  and  was  still  willing'  to  convey  to  the 
**  pUnntiffthe  said  last  mentioned  tract  of  75^000  acres ^  on 
**  his  returning  the  money  paid  him  by  the  respondents^ 

Many  depositions  were  taken  in  this  cause  ;  from  some 
of  which  it  appeared  that,  in  September ^  1796,  Morrises 
notes  were  worth  about  6«.  8</.  in  the  pound;  that,  in 
February^  1797,  they  were  offered  for  sale  at  1*.  6^4  in  the 
pound ;  that  their  decline  in  value  was  gradual  and  notorious 
in  the  City  of  Richmond^  during  the  interval  between  those 
dates ;  and  diat  the  bonds  which  Pollard  took  of  Morris 
for  the  land  as  aforessdd,  had  been  traded  away  by  him,  but 
had  never  been  satisfied  to  those  who  received  them. 

The  deposition  of  Lauchlan  McLean  was,  that  in  yune^ 
1796,  he  received  a  letter  from  Patterson,  menUoning  that 
he  would  stand  to  Pollard's  sale  of  the  75,000  acres  of  land 
sold  at  eleven  cents  per  acre ;  that,  before  the  deponent 
saw  the  said  Patterson,  he  went  to  Richmond,  and  there 
met  with  Robert  Pollard,  to  whom  he  shewed  the  said  let- 
ter ;  the  said  Pollard  observed  that  he  did  not  know  by 
what  authority  the  said  Patterson  could  mention  eleven  cents 
per  acre  for  the  75,000  acre  tract  which  was  sold  through 
mistake  to  Robert'  Morris  of  Philadelphia,  in  December^ 
1794 ;  one  thousand  dollars  payable  at  sixty  days,  another 
thousand  dollars  in  nine^  days,  and  the  balance  at  distant 
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payments  ;  and  that  the  said  Patterson  had  msisted  on  the 
lak  of  his  own  land,  when  he,  the  said  Patterson^  could 
have  got  ten  cents  per  acre  in  Swann^s  notes,  which  were 
good ;  that  PoUard^  at  the  same  time  observed,  the  reascm 
why  the  sale  did  not  take  place  was,  that  the  said  Patterson 
reiiised  to  make  the  warranty  required ;  that  the  deponent 
iod  a  right  to  claim  at  ten  cents  per  acre  for  his  interest  in 
the  said  75,000  acres,  and  that,  by  the  said  Patterson^s  in- 
sisting on  the  sale  to  Morris,  the  said  Pollard  had  a  right 
to  oblige  Patterson  to  take  Morrises  notes  for  the  balance 
over  the  two  thousand  dollars  which  the  said  Pollard  had 
received  from  Morris  :  the  deponent  then  asked  the  said 
PoUard  what  difference  it  would  make  ;  he  replied  he  did 
not  know  ;  but  that  he  should  make  consideraUy  by  it,  as 
Morrises  notes  due  at  so  long  a  period  coidd  be  bought  very 
hw;  the  affairs  of  Morris  and  Nicholson  being  looked  upon 
by  many  persons  to  be  in  a  bad  way  ;  that  Pollard,  at  the 
sane  time,  expressed  considerable  resentment  agsdnst  Pat* 
UrsoUj  and  said  "  I  wish  you  may  work  him  well  -^  that 
die  deponent  asked  him  what  he  would  make  out  of  Patter^- 
wn,  to  which  he  replied  (to  the  best  of  the  deponent's  recol- 
lection) three  thousand  dollars ;  that,  in  an  after  con- 
versation  on  the  same  day,  the  deponent  asked  him  in  con* 
fdence,  whether  he  thought  it  would  not  be  well  for  him  to 
exchange  SrvanrCs  notes,  which  were  considered  of  equal 
value  to  any,  for  Morrises,  calculating  upon  getting  a  dif- 
ference between  diem  ;  whereupon.  Pollard  spoke  favour- 
ably of  Morris,  and  seemed  to  recommend  the  measure 
fiom  his  good  opinion  of  him,  observing,  at  the  same  time, 
that  he  had  done  considerable  business  with  him,  or  for 
htm ;  that  the  deponent's  idea  of  the  exchange  of  the  notes 
WIS,  Aat  he  was  to  get  two  or  three  for  one,  though  this 
was  not  commimicated  by  him  to  Pollard  ;  and  that  the  de- 
ponent had  formerly  been  interested  in  the  land,  about 
which  the  siut  was  depending,  but  was  no  longer ;  Patter* 
^  having  purchased  out  his  interest  and  fiilly  paid 
ite  for  it  i^  two  drafts  on  Pollard,  drawn  in  April  and 
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October,    yune^  1795,  for  350/.  and  60/.  and  by  the  pajTnent  of  90i  to 

x^^^r^,^    ^^  Surveybr  of  Patrick  County. 
Pollard  From  the  testimony  of  John  Preston^  of  Montgomery 

Puttenjon'i    Countj^  it  appeared  that  Patterson  applied  to  and  engaged 
"JJ,"'         him  to  locate  and  have  surveyed  the  lands  in  question,  and 

— """"^  informed  him  that  he  had  engaged  with  Pollard  to  furnish 
the  warrants,  or  a  part,  and  they  should  be  laid  on  a  sur- 
vey of  150,000  acres,  the  lines  of  which  had  been  designa- 
ted shortly  ^ter  the  first  contract,  and  shewn,  perhaps,  to 
said  Patterson  with  a  description  of  it,  and  another  survey 
of  4O,000  acres  which  stood  in  the  same  state ;  and  that,  at 
or  about  the  time  of  sending  or  delivering  the  said  warrants 
to  the  deponent,  the  said  Patterson  employed  him  to  locate 
and  have  surveyed  a  further  quantity  of  75,000  acres,  in  the 
name  of  Robert  Pollard.  The  deponent  being  asked  what 
he  knew  respecting  Pollard'* s  warrants  being  placed  on  lands 
of  inferior  quality,  answered,  "  as  to  this,  the  deponent 
*'  cannot  say  any  thing  material,  for  quality  was  not  sought 
**  for  in  these  surveys,  in  any  instance  ;  nor  did  it  appear  to 
•'  be  a  consideration  with  Mr.  Patterson ;  and  neither  the 
"survey  of  150,000  acres,  nor  the  one  of  75,000  acres^ 
**  was  said  or  supposed  to  be  land  jit  for  cultivation*^ 

The  decree  of  the  Court  of  Chancery  was,  **  the  Court 
**  being  of  opinion  that  the  defendant,  Robert  Pollard^  ought 
**  not  to  have  tendered  to  the  plaintiff  notes  of  Morris  and 
"  Nicholson^  which  that  defendant  procured  after  he  knew 
**  the  value  of  them  to  be  decreasing,  but  is  bound  in  equity 
**  to  pay  to  the  plaintiff  so  much  money  as  is  equal  to  'the 
**  value  of  those  notes  in  Richmond^  on  the  22dday  of  Sep^ 
**  tember^  1 796  ;''  that  the  said  value  be  ascertained  and  re- 
ported  to  the  Court  by  one  of  its  commissioners ;  from 
which  decretal  order.  Pollard  prayed  an  appeal,  which  was 
allowed  him  ;  and  the  suit  having  afterwards  abated  by  the 
death  of  Patterson^  the  appeal  was  revived  against  his  ad- 
ministrator. 

This  case  was  ably  and  elaborately  argued  by  Call,  Haz/y 
and  Williams^  for  the  appellant,  and  Wickhams^d  Randolph, 
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for  the  ^pellee,  chiefly  on  two  points  ;  1.  Whether  the  bifl  October, 
had  presented  a  proper  subject  for  the  jurisdiction  of  a  '^^^• 
Court  of  Equity  ;  and  2.  If  it  had  not,  whether,  under  ""p^iki^ 
Ac  act  of  1787,  c.  9.  s*  2.(a)  it  was  now  too  late  to  take  PattJi^on't 
advantage  of  the  defect ;  no  plea  in  abatement  to  the  juris-  ^^l^ni'^^t*'*- 
diction  of  the  Court  havmg  been  filed.  '^ 

1.  The  counsel  for  the  appellant  insisted  that,  on  the  face  Co  J^lroi'H', 
of  the  bia^  there  w^is  no  ground  for  the  interference  of  a  66.*  *'  ^"  '^* 
Court  of  Equity ;  no  fraud  being  charged  to  have  been 
committed  by  Pollard  in  obtaining  the  written  contract  of 
September  22d^  1796,  which,  therefore,  setded  all  disputes 
prior  to  its  date  ;  the  allegation  that  Pollard  induced  die 
ifcintifF  to  enter  into  the  contract,  by  assuring  him  of  his 
confidence  in  the  credit  of  Morris,  not  necessarily  implying 
any  daax^oi  fraud  or  concealment ,-  because  Pollard  xm^t 
have  thought  his  assurances  well  founded,  and  the  plaintiff, 
being  a  land  speculator,  and  having  a  son  residing  in  Phila^ 
delphiOf  had  the  same  means  of  information,  which  Pollard 
W,  concerning  the  value  of  Morrises  notes. 

The  proper  remedy  in  this  case,  (if  the  plaintiff  was  en« 
titled  to  any,)  was  by  action  pf  covenant  at  common  law  : 
fcrthis  was  not  a  bill  for  discovery  ;  no  discovery  concern^ 
ing  the  contract  being  wanted  from  the  defendant,  and  the 
plaintiff  being  as  fully  possessed  of  his  case  before  the  an- 
swer filed,  as  after  it ;  for  it  appears,  from  his  own  shewing, 
that  he  knew  his  land  had  been  sold  by  Pollard  to  Morris, 
and  was  sufficiendy  apprised  of  the  circumstances  previous 
to  the  agreement. 

If  this  should  be  alleged  to  be  a  bill  to  rescind  the  con^ 
tract,  the  case  stated  is  not  such  as  to  authorise  it :  but,  in 
feet,  the  plaintiff  sets  up  the  contract  of  September  22d, 
1796,  as  the  ground  of  his  action,  and  avails  himself  of  it^ 
at  the  same  time  that  he  seems  to  wish  to  rescind  it.  Neither 
can  it  be  supported  as  a  bill  for  specific  performance  ;  for, 
though  it  be  true  that  such  a  bill  will  lie  where  the  specific 
performance  is  such  as  a  Court  of  Equity  will  enforce  con- 
fcrmably  with  its  rules,  yet  this  is  where  the  recovery  of 
Vol.  ni.  K 
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tfie  specific  thing  itself  is  the  object  of  the  suit  j  not  Where 
it  is  brought,  as  in  this  case,  for  dama^es^  or  something 
else  in  lieu  of  it. 

The  fraction  of  the  bond,  due  from  Morris^  which  PoU 
/(Orr^  assigned  to  the  plaintiff,  was  not  a  sufficient  ground  for 
his  coming  into  equity  ;  because  it  does  not  appear  from  the 
evidence,  though  alleged  in  the  bill,  that  the  land  remained 
in  the  hands  of  Morris  ;  neither  had  his  claim  on  Morris 
any  thing  to  do  with  his  claim  on  Pollard ;  for  the  bond 
was  assigned  "  vAthout  recourse^^  and  there  can  be  no* 
question  that  bonds  may  be  sold  without  the  person  selling 
bemg  liable  for  the  ultimate  responsibility  of  the  obli^rs* 

On  none  of  these  grounds,  then,  was  the  bill  sufficient  to 
give  the  Court  jurisdiction  ;  neither  did  the  evidence  sup- 
ply its  defects,  by  making  out  a  proper  equitable  case. 

2.  As  to  the  effect  of  the  act  of  1787.  The  words  of  the 
act  are  very  broad  ;  and,  unless  their  construction  shoukf 
be  limited,  M'ould  confer  jurisdiction  upon  a  Court  of 
Equity  in  all  possible  cases ;  such  as  to  enforce  payment  of 
money  due  by  bond,  or  to  recover  damages  in  trespass. 
But  the  construction  of  the  act  should  be  limited,  accord- 
ing to  the  evident  intention  of  the  Legislature,  to  cases 
where  a  plea  in  abatement  is  necessary,  and  should  not  be 
extended  to  those  where  the  want  of  jurisdiction  is  apparent 
without  such  plea.  The  object  of  the  law  was  to  provide 
for  three  descriptions  of  cases  ;  1.  Where  the  bill  is  properly 
shaped  to  give  the  Court  jurisdiction,  but  the  plaintiff  omits 
to  produce  evidence  on  the  point,  and  the  defendant  docs 
not  e5:cept  to  the  jurisdiction  by  a  plea  in  abatement ;  2. 
Where  the  Court  is  one  of  limited  jurisdiction,  fa  Corpo- 
ration Court,  for  example,)  and,  the  subject  of  the  bill  be- 
ing, in  general^  proper  for  the  jurisdiction  of  a  Court  of 
Equity,  the  defendant  fails  to  plekd  the  particular  exception 
in  abatement ;  3.  Where  the  plaintiff  omits  to  allege  fiictS 
requisite  to  make  his  case  proper  for  a  Court  of  Equity, 
but  afterwards  proves  them,  and  the  defendant  fails  to  take 
advantage,  by  a  plea  in  abatement,  of  the  omission  in  die 
bill*    In  all  these  cases,  the  effect  of  the  law  is  that  if  the 
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^fbMFs  daim  be  sustained  in  other  respects,  die  objection 
for  the  want  oi  jurisdiction  is  not  to  be  taken  after  answer 
filed*  But  where  notlnng  of  the  kind  just  mentioned  eidsts 
in  die  case  ;  where,  upon  the  face  of  the  bill  it  appears  diat 
a  Court  of  Equity  had  no  jurisdiction,  and  that  a  demurrer 
properly  lay  ;  it  is  impossible  to  suppose  that  the  Legisla- 
ture intended  to  give  jurisdiction*  Such  a  construction 
would  be  unconstitutional ;  for,  where  the  case  is  obviously 
such  that  a  Court  of  Law  has  jurisdiction,  the  party  has  a 
right  to  a  trial  at  law  by  a  Jury*  The  expression  of  the 
act,  ^  that  the  Court  shall  not  A^hy  justice^'*  means  that 
Jund  of  justice  which  a  Court  of  Equity  is  competent  to  ad- 
^ministen 

A  plea  in  abatement  either  denies  the  fisicts  alleged  to  give 
jurisdiction,  or  brings  into  view  some  extrinsic  circum« 
stance  to  defeat  it  :  but  a  demurrer  b  for  a  defect  apparent 
on  the  £ace  of  the  bill ;  and,  even  after  a  demurrer  over^ 
ruledj  the  quesdon  of  jurisdiction  i^  stiU  open  for  discus* 
sion,  at  the  final  hearing  on  the  whole  evidence,  or  in  the 
.appellate  Court.(a)  In  this  case  the  bill  was  susceptible  of 
VL  demurrer;  and  it  is  a  universal  rule  of  pleading,  that 
die  defendant  need  never  pkad  that  the  plaindff  has  no  cause 
of  aaion,  when  it  ^pears  from  his  own  shewing.(^)  Sup- 
pose  the  defendant  does  not  appear,  when  the  bill  itself 
j^ves  no  jurisdiction ;  can  the  plaintiff  go  on  and  get  a  de- 
cree I  Here,  though  the  matter  of  fact  is  taken  as  confessed, 
yet,  surely,  no  decree  for  the  plaindff  can  be  entered :  for 
even  consent  of  pardes  cannot  give  the  Court  jurisdic- 
tiQn.(c) 

3*  It  was  contended  that  Pollard  had  a  right  to  tender 
Jtorrh^s  notes  at  the  time  he  did ;  because  no  time  for  the 
tender  was  limited  in  the  contract,  and  a  reasonable  time  to 
procure  such  notes  ought  to  have  been  allowed :  indeed,  he 
had  a  right  to  do  it,  at  any  time,  before  demand  and  refusal* 
It  may  be  said  that  the  note  which  he  offered  had  some  time 
to  run,  and  therefore,  was  not  such  as  Patterson  was  bound 
to  receive  :  but  the  contract  does  .not  say  that  the  notes  de- 
livered should  be  such  as  were  due^  but  any  notes  were  to 
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OoTOBER,  be  received  ;  [provided  the  difference  of  interest  should  be 

v,,4ii^  ^^-  tnade  up* 

'«i^"i  4.  li  die  plaintiff  be  entided  to  a  specific  reUef,  all  diat 

'  '  <  I  .;on'i  can  be  done  is  to  direct  PoUard  to  procure  and  deliver  him 

1  r.  such  a  note,  or  notes,  as  die  contract  describes. 


On  the  part  of  the  appellee^  it  Mras  said,  that  he  would 
have  appealed  if  Pollard  had  not ;  because  the  decree  had 
not  ^ven  him  the  full  relief  to  which  he  conceived  himself 
entitled.  Its  true  measure  was  the  value  of  the  bonds  re- 
ceived by  PoUard  irova  Morris^  and  traded  off  by  him  j 
which  bonds,  having  been  taken  for  the  appelletfs  land,  were 
in  equity,  his  property,  and  ought  not  to  have  been  applied 
by  Pollard  to  his  own  use.  It  was  urged  that  PoUard  was 
originally  a  trustee^  (having  sold  the  land  as  agent  for  Art/fr- 
9on^)  and  was  bound  in  conscience  to  pay  him  what  he  re- 
ceived for  it  ;  and  that  there  was  no  proof  that  the  land  had 
been  sold  by  mistake^  as  he  pretended  :  yet,  at  the  time  of 
the  contract  in  September^  1 796,  he  concealed  the  circum- 
stance that  he  had  actually  parted  with  the  bonds  taken  for 
it,  and  farther  imposed  on  Patterson^  by  assuring  him  there 
was  no  doubt  of  Morrises  credit  ;  thus  giving  his  note  for 
the  payment  of  1,350A  of  depreciated  notes,  for  so  much  of 
Patterson^ s  money  then  in  his  hands.  Here  was  both  sup* 
pressio  veriy  and  suggest  so  falsi ^  sufficient  to  endtle  the  ap- 
pellee to  have  the  contract  rescinded  on  the  ground  of  fraud 
and  imposition. 

If  the  bill  did  not  expressly  charge  frauds  it  alleged  diat 
PoUard  had  acted  against  conscience ;  and  the  doctrine  of 
Lord  Hardwkke  in  the  case  of  the  JEarl  of  Chesterjield  v. 
Jansen  is,  that,  where  the  circumstances  of  a  case  evolve 
fraud,  it  is  immaterial  how  it  is  charged  ;  and,  in  Mitfordj 
p.  41.  it  is  said  that  the  plaindff's  claim  may  be  charged  ia 
general  terms.  In  this  bill  there  is  a  general  prayer  for  re- 
lief ;  and  it  is  unimportant  what  the  prayer  is,  if  a  sufficient 
ground  for  equitable  jurisdicdon  be  made  out. 

The  bill,  moreover,  prayed  a  discovery  of  the  value  of 
the  military  lands,  purchased  with  400^  part  of  one  of  the 
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ixmds,  and  of  the  true  sum  which  Pollard  had  received  for 
Ae  other  bonds.  This,  of  itself,  presented  a  sufficient  case 
to  give  a  Court  of  Equity  jurisdiction  ;  so  that  a  demurrer 
to  the  bill  should  have  been  overruled. 

But,  even  if  the  Court  had  not  jurisdiction,  the  defend* 
ant  having  failed  to  plead  in  abatement,  or  to  demur  to  the 
Inll,  is  prevented  by  the  act  of  1787,  from  now  taking  e^- 
cqmon  for  the  want  of  jurisdiction.  This  act  (being  a* 
reme£cd  one)  ought  to  be  liberally  construed,  and  not  tetb- 
mcally  confined  to  pleas  in  abatement  only,  but  extended  to 
demurrers  also  ;  for  the  evil  is  the  same  of  permitting  the 
objection  to  die  juris^ction  to  be  made,  after  answer  filed 
and  no  demurrer  to  the  bill,  as,  after  answer  filed  and  riQ 
pka  in  abatement.  This  law  was  taken  from  die  acts  of 
1787,  p.  12.  and  the  preamble  ought  to  be  taken  into  view  ; 
which  shews  that  the  evils  it  contemplated  to  avoid,  were 
the  same  with  those  presented  by  the  case  now  before  the 
Court.  Is  it  not  a  most  intoleraUe  evil  that  the  defendant 
should  waive  his  demurrer  to  the  bill,  permit  the  plaintiff 
to  go  on  to  a  final  hearing,  and  then  turn  him  round  to  a 
Court  of  common  law  ? 
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In  rephf^  it  was  observed  that  the  contract  of  September 
22d,  1796,  shewed  that  Patterson  knew  the  land  had  been 
sold  to  Morris^  and  on  what  terms  ;  for  those  terms*  were 
expressly  recited  therein ;  that  by  acceding  to  that  contract, 
he  relinquished  all  claim  to  the  bonds  which  had  been  taken 
of  Morris  ;  having  agreed  to  take  600/.  in  money  and  Mor* 
nis  notes,  or  those  of  Morris  and  Nicholson^  in  Beu  of 
those  bonds  ;  that  he  had  sanctioned  the  contract  by  receiv- 
ing the  600/.  in  spede^  and  finally  refused  to  accept  the  note 
for  1,550/.  not  because  he  had  been  defrauded^  but  because 
Morrises  notes  had  depreciated;  that  the  contract  itself  de- 
dared  the  land  to  have  been  sold  by  mistake^  and  therefore, 
no  farther  evidence  was  necessary  ;  that  all  the  circumstances 
prior  to  die  contract,  were  closed  and  settled  by  it,  and 
Ac  plaintiff  had  no  right  to  found  a  claim  upon  them  ;  no 
fraud  in  obtaining  the  contract  being  either  alleged  or  proved. 


78  Supreme  Court  qf  Jppeak*    . 

October,        As  to  tbe  hardship  of  turning  the  plaintiiF  round  to  ^ 

^^^^^^1^-  Court  of  common  law,  after  a  final  bearing,  when  a  demur* 
PoiiArd       r^r  nu^  ha;(re  been  filed  in  the  first  instance ;— ithe  differ* 

Patterson'i  ence  between  a  demurrer  and  a  plea  in  abatement  is,  that 
tor.    ^'  the  former  objects  to  the  jurisdiction,  on  the  face  of  the  billy 

'"  admitting  the  truth  of  its  allegations  ;  the  latter,  either  de- 

nies them,  or  sets  forth  some  extrinsic  matter,  known,  per« 
liaps,  to  the  defendant  only,  to  shew  diat  the  Court  ou^vt 
lEkOt  to  take  cognisance  of  the  case.  The  former  is  proper 
where  the  plaintiiF,  from  his  oxvn  shewing^  does  not  make 
out  a  case  for  a  Court  of  Equity ;  the  latter  where  the 
defect  does  not  appear  in  the  biJl,  but  is  disclosed  by  the  al: 
legations  of  the  defendant.  Now,  where  g  plaindfF  makes 
a  case  not  proper  for  a  Court  of  Equity,  it  is  his  own  fault, 
and  he  ought  not  to  complain  if  the  exception  be  taken  at 
any  time  :  but,  where  the  objection  must  be  shewn  by  thf 
defendant^  (as  in  the  case  of  a  plea  in  abatement^)  if  he  feil$ 
Jto  shew  it  in  that  way,  it  is  not  right  to  permit  him  to  do 
80,  after  answer  filed* 

Tuesday^  November  8.     The  Judges  pronounced  their 
opinions* 

Judge  TucRER.    This  was  an  appeal  from  the  Richmond 
Chancery  Court. 

A  preliminary  question  submitted  to  the  Court  cm  the 
argument  of  this  cause,  depends  upon  the  construction  of  the 
fo)  Jiev.  act  of  Assembly ,(a)  which  declares,  "  that  after  answer 
64.i.*29.  '  ♦*  filed,  and  no  plea  in  abatement  to  the  jurisdiction  of  the 
**  Court,  no  exception  for  want  of  jurisdiction  shall  after- 
*'  M^ards  be  made;  nor  shall  the  High  Court  of  Chancery, 
♦'  or  any  other  Court,  ever  thereafter,  delay  or  refuse  jus- 
**  tice,  or  reverse  the  proceedings  for  xvant  of  jurisdiction^ 
*'  except  in  cases  of  controversy  respecting  lands  lying; 
**  without  the  jurisdiction  of  such  Court,  and  also  of  infants 
**  &nd  femes  covert.^'* 

The  remarks  of  Judge  Taylor^  in  the  cast's  of  Guerrant  v. 
r»)  t  /ifen.  6f  Fowler  and  Harrisy{b)  and  agam  in  the  case  of  Harris  vS 
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7homasy(a)  appear  to   me  to  be  founded  on  sound  reason,    October, 

1808 

ttd  are^  I  think,  well  supported  by  those  of  Judge  Pendk'     y^r>r^^^ 
ton,  m  Pry  or  v.  ,Adam8^(b)  and  in  TerreUv.   D^ck^(c)  as       Pollard 
weU  as  by  the  rules  of  practice  in  Chancery,  mentioned  in    patter^i 
MtforiTs  Pleadings,   112.  117.  171.  176,  irf.  181,  182.  I,   Admmistra. 
therefore,  am  disposed  to  adopt  the  Chancellor's  interprcta- 
tion,  that  the  clause  is  to  be  confined  to  those  cases  where  Mmf.  is. 

(b)   1  CiUl^ 

the  jurisdiction  of  a  Court  of  Equity  must  be  excepted  to,  391. 
by  a  pka  in  abatement,  and  not  by  demurrer.  ^^* 

The  pardes  in  this  suit,  having  had  some  considerable 
disputes,  on  Ae  22d  of  September,  1796,  entered  into  v 
compromise.  The  object  of  the  bill  seems  to  be  to  open 
the  old  controversy  again,  but  without  relinquishing  the  ad- 
Tantages  he  had  already  received  from  that  compromise  ; 
but  I  am  of  opinion,  this  Court  ought  not  to  permit  the  mat- 
ters, wWch  it  was  the  object  of  the  compromise  finally  tp 
adjust  and  setde,  to  be  again  opened.  Of  this  opmion  wsis 
Lord  Hardwicke,  in  the  case  of  Puller  v.  Ready, {d)  in  (</)  t  Mk. 
which  he  says,  "  There  is  nothing  more  mischievous  than 
**  for  this  Court  to  decree  a  forfeiture  after  an  agreement, 
"  in  which,  if  there  is  any  mistake,  it  is  the  mistake  of  all 
"  the  parties  to  the  articles,  and  no  one  is  more  under  an  ^ 

^  imposition  than  the  other.  This  Coint  is  so  for  from  as* 
"  seming  to  set  up  the  forfeiture  again,  that  they  would  ra- 
^  ther  rejoice  at  the  agreement,  because  it  has  absolutely 
**  Ucd  up  the  hands  of  the  Court  from  meddling  in  the  ques- 
•'tion:^  and  in  the  case  of  Hook  v.  Ros8,{e)  I  understood  {A\lkn.ti 
Ais  Court  to  be  unanimously  of  the  same  opinion.  The  com- 
pronuse  in  the  present  case,  upon  the  face  of  it,  sq>pears  to 
have  been  a  perfectly  fjur  one,  both  parties  bemg  fully  v^ 
prised  of  every  circumstance  relative  to  the  dispute  between 
them.  The  complainant  acquiesced  in  it,  received  600/.  on 
account  of  it,  and,  as  he  alleges  in  his  bill,  continued  in  a 
determination  to  receive  Morrises  notes  until  March,  1797* 
A/farrf  informed  him  by  letter  of  January  24,  1797,  that 
W  had  procured  one  for  the  amount  he  had  to  pay^  which 
fe  had  directed  to  be  forwarded  by  post,  fearing  the  coni^ 
t*fiinme^  SOD  na%h«  hav«  left  Philadelphia.    The  note  was 
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OcTo^BER,  tendered  and  refused  the  25th  of  March.  From  the  whole 
V^^^^ta^  complexion  of  tjie  transactions,  as  they  appear  in  the  record^ 
Pollard  Patterson  was  as  well  acquainted  wiA  the  character  and  ere- 
Atohl^!  dit  of  Robert  Morris^  and  his  notes,  or  at  least  had  the 
^o*"-  means  of  information  concerning  them,  as  fully  in  his  pow- 
er as  Mr.  Pollard.  They  were  notorious  objects  of  spe- 
culation, and  the  whole  complexion  of  the  original  transac- 
tion shews  it  to  have  been  a  job  of  the  same  description  ; 
for  the  surveyor,  in  answer  to  the  question  respecting  the 
relative  quality  of  the  two  tracts  of  75,000  acres  each,  an- 
swers, "  that  upon  that  subject,  he  can  say  nothing  mate- 
**  rial :  for  quality  was  not  sought  for  in  those  surveys,  in 
*^  ANY  INSTANCE ;  nor  did  it  appear  to  be  a  consideration  with 
"  Mr.  Patterson  ;  and  neither  the  survey  of  150,000  acres, 
"nor  that  of  75,000  acres,  was  said  or  supposed  to  be 
"  land  Jit  for  cultivation."  Suppose  there  had  been  no 
compromise,  would  this  Court,  as  a  Court  of  EQUITY, 
interfere  to  setde  a  controversy  between  parties  engaged  in 
such  a  business  ?  I  should  suppose  it  would  say  to  them, 
setde  your  disputes,  as  you  can,  between  yourselves ;  this 
Court  will  not  interfere  in  the  division  of  your  spoils.  On 
these  grounds,  I  think,  we  ought  not  to  go  back  beyond  the 
compromise ;  and  there  is  no  circumstance  whatsoever, 
either  in  the  answers,  depositions,  or  exhibits,  which  ap- 
pears to  me  to  warrant  the  idea,  that  there  was  any  fraud  or 
concealment  on  the  part  of  Mr.  Pollard^  or  any  surprise  on 
Patterson. 

The  deposition  of  Lauchlan  McLean  may,  perhaps,  be 
considered  as  proving  some  duplicity  on  the  part  of  Mr. 
Pollard.  There  is  no  date  fixed  to  the  conversation  be- 
tween him  and  the  witness.  If  it  were  before  the  compro- 
mise of  September  22d,  it  must  have  had  relation  to  the 
matters  which  that  compromise  put  an  end  to.  The  wit- 
ness who  was,  perhaps,  then  interested  with  Patterson^ 
ought,  if  he  thought  that  conversation  of  importance,  to 
have  communicated  it  to  Patterson :  whether  he  did  or  did 
not,  does  not  appear.  Po/far^*  observation  respecting  the  low^ 
price  at  whidi  MortU^  notes  could  be  got,  does  not  ap» 
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pear  to  have  shaken  Mr.  M^Leafi^s  opinion  of  them,  for 
he  asks  PoUarcTs  opinion  as  to  exchanging  the  notes 
•f  Stuamiy  which  he  seems  to  have  had  by  him,  for 
Morrh^s. ,  It  was  in  answer  to  tliat  inquiry  that  Pollard 
expi^essed  his  good  opinion  of  Morris^  (in  which  he  proba- 
Wy  was  not  singular,)  and  recommended  the  exchange  to 
McLean*  No  time  was  limited  within  which  P^ilard  was 
to  procure  Morrin^s  notes  for  the  balance  of  4,500  dollars. 
He  writes  Patterson  that  he  had  purchased  them,  just  four 
months  after  the  date  of  the  compromise ;  and  Patterson 
never  annoimces  his  determination  not  to  accept  them,  till 
March  25th,  (two  months  after,)  when  actually  presented  to 
him.  The  depreciation  to  6^.  Sd.  in  the  pound,  in  Septem* 
her  J  was  probably  not  unknown  to  Patterson^  for  he  was  in 
Richmond^  the  theatre  on  which  they  were  constantly  exhi- 
bited to  the  vidw  of  all  the  world.  It  was  a  reasonable  sup- 
position that  a  paper,  already  so  depreciated,  would  soon 
fen  much  lower ;  and,  where  any  man  makes  a  contract  un- 
der such  circumstances,  he  must  abide  by  the  event,  be  that 
what  it  may.  It  ought  not  to  pass  unnoticed,  that  Mr. 
Pollard^  in  his  amended  answer,  states,  that  after  the  sale 
of  the  75,000  acres,  belonging  to  the  plaintiff,  as  stated  in 
his  original  answer,  it  was  agreed  to  substitute  in  the  place 
Aereof  other  75,000  acres,  the  property  of  Pollard^  which 
agreement  was  dissolved  by  mutual  consent^  and  that  of  Sep* 
tember  22d,  formed  in  its  stead  ;  that  he  has  repeatedly  of- 
fered to  reinstate  that  agreement,  and  is  now  willing  to  con- 
vey to  the  plaintiff  the  said  last  mentioned  tract  of  75,000 
acres,  on  his  returning  the  money  paid  him  by  the  defend* 
ant.  This  ofier,  in  my  opinion,  was  such  a  submission  to 
die  jurisdiction  of  the  Court,  upon  this  case,  as  the  defend- 
ant could  not  afterwards  retract ;  and  put  it  into  the  power 
of  the  Court  to  make  such  a  decree,  as  a  Court  of  Equitj'^ 
might  well  make,  upon  such  a  bill  and  answer  ;  but  which, 
in  my  judgment,  it  could  no  otherwise  have  made,  without 
this  concession,  than  by  disrrfisoingtiie  plaintiff's  bill.  For, 
as  was  well  observed  at  the  bar,  if  the  object  of  the  bill  wa^ 
Toi-.  m.  L 
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not  to  have  the  contract  of  September  22d  rescinded^  it  inust 
be  to  compel  a  specific  performance  of  that  which  had  a/* 
ready  been  specifically  performed,  as  far  as  depended  upon 
the  defendant ;  (of  course  the  bill  would  not  hold  on  that 
ground  ;)  or  to  obtain  damages  for  the  non-performance  of 
it  as  soon  as  the  plaintiff  had  a  right  to  expect ;  which  it  is 
the  peculiar  province  of  a  Court  of  Law  to  afford,  and 
which  it  is  incompetent  to  a  Court  of  Equity  to  assess. 

The  only  decree  then  which  it  was  competent  for  a  Court 
of  Equity  to  make,  was,  to  direct  the  dehvery  of  the  note 
tendered  to  the  plaintiff,  (it  being  in  possession  of  the 
Court,)  and  thereupon  to  dismiss  his  bill  with  costs.  But 
when  Mr.  Pollard  had  sitibmitted  to  convey  to  tlie  plaintiff 
the  75,000  acres  mentioned  in  his  last  answer,  the  Court, 
I  conceive,  ought  to  have  adapted  its  decree  to  that  offer, 
giving  to  the  plaintiff  the  altemaiive  of  accepting  it  within 
a  limited  time ;  in  which  case,  each  party  oughc  to  have 
borne  his  own  costs ;  or,  if  that  part  of  the  al amative  were 
rejected,  or,  being  accepted,  should  not  be  complied  with, 
on  the  part  of  the  plaintiff  by  the  repa)  ment  of  the  mo* 
ney,  then  the  second  branch  of  the  alieraative,  the  accept* 
ance  of  the  note  deposited  in  Court,  might  also  have  been 
permitted  within  a  limited  time  ;  and,  it  that  were  rejected, 
then  the  bill  should  have  stood  dismissed  with  costs  ;  and 
such,  I  conceive,  is  the  decree  which  this  Court  ought  now 
to  make ;  leaving  to  the  plaintiff,  if  so  advised,  to  pursue 
his  remedy  at  law,  for  any  damages  to  which  he  may  sup- 
pose  himself  entided  by  the  defendant's  delay  in  making  the 
payment  stipulated  between  them  to  be  made  in  Morrises 
notes,  in  case  he  shall  reject  the  alternative  thus  offered ; 
or  in  case  Mr.  FoUard  shall  have  parted  with  the  75,000 
acres  of  land,  (which  he  offered  in  4ieu  of  the  other,)  and 
shall  thereby  have  disabled  himself  now  to  convey  the  same. 
For,  as  that  offer  was  neither  accepted  by  the  plaiuuff,  nor 
made  the  foundation  of  the  Chancellor's  decree,  I  conceive 
Mr.  Pollard  was  at  perfect  liberty  to  dispose  of  the  lands  as 
he  might  think  proper* 
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Judge   Roane.     The  question  made  in  this  case,  upon    October, 
die  construction  of  the  act  of  1787,  is  very  important,  has     v^,^^!-^ 
often  occurred  in  this  Court,  and  ought  now  to  be  settled,        V^  iihrd 
although,  perhaps,  the   case    could  well  go  ofl[  without  it.     Pauel-son't 
This  question,  as  it  is  contended  to  arise  out  of  the  circum-    ^*""'"*^"'- 
stances  in  this  cause,  is,  whether  the  omission  to  plead  to 
the  jurisdiction  of  the  Court,  gives  a  power  to  a  Court  of 
Eqtut>'  to  decree  in  favour  of  a  plaintiff  upon  a  case  ap- 
pearing upon  the  face  of  the  bill  to  be  merely  a  /^^a/ ques- 
tion. 

There  is  no  doubt  but  that  the  act  concerning  the  Court  of 

Oumcery^  in  w^hich  this  provision  is  found,  contemplated, 

•nly^  cases  in  equity.     It  is  clear  also  that,  whatever  shades 

of  diflference  may  be  found  to  exist  in  different  adjudged 

cases  on  this  subject,  the  partition  line  between  the  two  ju- 

risdicUons  is  as  firmly  established  by  the  successive  decisions 

of  Courts  of  Equity,  as  any  point  whatsoever.     It  is  as 

well  established  that  a  Court  of  Chancery  ought  not  to  hold 

cognisance  of  a  case  which  has  no  ingredient  of  equity  in 

it,  as   in  a  case  where  the  value  of  the  thing  in  controversy 

is  below  the  standard  established  by  the  act  relating  to  the 

subject.     The  established  positions,  on  each  subject,  should 

be  alike  respected  by  Courts,  in  forming   a   construction ; 

and  neither  should  be  considered  as  repealed,  but  by  express 

words^  or   a  clear  and  necessary  implication.     Where  the 

consequence  is  to  be,  the  prostration  of  the  line  of  partition 

between  the  two  jurisdictions,  and  the  letting  in  all  cases 

to  ^hi^  Jorum  of  the  Court  of  Equitj^,  those  words,  or  that 

implication,  should  be  extremely  strong  and  clear. 

Bearing  these  considerations  in  mind,  let  us  consider  the 
question  before  us.  The  words  of  the  section  are  :  "  After 
"  answer  filed,  and  no  plea  in  abatement  to  the  jurisdiction 
**  of  the  Court,  no  exception  for  want  of  jurisdiction  shall 
**  ever  afterwards  be  made,  nor  shall  the  High  Court  of 
^  Chancery,  or  any  other  Court,  ever  thereafter  delay  or 
**  refuse  justice,  or  reverse  the' proceedings  for  want  of  ju- 
^  risdiction,  except  in  case  of  controversy  respecting  lands 
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October,    "  lying  without  the  jurisdirtion  of  such  Court,  and  also  of 

^^r-r^^^^    ^  infants  and^^m^r*  coveriJ*^(a)     The  question  is,  whether 

Pollard      the  omission  to  plead  in  abatement  to  the  jurisdiction  of  the 

PatttTson's    Court,  will  extend  to  a  case  plainly  appearing,  upon  the  face 

Adminisira-   ^j-  ^^   ^^/Z,  to  be  proper  for  the  cognisance  of  a  Court  qf 

— " Law  only^  and  not  of  any  Court  of  Equity.     In  such  case, 

Code^  p.  66. 8.  the  ground  of  defence  being  apparent  on  the  face  of  the  bill 
itself,  the  proper  mode  of  defence  is  by  demurrer^  and  not 

(*)  Mitford,    by  plea.(b) 

^'    '    ,  And  again,  we  are  told,  more  particularly,  that  where  it 

appears  by  the  bill  that  the  subject  of  the  suit  is  not  within 
the  jurisdiction  of  a  Court  of  Equity,  the  proper  mode  of 

{c)  Ibid,  102.  delence  is  by  demurrer. {c)  On  the  other  hand,  when  die 
objection  to  the  bill  is  not  apparent  on  its  face,  the  defendant, 
if  he  means  to  take  advantage  of  it,  ought  to  shew  it  by  plea 
or  answer.  It  is  true  that  this  writer,  in  stating  the  grounds 
of  defence  by  plea,  admits,  inter  alia^  that  a  plea  is  proper, 
where  "  the  subject  of  the  suit  is  not  within  the  jurisdiction 

{d)  Ibid.  178.  "  of  A  Court  of  Equity  ;"(^)  ^^^  I  presume  that,  in  such  case, 
that  fact  is  to  be  made  out  aliunde^  and  not  from  the  face  of 
the  bill  itself ;  and  a  plea  of  this  kind  is  also  considered  as 

(<?)  Ibid.  179.  a  plea  in  bar.,  and  not  merely  in  abatement.(e)  The  ques- 
tion then  is,  whether  the  Legislature,  in  this  section,  con- 
templated any  other  case  than  those  in  which  a  plea  in  abate* 
ment^  (or  at  least  ^pka^)  was  proper  ?  Of  which  description 
of  cases  there  are  several^  as,  where  the  case  is  proper  for  A 
Court  of  Equity,  but  not  this  particular  Court ;  or  where 
^ere  is  no  objection  to  the  case  made  by  the  bill,  but  yet 
the  suit  oug^t  to  be  abated  or  barred  by  reason  of  some  cir- 
cumstance attending  the  situation  of  the  plaintiff  or  defend- 
ant, or  the  like.  Could  the  Legislature,  when  they  used 
this  particular  expression,  (^plea  in  abatement  to  the  jurisdic- 
tion of  the  Court,)  h^ve  contemplated  a  case  to  which  a  de* 
murrer  (or,  at  most,  a  ^/fa  m  ^ar)  was  the  only  proper  de- 
fence? The  other  class  of  cases  just  alluded  to,  will  satisfy 
the  expressions  of  the  act ;  and  this  construction  is  also 
supported  by  the  exceptions  in  the  clause,  in  relaUon  toland3 
Ijing  without  the  Jurisdiction  of  the  Court,  and  infants  and 
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fmtM  covert  :  these  exception  fall  entirely  within  that  dass^ 
in  which  pie(M9  are  proper  ;  and  the  exception  in  this  case 
proves  the  rule« 

But  it  is  said  that  the  general  words  in  the  latter  part  of 
the  clause,  are  so  strong  as  to  comprehend  every  thing.     I 
answer,  in  the  first  place,  that  it  is  a  soiind  rule  of  construc- 
tion, that  general  words  in  a  statute  are  to  be  expounded,  by 
rderence  to  the  actual  case  in  the  contemplation  of  the  Le* 
gldature,   as   evidenced  by  their  words,  which  here  was  a 
ground  of  defence  to  which  a  plea  in  abatementy  (or  at  least 
m  bar^  and  not  a  demurrer,  was  properiy  applicable  ;  2d. 
That  the  legislature  is  to  be  presumed  conusant  of  the  just 
rales  and  doctrines  of  pleading,  and  to  know  the  extent  and 
in^xHt  of  any  technical  terms  used  by  them ;  and,  3d.  That 
neidier  are  the  words  of  the  act,  perhaps,  more  strong,  nor 
die  reasons  in  favour  of  a  qualified  construction  less  opera- 
tive, than  in  odier  analogous  cases  in  the  law,  where  a  re- 
stricted construction  has  been  adopted.     For  example,  in 
the  act  oi  jeofails y  it  is  said  that  no  judgment  after  verdict 
shall  be  arrested,  ^^  for  omitting  the  averment  of  any  matter 
"  without  proving  which,  the  Jury  ought  not  to  have  given 
^  such  a  verdict."     Now  it  is  clear,  that,  in  assumpsit^  the 
Jmy  ought  not  to  find  for  the  (daintifT,  unless  a  promise  be 
proved  ;  and  yet  this  clause  has  been  construed  not  to  ex- 
tend to  cases  in  which  a  promise  is  not  laid  in  the  declara- 
don.     If  it  be  proper  diat  the  declaration  of  a  plaintiff  at 
law  should  (notwithstanding  the  unqualified  terms  of  the 
act  of  jeofails)  state,  in  legal  form,  the  ground  of  contro- 
versy, it    is  certainly  equally  necessary,  that  the  case  exhi- 
bited to  a  Court  of  Equity  should  be  of  a  character   to 
confer  jurisdiction  upon  thsu  Court. 

There  is  a  strong  analogy,  then,  between  these  two 
cases ;  and  as,  in  a  case  at  law,  the  Court  will  not  give 
judgment,  (notwithstanding  the  objection  has  not  been 
taken,")  upon  a  declaration  radically  de&cdve,  as  exhibiting 
BO  cause  of  acdon ;  so  although  a  demurrer  (for  a  plea  in 
this  case  would  be  improper)  has  not  been  opposed  to  a  bill 
containing  on  its  face  no  case  for  a  Court  of  Equity,  but, 
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^cTo^BER,    on  the  contrary,  the  defendant  answers  thereto ;  yet  the 

v^r^.-^     Court  will  not  grant  relief  upon  hearing  the  cau8e.(a)  The 

^^f,        necessity  of  having  all  averments  essential  to  shew  a  cause 

AdniSro-    ^^  action,  m  a  declaration  at  law,  and  that  the  case  submit- 

^"^'         ted  to  a  Court  of  Equity  should  be  of  a  character  adapted 

(.a)JhUtf.  100.  to.tliat  jurisdiction,  are  land-marks  which  we  oug^t  not  to 

lose  sig^t  of,  in  forming  a  construction  upon  the  acts  in 

question. 

I  am  therefore  warranted  in  saying,  that  the  act  before 
cited,  does  not  authorise  a  Court  of  Equity  to  decree  in  a 
case,  as  made  by  the  bill,  of  a  purely  legal  nature. 

As  to  the  particidar  bill  before  us,  it  is,  on  its  face,  fully 
adequate  ;  and,  if  it  were  supported  by  the  testimony,  or 
if  die  facts  set  out  in  it  were  admitted  by  a  demurrer,  I 
should  see  no  objection  to  sustaining  it.  It  charges. fraud 
and  concealment,  which,  if  made  out  by  proof,  or  admit- 
ted,  would  be  competent  to  give  a  jurisdiction ;  but  there  is^ 
no  demurrer  in  the  case,  and  the  proofs  fall  short  of  the 
chaiges  contained  in  the  bill. 

The  agreement  of  September^  1796,  closed  the  previous 
subject  of  controversy :  the  appellant  was  not  bound  to  state 
to  the  appellee  what  he  had  done  with  Morrises  bonds;  and 
the  appellee  does  not  state  that  he  made  any  inquiries  on  the 
subject,  but,  on  the  contrary,  agreed  to  take  Morrises  notee 
for  the  amount  of  the  sale.  It  is  not  shewn  that  these  notes 
were  to  be  payable  on  demand^  and  the  contrary  is  rather  in- 
ferrable, from  the  agreement  to  "  allow  interest'*  thereupon^ 
from  the  time  those  given  by  Morns  to  Pollard  became 
due. 

Pollard^  therefore,  complied  with  his  agreement,  by  ten- 
dering the  notes  mentioned  in  the  proceedings  ;  but  having, 
by  his  answer,  made  an  offer  to  convey  the  other  75,000 
acres  of  land,  it  should  be  optional  with  the  appellee  to  ac- 
cept die  one  or  the  other,  in  case  the  land  has  not  ]been  sold 
since  the  offer  was  made,  which  was  not  then  accepted. 

I  am,  therefore,  of  opinion,  that  the  decree  be  reversed^ 
and  another  rendered  conformable  to  the  above  mentioned 
ideasi 
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Judge  Fleming  concurred,  and  said  that,  on  the  point  of    October, 


jurisdiction,  he  wished  it  to  be  understood  that  the  Judges 
-were  unanimous  in  their  opinions  that,  whenever  it  appears 
from  the  face  of  the  bill,  that  the  matter  was  not  proper  for 
the  jurisdiction  of  a  Court  of  Equity,  the  bill  should  be  dis- 
missed, notwithstanding  the  defendant  did  not  plead  in 
abatement. 

The  opinion  of  the  Court  was  entered,  that  the  decree 
of  the  Chancellor  was  erroneous  in  this,  **  that  the  defend- 
^  ant,  Robert  PoUard^  was  thereby  bound  to  pay  to  the 
**  plaintiff  so  much  money  as  is  equal  to  the  value  of  the 
**  notes  of  Robert  Morris^  or  of  Morris  and  Nicholson^  ia 
**  Richmond^  on  the  22d  day  of  September^  in  the  year 
**  1 796,  which  vahie  one  of  the  Commissioners  was  direct- 
**  ed  to  ascertain  and  report."  The  decree  was  therefore 
FevcTscd ;  "  and  this  Court  proceeding  to  pronounce  such 
•*  decree  as  the  said  Court  of  Chancery  ought  to  have  pro- 
**  nounced :  it  was  further  decreed  and  ordered  that,  as  the 
•*  said  defendant,  in  his  answer  of  the  11th  day  of  Jarmary^ 
"  1799,  bad  stated,  *  that  he  had  repeatedly  offered  to  rc- 
•*  instate  the  former  agreement  between  the  parties,  and  was 
**  then  V  illing  to  convey  to  the  plaintiff  the  last  mentioned 
"  tract  of  75,000  acres  of  land,  on  his  returning  the  money 
**  paid   him  by  the  defendant ;'  the  representatives  of  the 

*  said  plaintiff  (who  is  now  dead)  shall  ha\  e  their  option 

*  either  to  accept  the  note  dated  at  Fhil>idelphia^  the  5th  day 
**  of  Atarchy  1 793,  drawn  by  Robert  Morri^^  in  favour  of 
**  yohn  Nicfiokwi^  and  indorsed  by  the  said  Johyi  Nicholson^ 
•*  payable  three  years  after  date,  for  four  thousand  five  hun- 
**  dred  dollars,  and  tendered  to  the  said  plaintiff,  on  the  25th 
**  day  of  March^  1797,  by  John  Staples^  agent  for  the 
^  fl^d  defendant,  in  full  discharge  and  satisfaction  of  the 
**  said  contract  of  the  22d  day  of  September^  1796,  or  to 
<^  refund  to  the  said  defendant,  or  to  his  assigns,  the  money 
•*  received  of  him,  in  consequence  of  the  said  last  mention- 
^  ed  agreement,  with  legal  interest  thereon  from  th€  re^ 
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^^  spective  dates  of  the  receipts  thereof,  unul  the  same  shall 
^^  be  repaid  ;  on  the  repayment  of  which,  that  the  said  de« 
^^  fendant  do  convey  to  the  representatives  of  the  said  pkdn* 
"tiff,  David  Patterson^  deceased,  the  last  mentioned  75,000 
^^  acres  of  land,  with  a  general  warranty ;  unless  the  said 
"  defendant  shall  have  parted  with  those  lands  in  conse- 
"  quence  of  the  non-acceptance  of  that  offer  :  and  that  the 
**  representatives  of  the  said  David  Patterson  do,  on  or  be- 
"  fore  a  certain  day  to  be  appointed  by  the  Court  of  Chan- 
"  cer^'  aforesaid,  make  their  election  which  of  the  before 
"  mentioned  alternatives-  they  will  abide  by  and  perform  ; 
^^  and,  if  the  said  representatives  shall  not,  on  or  before  the 
"  day  so  to  be  appointed  by  the  said  Court  of  Chancery, 
"  make  such  election,  and  pay  or  tender  unto  the  said  i?o- 
"  bert  PoUardj  or  to  his  assigns,  the  money  by  him  so  paid 
"  to,  or  advanced  for  the  said  David  Patterson^  with  inte- 
"  rest  as  aforesaid,  then  the  said  bill  to  be  dismissed  with 
"  costs.^'  And  the  cause  was  remanded  to  the  said  Court  of 
Chancery,  for  further  proceedings  to  be  had  thereon  agree- 
able to  the  principles  of  this  decree* 
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AN  appeal,  taken  by  one  of  the  defendants  from  a  de-  An  ex  parte 
se  of  the  Superior  Court  of  Chancery  for  the  Richmond  tftl^^i^l' 
District,  pronounced  by  the  late  Judge  of  that  Court.  P."'*'' .  *°  ^^'^ 

The  appellees  filed  their  bill  in  March^  1792,  against  the  solution,  pnr- 
appellant  and  others,  executors  of  Fielding  Lewis^  deccas-  ac*t '  of  Paiiil! 
cd,  stating,  that  dieir  testator,  Anthony  Bacon,  of  London,  T^^'i^^T] 
departed  this  life  some  time  in  the  year  1786,  having  pre-  "l^JJ'Te^ 
viously  by  his  will,  dated  die  14di  of  June,  1785,  devised  "^ebu  in°hU 
a  debt  of  2,d58A  6*.  Sd.  sterling,  due  him,  by  account  *|  "»nje«ty.*» 
thereto  annexed,  from  the  said  Fielding  Lewis,  of  Frede*  '•'f>  ^  *>f«^V- 
ricksburg,  in  Virginia,  on  the  31st  of  December,  1773,  to-  b^'^^'admhre'd 
gcther  with  sundry  odier  debts,  to  the  appeUee,  WiUiam  Ba^  ""^^Tv^Ty^Z 
can  ;  one  fourth  part  whereof  was  payiable  to  the  dau^ters  ^n*J^*^"^^ 
of  the  testator^s  brother,  Thomas  Bacon^  of  Maryland,  j^j^^^ 
That  FieUBng  Lewis  died  some  time  in  the  year  1782,  and,  ^*^'*^n^  *»  •« 

^        ^   account      to 
charge      ba- 
bnees  of  other  aocoants  a#  rendered  mid  agreed^  without  ptwlucing  the  account*  8o  alleged 
to  have  been  agreed,  (if  in  existence,)  and  pro\ing  them  as  alle^d,  unless  there  be  pi-oof  of 
the  defendant's  aeknowledgiueut  of  tlie  jusUce  of  such  accounts,  or  of  hU  promiitc  of  pay. 


A  ereditflr  kept  an  account  eurrent  with  his  debtor ;  and  also  an  interest  account,  in  which 
he  charged  interest  on  the  several  items  of  debit  to  a  particular  period,  and  gaxe  creiUt  bv 
interest  on  the  several  payments  to  the  same  period,  and  cliargcd  in  the  account  current  \he 
lalanee  appeanng  in  the  itUereat  accoft?U.  A  balance  being  then  struck,  and  a  new  acc<nmt 
a|!enedy  m  which  interest  was  charged  on  thnt  balance,  thus  consisting  of  principal  and  iu- 
tereat ;  it  was  held  to  be  compoum/ interest,  and  not  allowable. 

If  the  defendant  in  equitj-  plead  the  statute  of  limitations,  and  the  complainant  come  with- 
ia  any  of  the  excepdons  in  tl»e  act,  he  will  not  be  entitled  to  the  benefit  thereof,  unless  he 
set  it  forth  by  a  replication. 

A  teatator  devised  -  large  real  and  personal  estate  to  his  wife  and  children  ;  clianrcd  the 
portion  of  one  of  his  sons  with  the  payment  of  l,5()0/.  stcriiaff  towartls  his  dehlb ;  directed 
aandry  tracts  of  land  to  be  sold,  and  the  monies  aiising  therefpom,  as  well  as  fr<>m  loan  of- 
fice certificates,  or  otherwise,  (after pai^neiU  of  hisjutt  debts,)  to  be  equalh  tliviutti  among 
hia  six  sons.  On  a  bill  brouglit  by  one  ot  the  creditors  of  the  testator,  tlic  Ktatute  of  liiuita- 
tktna  being  pleaded,  and  the  complainant  not  hating  shewn  that  he  came  within  a-iv  of  the 
exceptions  of  the  act ;  it  was  held  that  the  statute  ought  not  to  operate  to  prevent  r  rec()\niy 
of  ao  much  of  the  Bpecificfund  as  remained  undisposed  of,  but  that  it  would  be  a  h-.w  in  a  re- 
eovcty  oat  of  the  general fimd, 
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by  his  will  and  codicil  thereto  annexed,  devised  that  sundiy 
tracts  of  land  should  be  sold  by  his  executors  for  the  pay- 
-  ment  of  his  'debts,  and  moreover  charged  the  real  estate  de- 
vised to  his  son  jfohn^  (the  now  appellant,)  with  the  pay- 
naent  of  1,500/.  sterling,  to  be  applied  to  the  discharge  of 
his  debts  ;  besides  which,  he  left  a  large  estate,  consisting 
of  lands,  slaves,  and  personal  estate,  which  came  to  the 
hands  of  his  executors.  That  they  cannot  state  particular- 
ly how  diose  various  funds  have  been  disposed  of,  nor  what 
sales  have  b^cn  made ;  but  charge  that  the  funds  were  vety 
ample  ;  that  the  executors  had  been  grossly  negligent  in  ef-* 
fecting  sales  ;  pray  a  full  discovery  and  account,  also  an  ac- 
count of  administration  and  payment  of  their  debt,  and  for 
general  relief. 

The  answer  of  John  Lewis^  styling  himself  the  only 
acting  executor,  was  filed  in  March^  1793.  He  states, 
*^  that  the  executors  of  Fielding  Lewis  <Kd  not  know  that 
*^  any  sum  of  money  was  ^ue  to  the  said  Anthony  Bacon^ 
^^  deceased,  from  their  said  testator  ;'^  admits  that  Fielding 
Lewis  departed  this  Jife,  after  havbg  naade  his  last  will  and 
tt^stan^nt,  possessed  of  a  considerable  real  and  personal 
estate,  consisting  of  2,300  acres  of  land  in  the  Coimty  of 
Frederick  f  about  1,250  acres  in  the  County  of  Spotsylvania^ 
wherein  the  said  F.  Lewis  resided  j  10,000  acres  in  the 
Cpimty  of  Jefferson  and  State  of  Kentucky ;  one  share  in 
the  Dismal  Swamp  Company,  and  one  moiety  of  a  tract  of 
land,  supposed  to  contain  300  acres,  in  the  State  of  North 
Caroliruzj  with  sundry  other  tracts  of  land  and  lots  of  groimd 
in  the  toyrn  of  Fredericksburg^  particularly  enumerated  ; 
that  the  executors  had  sold  their  interest  in  the  JDismal 
Swamp  Company,  and  in  the  North  Carolina  lands  for 
1,350/,  which,  with  the  1,500/.  sterling  cWged  on  the  estate 
devised  to  the  defendant  jfohn  Lewisy  had  been  applied  to 
the  pa^-ment  of  the  testator's  debts  due  in  Virginia;  that 
the  other  lands  remained  unsold,  as  their  supposed  value 
could  not  be  procured  ;  and  that  the  testator  died  possessed 
of  91  negroes,  and  personsil  estate  to  t^ic  amount  of  , 
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which  were  distributed  agreeably  to  the  tcstetdr's  wilh     Td   OctosER, 
which  answer  Ac  complainants  replied  generall/*  ^       sJ^^X^ 

Afterwards,  at  the  September  term,  1793,  leave  was  given,  Lewis'u  Exc* 
by  the  Court,  to  yohn  Lewis  to  amend  his  answer.     His        ^\  ^ 
amended  answer  stated,  that  since  filing  his  former  answer    ^*^J^.*^' 
he   had  discovered  in  an  old  pocket4x>ok  of  his  testator^s^  '   " 

and  in  his  hand-*writing,  a  memorandum  written  with  a  pen- 
cil, thus :  **  Paid  Mn  Mercer^  for  Anthony  Bacon^  483i 
**0*.  7d.     Apr  lily  i77&:^ 

The  deposition  of  Charles  Simms  was  taken,  which  prov« 
ed,  that  about  the  year  1759,  (it  should  be  1789,)  the  claim 
of  Anthony  BacorCs  representatives  against  Fielding  Lewises 
estate,  was  put  into  his  hands  for  collection  j  soon  after 
which  he  called  on  John  Lewis^  the  executor,  and  inform^ 
cd  him  of  the  circumstance  j  that  in  the  course  of  conver- 
sadon  on  the  subject,  John  Lewis  acknowledged,  that  there 
appeared,  from  his  father's  books,  to  be  a  considerable  debt 
due  from  his  £idier's  estate  to  Anthony  Baeon^  and  pro- 
mised to  call  on  the  deponent  in  a  day  or  two  in  order  to  as^ 
certain  the  balance,  but  failed  to  do  so*  This  deposition  was 
taken  on  the  17th  of  Februaryy  1794  }  and  at  rules  held,  in 
the  Clerk's  office,  during  the  same  month,  the  cause  was  set 
for  hi^aring,  on  the  motion  of  the  plaintiffs  by  their  counsel* 

In  April y  1794,  John  Lewis  filed  a  plea  of  the  statute  of 
Kmitadons  ;  but  it  does  not  appear  to  have  been  done  with 
leave  of  the  Court. 

At  the  April  Xitrmy  179i»,  the  bill  was  taken  for  confessed 
against  George  Lewisy  one  of  the  executors,  as  to  whom  the 
con&plainants  had  regularly  proceeded  j  and  the  Court  re- 
serving to  John  Lewis  the  benefit  of  his  plea,  at  the  final 
hearing,  directed  that  he  should  make  up  an  account  of  his 
administration,  before  commissioners  then  appointed^  who 
were  also  to  state  an  account  between  the  estates  of  Fielding 
Lnvis  and  Anthony  Bacon  ;  and  the  Court  further  ordered, 
that  John  Lewis  should  produce  to  the  commissi6ners  "  all 
"  the  books  in  his  possession,  of  his  testator,  relative  to  the 
'*  transactions  between  him  and  the  testator  of  the  plaintiflFF*'^ 
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October,    On  the  6th  of  Morch^  1802,  another  set  df  d:>inmia6]0d^ 

^^^^,^^,^  was  appointed  to  pcrfonii  the  above  order. 
Lewis's  Exe-  The  commissioners,  on  the  10th  of  September ^  1802,  re- 
ported,  that  they  had  calkd  on  John  Letbis  for  the  purpose 
of  settling  the  account,  as  directed  by  the  High  Court  of 
-  Chancery,  when  he  informed  them  that  it  was  impossibk, 
all  his,  and  his  testator's  books,  having  been  consumed  by 
fire  on  the  3d  of  Afirily  1799. 

The  following  exhibits  were  filed  :  1.  A  letter  from  fiViW/tt^ 
Lewis  to  Anthony  Bacon^  dated  the  24th  of  Januaryy  1775. 
In  this  letter  Lewis  admits  a  debt,  (which  from  the  funds 
designated  for  payment,  it  may  be  presiuned  was  very  con- 
siderable,) and  promises  a  remittance,  but  no  precise  sum 
is  mentioned.  It  states  the  amount  of  his  property  and 
debts,  (the  latter  exceeding  hfiGOU)  and  that  his  last  crop  of 
wheat  had  been  reduced  by  a  severe  frost  early  in  May^  to 
litde  more  than  3,000  bushels,  which  he  was  manu&cturing 
into  flour  in  order  to  ship  to  the  account  of  Bacon^  a  conti- 
nuance of  whose  former  indulgence  is  requested ;  thit  die 
debt  was  perfecdy  secure,  our  lands  being  liable  for  English 
debts,  and  begs  that  he  would  delay  sending  out  a  power  of 
attorney  to  collect  the  money.  He  also  assures  Bacon  that 
his  estate,  after  the  pajTnent  of  all  his  debts,  is  very  ample, 
and  promises  him  a  security  to  dcrable  the  amount  of  the 
debt,  on  any  part  of  it. 

2.  An  affidavit  of  one  James  Deane^  book-keeper  to  Jn- 
thony  Bacon^  made  before  John  Wilkes^  Esq.  Lord  Mayor 
of  London^  on  the  13th  of  April^  177 5 ^  and  stated  in  the 
certificate  of  attestation  to  have  been  in  pursuance  of  an  act 
of  Parliament  passed  in  the  5di  year  of  the  reign  of  his  late 
majesty  king  George  II.  intituled, "  An  act  for  the  more  easy 
"  recovery  of  debts  in  his  majesty's  plantations  and  colonies 
'*  in  AmericaJ*\l)     The   affiant   swears,  that  the  account 

(1 )  Stat.  5  Geo.  II.  c.  7.  s.  I.  In  any  suit,  in  any  Coart  of  Law  or  Equity, 
in  the  planU'itions,  for  any  debt  or  account,  wliereiu  any  person  residing  in 
Great  Britaiiiy  shall  be  a  pai-ty,  it  shall  be  laM-ful  for  the  plaintiff  or  defend* 
ant,  and  for  any  witnefw,  to  be  examined  to  prove  any  matter  by  affidinit  or 
soicnm  affirmation,  before  any  ma}  or  or  chief  magii»tratc  of  Uie  city  or  town 
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tberetD  annexed,  entitled,  "  Dr.  Fielding  Lttuisy  Esq.  his    October, 
**  account   current   with   Anth(my  Bacouy    Esq.  credit ;''     >^^!l^j» 
signed  **  Anthony  Bacon^'*  is  a  just  and  true  account  in  every  Lew"**  Exe- 

.  pardodar  ;  and  that  the  interest  account  thereto  annexed  is  v. 

•  also  just  and  true ;  that  there  was  then  justly  diie  to  Antho*       gatee. 
ny  BacoTiy  from  Fielding  Letvis^  of  Fredericksburg^  in  the  " 

Colony  of  Virginia^  the  sum  of  2,448/.  7s*  sterling,  the  ba- 
lance of  the  said  account ;  that  neither  Anthony  Bacon^  nor 
any  other  person,  by  his  order  or  direction,  had  received 
any  part  of  the  said  sum,  or  any  security  or  satisiaction 
dierefor,  to  the  best  of  the  affiant's  knowledge  and  belief, 
die  affiant  giving  as  a  reason  for  his  knowledge  in  relation 
to  the  subject,  that  he  had  kept  the  books  of  Anthony  Bet' 
cbny  and  been  conversant  with  his  trade  and  business  for 
riiore  than  eig^t  years  then  last  past.  The  first  and 
principal  account  of  these  items  are  thus  stated  : — 

**  1769,  December  31st.  To  balance  of  account  cur- 
"  rent,  as  per  account  rendered  and  agreed j  1,897/. 
"  13^  Sd."* 

**  1771.  To  do.  of  slave  account,  as  per  account  current 
^  rendered  and  agreed^  2y565L  6s.  6^." 
.  Then  folb>w  a  few  other  items  fof  premiums  of  insurance, 
amoimtingto  28/.  6s.  3d.  and  a  charge  of  530/.  19s.  Ad.  being 
a  balance  ts^en  from  an  interest  account,  in  which  interest 
was  charged  on  the  several  items  of  debit  down  to  the  31st 
of  yanuary^  1773,  and  credit  given  by  interest  on  the  se- 
veral payments  to  the  same  period.  After  entering  these 
payments  to  the  credit  of  Lewis^  (which  amount  to  2,683/. 
19».  Id,)  a  bahnc^  is  struck  of  2,338/.  6^.  5d.  and  carried  to 

in  Great  Bi-Uain,  vhere,  or  near  which,  the  person  shall  reside,  and  certi- 
fied under  the  common  seal  of  such  city  or  town,  or  the  seal  of  the  office  of 
flucb  major  or  ehicf  magistrate  ;  and  every  affidavit  or  affirmation  so  made 
and  certified,  shall  he  of  the  same  force,  as  if  the  persons  had  appeared  and 
fiwom  or  affirmed  viva  voce  in  open  court,  or  upon  a  commission. 

Sect.  4-  The  houses,  lands,  negroes,  and  other  real  estate,  situate  within 
igkj  of  the  taJd  plantations,  belonging  to  any  person  indebteil,  shall  be  liitblo 
to  all  just  debts  and  demands,  and  shall  be  assets,  in  tike  manner  as  real 
estates  are  by  the  Uw  of  England  liable  to  the  satisfaction  of  debts  due  by 
bond,  and  shall  be  subject  to  the  like  remedies  in  any  Court  of  Ljiw  or  Eq^vity 
in  the  plantations,  in  like  manner  as  personal  estates.      See  Cm/**  Abr.  tit. 

«  Ft.ANTATlOXS,"  Ixiii. 
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October,  a  new  account.  Interest  is  then  charged  on  that  bsdance^ 
^  ^1;^^  thus  compounded  of  principal  and  interest,  to  the  13th  of 
8  Exe-  Afiril,  1775y  amounting  to  150/.  5s.  7d.  and  a  credit  of  40il. 

Sa.   omitted  in  1772,  entered,  leaving  a  balance  of  2,448/* 

7s*  for  which  the  suit  was  brought* 

3.  A  letter  of  attorney  from  Anthony  Bacon  to  Joseph 
Courts  of  London^  then  bound  on  a  voyage  to  North  AmC" 
rica^  bearing  date  the  13th  of  Aprily  177 5 y  authorising  him 
to  collect  this  debt. 

4.  The  will  oi  Fielding  Lewis^  dated  the  19th  of  October^ 
1781,  and  codicil  thereto  annexed,  dated  the  10th  of  De» 
cember  following.  To  his  wife,  his  six  sons,  and  his  daugh- 
ter's husband,  he  gives  a  very  considerable  real  and  person, 
al  estate  ;  declaring  that  the  portion  given  to  his  wife  was 
in  lieu  of  dowry,  and  that  the  provision  made  for  his  son 
John^  was  ''  in  consideration  that  he  should  pay  1,500/. 
**  sterling  towards  the  payment  of  his  debts."  In  the  latter 
part  of  his  will  are  die  following  clauses  :  "  Item:  It  is  my 
"  will  that  my  share  in  the  Dismal  Swamp  Company,  my 
"  lands  bought  of  Marmaduke  Naughjlett^  in  partnership 
**  with  General  Washington ;  my  lands  bought  of  Dr. 
"  Wright  and  Jones^  in  Nansemond  County,  in  partnership 
"  with  General  Washington  and  Dr.  Thomas  Walker  ;  and 
**  the  three  hundred  and  twenty  acres  of  land  in  Frederick 
*'  County,  bought  of  George  Mercer* s  estate,  be  all  sold  at 
*'  the  discretion  of  my  executors ;  also  my  share  in  the 
'*  Chatham  rope-walk,  at  Richmond^  which  money  so  rais* 
**  ed,  tobe  disposed  of,  as  I  shall  hereafter  direct.  Item:  All 
*'  monies  arising  from  the  sale  of  lands,  loan-office  certifi- 
"  cates  or  otherwise,  after  my  note  to  Mr.  Charles  Car- 
**  TER  and  just  debts  are  paid^  I  give  to  my  six  sons  before 
"  mentioned,  to  be  equally  divided,'*  &c  This  will,  with 
the  codicil  annexed,  was  exhibited  for  probate,  to  the  Court 
of  Spotsylvania  County,  on  the  17th  of  yanuary^  1782, 
and  John  Lerwis^  George  Lewis j  and  Fielding  Lexvisj  three 
of  the  executors  therein  named,  qualified  according  to 
law. 
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At  the  hearing,   in   May^   1802,  the  Chancellor  over-    Octobek, 
ruled  the  plea  of  the  statute  of  limitations,  filed  by  John     ^^^v-^ 
LrwiSy  because  it  was  proved  by  a  witness  that  John  Lewis  Lewis's  Exe- 
himself,  in  the  year  1789,  acknowledged,  that  a  considera-        ^r. 
bic  debt  appeared  by  the  testator's  books  to  be  due  from  him    ^"^g"^^^ 
to  die  pl^ntiflF's  testator  ;  "  which  acknowledgment  resusci-    — — 
**  tated,  if  otherwise  the  statute  would  have  antiquated  the 
**  said  debt — a  debt  arising  from  such  accounts  as  concern  the 
**  trade  of  merchandise,  between  merchant  and  merchant.'* 
And  the  cause  being  further  heard    on  the  same  day,  the 
Court,  considering  the  account,  with  its  appendages,  to  be 
sufficient  evidence  both  of  the  justice   and  amount  of  the 
idaintiff's  demand,  especially  when  the  letter  of  Fielding 
Lewis  was  compared  therewith,  and  the  circumstance  that  the 
defendants  had  not  produced  the  original  account  supposed 
to  have  been  transmitted  to  their  testator,  decreed  against  yo  An 
Jjtivis^  die  sole  acting  executor,  to  be  paid  out  of  the  estate 
of  his  testator  to  be  administered,  the  sum  of  2,488/.  12s. 
lawful  money  of  Great  Britain^  equal  to  3,318/*  2s.  Bd.  cur- 
rent money  of  this  Commonwealth,  together  with  the  costs, 
Sec*      The  plaintiffs  prosecuting  no   furdier,    at  present, 
against  the  other  defendants,  libert}''  was   reserved  to  the 
plaindfis  to  reinstate  their  demand  against  them. 

At  a  subsequent  day  of  the  same  term,  execution  of  the 
dxTve  decree  was  suspended  as  to  483/.  7s.  and  the  cause 
retained  on  the  docket  for  the  future  decision  of  the  Court 
in  relation  tiiereto.  Fron^  the  above  decree,  jfohn  Lewis 
appealed  to  this  Court« 

Wickham  and  WilBams^  for  the  appellant,  contended,  that 
there  was  no  evidence  before  the  Chancellor,  which  would 
warrant  a  decree  for  any  definite  sum.  From  the  letter  of 
Fielding  Lewisy  and  the  acknowledgment  of  jfohn  Lewis,  his 
executor,  it  might  be  inferred,  that  there  was  a  considerable 
balance  due ;  but  suppose  the  decree  had  been  grounded  on 
this  evidence,  it  could  only  have  been  for  a  considerable  debt. 
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October,    Besides,  the  acknowledgment  of  die  executor  could  not  be 

ISOS 

^^rsr^    relied  on  to  charge  the  estate  of  his  testator. 
Lewis's  Exc-       The  order  directing  the  production  of  the  books  of  Fields 
^^^^       ing  Lewisy  they   contended,  was   wholly  illegal.     If  the 
^Mtec^"   ^^^^^^  '^  ^^°  ^^  common  property  of  the  parties,  the  or- 
■*  '  der  might  have  been  proper ;  but  they  were  the  private  pro- 

perty of  Fielding'  Lervis^  contained  hb  secrets,  and  no 
Court  had  the  power  to  direct  the  production  of  them^  The 
Court,  indeed,  might  compel  the  executor  to  state  what  the 
books  contained  in  relation  to  this  particular  subject.  It  was, 
however,  unimportant  in  this  case,  because  it  appeared  from 
the  report  of  the  conunissioners  that  the  books  were 
burnt. 

The  cause  having  been  set  down  for  hearing  <»  the  plea 
of  the  statute  of  linutations,  it  must  be  taken  to  apply ;  as 
no  special  matter  was  replied  to  take  the  case  out  of  the  act. 
The  circumstance  relied  on,  of  Ae  acknowledgment  of  the 
executor,  it  has  already  been  shewn,  is  inadmissible ;  and  as 
to  the  fact  stated,  that  the  plaintiib  were  British  subjects, 
and  out  of  this  country,  it  canpot  avail,  unless  it  had  been 
specially  replied. 

There  was  no  legal  proof  of  the  justice  of  the  account. 
The  first  ai^d  principal  items  were,  ^  To  bairmce  of  an  ac- 
'*  count  rendered  and  agreed^'*  This  balance  and  sum 
c^reedxx^^x.  have  been  of  an  anterior  date,  and  yet  that  hat. 
not  been  shewn.  They  must  have  been  taken  from  other 
books,  which  are  not  produced.  The  Chancellor  had  mis- 
taken the  law  in  supposing  this  case  to  have  been  an  excep- 
tion in  the  act  of  limitations,  on  the  ground  of  merchants' 
accounts ;  that  applies  only  while  there  are  running  ac- 
counts, but  ceases  the  moment  the  last  item  is  entered* 

According  to  the  course  of  decisions  in  this  country,  tlus 
account  would  not  be  held  to  be  sufficiendy  proved,  even  if 
there  had  been  depositions  taken  in  due  form.  But  this  was 
a  mere  ex  parte  affidavit^  which  was  entided  to  no  weight  in 
any  Court. 
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It  surely  will  not  be  contended,  that  the  ^davit,  in  this    Octoieb, 
case,  isevkience,  because  the  complainants  are  Bfitish  sub-   v^^L/ 
j^cts^     The  statute  of  5  Geo.  IL  for  the  recovery  of  debts  in  LewU'a  E.\e- 
Ametica^  may  be  binding  on  subjects  of  Great  Britain^  but        *"*tT 
not  on  citizens  of  the  United  States.     At  the  first  organi-    ^*^{l'e.^' 
zation  of  Ae  Federal  Courts,  it  was  solemnly  decided,  that   — "  '     ' 
Ae  statute  was  not  obligatory  in  this  country ;  and  the  de- 
cision has  been  universally  acquiesced  in. 

BottSj  for  the  appellee.  There  is  no  question  between 
Ae  parties  but  that  something  considerable  is  due  ;  the  only 
doubt  IS,  as  to  the  amount.  The  complainants  state  the 
amount  in  their  bill,  and  call  on  the  executors  of  Fie/ding 
Lewis  to  say  whether  it  be  correct  or  not«  One  defendant 
answers,  and  says,  "  that  the  executors  of  Fielding  Lewis 
**•  did  not  know  that  any  thing  was  due  to  the  testator  of  the 
^  connpUunants.''  Of  the  knowledge  of  the  other  executors, 
be  could  not  possibly  be  conusant.  The  deposition  oi  Simms 
diews  that  the  executor,  who  thus  swears,  had  possession  of 
Ae  books  and  papers,  and  acknowledged  that  a  considerable 
bdance  appeared  to  be  due  from  his  testator  to  Bacon.  If 
he  had  answered  the  interrogatories  in  the  bill,  he  must  have 
stated  the  grounds  on  which  he  made  the  promise  to  settle 
Aat  balance.     A  more  evasive  answer  was  never  filed. 

[Judge  Tucker.  If  the  answer  was  considered  evasive 
«•  defective,  why  did  you  not  except  ?] 

B^tts.  It  would  certainly  have  been  most  regular  to  ex- 
cept ;  but  still  the  plaintiff  may  draw  his  inferences  from 
die  defects  of  the  answer.  In  matters  of  account,  too,  it  id 
sot  usual  to  insist  on  a  very  minute  answer,  where  the  cause 
iBs^  be  regulariy  referred  to  a  commissioner* 

The  apology  of  the  executor,  that  the  books  of  his  testator 
had  been  burnt,  ought  not  to  protect  him.  He  had  once  seen 
the  account  entered  on  those  books  ;  and  when  called  on  by 
Ae  commissioners,  he  ought  to  have  stated  his  best  rccollcc- 
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OcTOBEK,    tion  concerning  it ;  instead  of  which,  he  roundly  tells  them 
i,^^^^    that  he  cannot  render  any  account. 

Lewis's  Exc      The  doctrine  contended  foi-  on  the  other  side,  that  the 

^"v^''        Chancellor  had  no  right  to  order  the  production  of  the 

^Ttl'e'^     books,  is  in  opposition  to  the  setded  practice  in  the  Court* 

— ^ of  England  and  of  this  country  from  the  earliest  period. 

These  books  were  not  merely  private  property.     Both  the 
creditors  and  legatees  of  Fielding  Lewis  had  an  interest  in 
thenu     The  executor  is  bound  to  pay  the  debts  first,  and 
then  the  legacies,  consequendy  he  is  bound  to  disclose  what- 
ever he  knows  of  the  testator's  affiurs.     Can  it  be  presumed 
that  the  executor  is  allowed  to  keep  such  possession  of  the 
testator's  books,  as  will  enable  him  to  commit  a  fraud  pn  the 
QO  1  Ben.  6f  creditors  and  legatees.     In  Hook  v.  RosSy{q)  the  principle  is 
•^  310.     ^j^gj^  tj^at  the  defendant  may  be  compelled  to  produce 
books  which  are.  not  merely  the  private  books  of  the  party. 
John  Lewis  would  not  produce  these  books,  or  give  any 
information  of  their  contents,  on  the  presumption  that  they 
would  operate  against  him.     The  maxim,  then,  emphatical* 
(6)   Princit.  ly  applies,  in  odium  spoliatoris  omnia  prasumunter  ;(Ji)  and 
Inut,  ^.         ^^  executor  may  be  presumed  ag^nst  to  its  fiill  extent. 
There  are  many  cases  on  this  point  \  none,  perhaps,  exact« 
U)  Sec  1  P.    ly  aliltc  ;  hut  some  carry  the  doctrine  much  further.(c) 
^T'  Dahton      ^he  letter  exhibited  in  proof  of  the  account,  indicated 
r^enT^ior  circumstances  sufficient  to  establish  the  demand ;  but,  if  it 
C»»Wr«it    V.  should  not  be  thought  enough  to  carry  the  whole  claim,  there 
308.  JUut'ln-  can  be  no  question  but  that  the  value  of  the  3,000  bushels  of 
T.  Rvam  et  wheat  should  be  allowed.     It  is  conclusive  that  he  though 
292.  Gartmde  himself  indebted  to  that  amount. 

%adc^*^and  ^^  ^  *^  Statute  of  limitations  wluch  has  been  relied  on, 
iMTheX^'  it  was  not  pleaded  in  time,  and  was  filed  widiout  leave  of 
and  Lord  the  Court.  The  Chancellor,  on  application,  ought  not  to 
The  Couru^t  have  permitted  the  plea  to  be  filed,  against  the  justice  of  the 
Arundel  etci  case ;  nor  will  a  Court  of  Equity,  under  such  circum- 
{d)  3  CaOy  Stances,  apply  the  statute  by  analogy.({/)  But  even  if  the 
IjPeJ^^m^  plea  had  been  regularly  filed,  it  could  not  avail ;  because  the 
promise  qf  the  executor,  which  was  made  within  five  years 
before  the  suit  was  commenced,  to  look  at  the  books  of  his 
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testator  and  ascertain  the  balance ,  would  take  die  case  out  of  Octobeh, 

^^  1808 

Ac  8tatiite.(r)     This  was,  moreover,  a  foreign  debt,  as  ap-    x^-v^^ 
pears  by  die  record  ;  and  it  behoved  the  defendant  to  shew  Lewk'i  Exe- 


that  Bacon  was  in   Vtrginia^  so  as  for  the  statute  to  run  v/ 

against  him.     But  a  complete  objection  to  the  operation  of    ^^tce.*^ 
the  statute  is,  diat  the  testator,  by  his  will,  directs  his  debts 
to  be  paid ;  which  has  always  been  held  to  revive  the  debt  in 


U)    2  Stnmd, 


am**t  note  to 
equity.  HoUtden  r. 


Hanidge. 


Monday y  October  24,  1808.     The  Judges  delivered  their 
opinions. 

Judge  Tucker.  The  object  of  this  suit  is  to  obtain  pay« 
meat  of  an  account  alleged  to  be  due  from  Fielding  Lezuis^ 
deceased,  to  Anthony  Bacon^  of  London^  deceased.  The 
bin  charges  that  on  the  3l8t  of  December^  1773,  die  balance 
of  2,338/.  ^s  ad.  was  due  from  the  former  to  the  latter,  as 
by  an  account  annexed)  which  is  prayed  to  be  taken  as  a  part 
of  the  bilL  That  Lerwis  died  in  1782,  seised  and  possessed 
of  a  large  estate  in  lands,  slaves,  &c.  I'hat  he  devised 
sundry  tracts  of  land  to  be  sold  by  his  executors  for  pay* 
ment  of  his  debts,  and  charged  the  real  estate  devised  to 
his  son  jfohn^  who  is  also  an  executor,  with  the  payment 
of  1,500^  sterling  towards  payment  of  his  debts.  Alleges 
that  the  executors  have  failed  to  sell  thpse  lands,  and  have 
also  neglected  to  make  any  inventory  of  the  personal  estate, 
or  to  render  any  account  of  their  actings  and  doings  as 
executors.  Interrogates  them  whedier  that  sum  was  not 
due,  or  what  other  sum  was,  or  remains  due  ;  and  how  the 
debt  arose,  and  what  each  of  them  has  acknowledged  con- 
cerning the  same,  and  the  time  of  so  doing.  Prays  a  dis- 
covery of  the  assets,  an  account  of  the  sales  of  the  lands  sold, 
and  that  if  any  remain  unsold,  that  they  may  be  sold  ;  and 
for  a  general  account,  and  for  general  relief.  John  Lewisy 
who  admits  himself  to  be  the  only  acting  executor,  answers, 
that  the  executors  "  did"  not  know  that  any  sum  of  money 
was  due  to  Bacon  from  dieir  testator ;  an  ejuivocal  ex- 
pression which  certainly  furnished  good  grounds  for  except- 
ing to  the  answer,  which,  however,  was  not  excepted  to. 
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OoTOBBji,    Admits  that  his  testator  died,  after  making  his  will,  j>os 
^.^i^^'^s^    seesed  of  a  considerable  real  and  personal  estate,  and  par- 
jLewia'a  Exc-  ticularizes  sundry  tracts,  two  of  which  they  have  sold  for 
1,S50A  and  Uie  remainder  are  still  on  hand,  as  their  suppos- 


cwtor 

V. 

^tec.        ^d  value  could  not  be  procured  for  them.     That  the  asAOunt 


of  that  sale,  and  the  1,500/.  charged  upon  Johri^s  part  of  the 
estate,  have  been  paid  in  discharge  of  debts  due  from  their 
testator  to  sundry  persons  in  Virginia.  That  he  diqd  pos- 
sessed also  of  ninety-one  negroes,  and  other  personal  pro- 
perty to  the  amount  of  . '  ■ ',  which  were  distributed 
agreeably  to  the  testator's  will.  No  regular  account  ac- 
companies the  answer,  to  which  the  plaintiff  replied  gene- 
rally. After  which  an  amended  answer  was  filed  by  leave 
of  the  Court,  in  which  the  executor,  John  Lnvisy  states, 
that  since  filing  his  former  answer,  he  had  discovered  in  an 
old  pocket-^book  of  his  father,  the  following  memorandum^ 
made  with  a  pencil  in  his  hand-writing.  '*  Paid  Mx«  Mercer 
^'  for  Anthony  Bacon^  4S3I.  Os.  7d.  April  Ist,  1776)'*  tQ 
which  he  refers,  as  a  part  of  his  answer« 

Both  the  justice  and  amount  of  the  plaintiff's  demand,  is, 
in  the  opinion  of  the  Chancellor,  clearly  and  sufficiently 
proved  by  the  affidavit  of  one  John  Deancj  a  book-keeper 
to  Antliony  Bacon^  annexed  to  the  account,  and  made  before 
the  Lord  Mayor  of  London^  April  13th,  1775.  And  al^ 
ter  from  Fieldijtg  Lewis  to  Anthony  Bacotiy  dated  January 
24th,  preceding. 

The  two  principal  items  in  this  account  are  thus  stated ; 
1769,  December  31st.  To  balance  of  account 

current  as  per  account  rendered smd  agiieed, 

•   '      1,897/.  1^.  5d. 
To  ditto  per  slave  account  as  per  account 

rendered  ^nd  agreed,  2^565/.  6*.  6d* 

The  letter  from  Lewis  makes  no  mention  of  the  amount 
of  his  debt,  but  certainly  acknowledges  one  in  terms  which 
shew  it  to  have  been  very  considerable  ;  yet  without  affoixl- 
ing  any  data  by  which  any  conjecture  can  be  formed  of  the 
sunt. 

This  affidavit,  on  which  the  Chancellor  has  founded  his 
decrcej^was  made  near  seventeen  years  before  tbe  coii|^» 
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m^u^ementof  Ais  suit,  in  another  country,  and  without    Octoberj 
notice  to  the  party  sought  to  be  charged  thereby.     Conse-    ^_^!iJ^ 
quently,  according  to  the  decision  in  Blincoe  v.  Berkeley^  Lewis's  Exe- 
(1  Cafi,  405.)  it  was  wholly  inadmissible  ;  there  being  no        ^^^^ 
proof  that  F.  Lewis  ever  acknowledged  the  justice  of  the    Ba«on^J^- 
account  thereto  annexed,  or  promised  payment  of  that  ac-  ■  ■■ 

count,  or  that  the  same  was  ever  seen  either  by  himself,  or 
either  of  his  executors,  previous  to  the  commencement  of 
this  suit.  Fielding  Lewises  letter  furnishes  no  such  evi- 
dence, because  it  was  written  before  this  affidavit  was  made. 
Nor  does  Charles  Simms^s  deposition  mention  that  he  shew- 
ed that  account,  or  any  other  to  the  executor,  John  Lewis. 
The  affidavit,  and  the  account  annexed,  which  must  be  taken 
as  part  of  it,  are  wholly  unsupported  by  any  subsequent  or 
collateral  circumstance,  or  testimony,  and  therefore,  ought 
to  have  been  rejected  as  evidence,  for  the  reasons  before 
menuoned.  But,  further,  there  is  intrinsic  evidence  in  the 
account  itself,  to  prove  that  this  account  was  not  the  best 
evidence  that  could  be  had,  inasmuch  as  those  two  items 
are  chai^ged  as  balances  of  other  accounts  rendered  and 
AG  JiK£D«  These  accounts,  so  alleged  to  have  been  agreed^ 
oug^t  to  have  been  produced,  and  the  agreement  thereto 
proved  as  alleged.  Had  this  been  done,  the  evidence 
^sing  out  of  Fielding  Lewises  letter,  would  have  had  the 
effect,  which  the  Chancellor  erroneously  imputes  to  it,  of 
corroborating  the  plaintiff's  demand.  Whereas,  being  writ- 
ten several  months  before  the  affidavit  was  made,  and  in  a 
different  quarter  of  the  globe,  and  containing  no  mention  of 
any  specific  sum  acknowledged  to  be  due,  it  cannot  be  sup- 
posed to  refer  to  any  niatter  therein  contained.  The  cause 
was  not  ripe  for  a  final  hearing  and  decree,  upon  this  evi- 
cfence  ;  Fielding  Lewises  letter  certainly  affords  sufficient 
groonds  to  believe  that  a  very  considerable  debt  was,  at  the 
time  he  wrote  it,  due  from  him  to  Anthony  Bacon  /  but 
furnishes  not  the  least  evidence  by  which  the  Court  could 
ascertain  the  amount.  At  law,  if  an  executor  plead  plene  ad- 
ministravtt  in  a  suit  founded  upon  an  account,  which  is  an 
admission  of  a  debt ;  or,  if  he  even  suffer  judgment  by  de- 
fiiyk,  o^  nil  dicit  to  pass  against  him  in  such  a  case,  y^t 
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October,   must  the  plaintiff  prove  his  account,  or  he  shall  recover  011I7 
y^^^^r^    <>i*c  penny  dainages«(a)     I  can  discover  no  reason  why 
Lewis's  Etc-  CouTts  of  Equity  should  be  supposed  so  much  inore  sharp- 
V.         sighted  than  Courts  of  Law,  as  to  be  able, « from  ^en^ra/ 
^^*tee^'   acknowledgments,  to   ascertain  a  determinate  sum.     Per- 
(d)  1  Etp  M  ^P^»  indeed,  it  may  be  sufficient  to  establish  a  debt  equal 
^•i*«v  «^  to  the  value  of  3,000  bushels  of  wheat,  but  I  am  not  alto- 
140.   eite    1  gether  sadsfiedof  that.     In  my  opinion,  the  Chancellor,  in- 
Sfieih^9  eaie.  Stead  of  proceeding  to  make  a  final  decree  upon  this  evideocCf 
SiukZgJiin  ^^^^  to  have  retained  the  cause  for  a  year,  to  give  the 
^y  te^     pUuntiffs  an  opportunity  of  producing  evidrace,  if  Aey 
iso8,vol.  2.p.  couM,  whereby  the  amount  of  the  debt  might  be  ascertain- 
ed ;  and  fiuling  to  do  so,  the  bill  should  have  been  dismiss- 
ed.    That  the  account  was  not  ascertained  by  a  reference  to 
LewisU  books,  is  imputable,  inpartj  to  the  plaintiff^s  owti 
neglect.    The  order  for  an  account  was  made  in  September^ 
1795.     The  cause  slept  from  that  period  till  March^  1802, 
when  other  conmiissioners  were  appointed,  who  reported 
in  September  following,  that  they  had  called  on  yohn  Lewis j 
the  executor,  for  the  purpose  of  settling  lus  accounts  of  ad- 
ministration of  the  estate  of  his  testator,  when  he  informed 
them  that  it  was  impossible  for  him  to  make  the  settlement 
required,  having  on  the  3d  day  of  Aprif^  1799,  (near  four 
years  after  the  date  of  the  first  order,)  lost  all  his  books  and 
papers,  concerning  that  estate,  as  well  as  his  own  private 
books,  by  fire.     No  further  steps  appear  to  have  been  taken 
after  this  report. 

But,  even  if  this  affidavit  and  account  had  J^een  properly 
admitted  as  evidence  in  this  cause,  there  are  two  manifest 
errors  in  the  decree,  which  a  bare  inspection  of  the  account 
will  shew.  The  first  is,  that  compound  interest  upon  the 
balances  stated  as  before  mentioned,  is  not  only  charged  in 
the  account,  but  interest  upon  that  compound  interest,  fit>m 
the  time  of  the  institution  of  the  suit,  is  given  by  the  de- 
cree. The  second  is,  that  the  decree  is  for  2,488/.  12^.  the 
amount  of  the  debit  side  of  the  accoimt,  instead  of  2,448/. 
7s.  the  amount  of  the  balance  apparent  on  the  other  side  ; 
which  possibly  may  have  been  a  mere  clerical  error  in  enter- 
ing the  decree  ;  but  is  yet  too  important  to  pass  imnoticed* 
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The  decree  not  being  final  as  to  tbe  483^  7s.  alleged  to    Octobm» 
have  been   paid  to  Mercery  for  account  of  Bacon^  no  re*    v^^v^/ 
marks  are  necessary,  or  would  be  proper  upon  that  point.     ^*Si^^**" 
We  come  now  to  consider  a  second,  and  that  a  very  im-    „     ^;  , 

'  ^  Bftcon't  Le* 

portant  point  in  this  cause,  as  to  the  operation  of  the  aa  of       g^tee. 
fimitations.  — — —— 

Fieidmg  LetuiSj  by  his  will,  dated  in  October^  ITBly  ap- 
pears to  have  bequeathed  die  whole  of  his  slaves,  stocks  of 
horses,  cattle  and  sheep,  carriages,  plate  and  household 
furniture,  to  his  wife,  his  six  sons,  and  his  daughter's  hus* 
iKUid ;  as  also  a  veiy  consideraUe  estate  in  lands,  to  those 
sons,  and  to  his  wife,  die  provision  for  whom  is  declared 
to  be  in  Hea  of  her  dowry.  No  mentbn  is  made  of  any 
proyision  for  payment  of  debts,  (except  a  charge  of  1,500A 
sterling  upon  tbe  estate  devised  to  hb  son,  jfo/m  Letvis^ 
until  near  the  close  of  his  will,  we  find  die  following  clauses : 
^  Item :  It  is  my  will  that  my  share  in  the  Dismal  Swamp 
**  Company,  my  lands  bought  of  JK  j^.'*  [and  several  odier 
tracts  particularly  enumerated,]  ^^  be  sold,  at  the  discretion 
**  of  my  executors,  which  money  so  raised,  to  be  disposed 
^  of  as  I  shall  hereafter  (Urect.  Hem :  All  monixs  arising 
^  fix>m  the  sale  of  landsy  han^Jffice  certificatesy  or  other* 
"  WISE,  afier  my  note  to  Mr.  Charles  Cartery  and  just 
"  debts  arepaidy  I  give  to  my  six  sons  before  mentioned^  to 
^  be  equally  divided  among  them,"  Sec  Under  die  term 
OTHERWISE,  we  may  sui^)Ose  he  meant  to  include  his  out- 
standing debts,  of  which,  in  his  letter  to  Anthony  Bacony 
he  says  there  were  not  less  than  SyOOOL  due  at  that  time, 
and  any  other  personsal  eifects  not  specifically  bequeathed 
to  hb  wife  and  duldren.  It  appears,  I  think,  to  have  been 
deaiiy  his  intention  to  exonerate  his  slaves,  and  other  spe* 
cific  legacies,  from  the  payment  of  his  debts  ;  by  the  sub- 
sthution^  of  the  1,500/.  charged  upon  the  ^tate  devised  to 
his  son,  and  the  lands,  Sec.  mentioned  or  comprehended 
within  the  meaning  of  these  clauses.  The  executor,  John 
Lezuis,  seems  to  have  understood  the  will  in  this  manner, 
and  m  his  answer  states  that  the  same  have  been  distributed 
agreeably  thereto.     After  filing  lus  answer,  to  which  the 
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October,    plaintifF replied  generally,  and  an  amended  answer,  to  wluch 
\,^^>r^\^    there  is  no  reply,  and  after  the  deposition  of  a  witness  had 
Lewia'a  Exe-  been  taken,  and  the  cause  set  for  hearing  by  the  plaintiff's 
V.  counsel,  that  defendant  filed  a  plea  of  the  act  of  limitations, 

*Vtee.  '    '^^  ^  o^  ^^  pkuntiff 's  demand.     And  at  a  subsequent  term 
'~"'*""""*"   the  cause  was  heard,  as  to  that  defendant  only,  upon, the 
bill,  pleOy  answer,  exhibits,  and  the  examination  of  a  wit- 
ness ;  when  the  Court  reserving  to  the  defendant  the  bene- 
fit of  his  plea,  at  the  final  hearing,  directed  the  account  al- 
ready noticed :  and  upon  the  final  hearing  of  the  cause, 
overruled  the  plea ;  and  proceeded  to  make  a  final  decree  in 
favour  of  the  plaintiffs.     I  must  here  observe,  tiiat  the  plea 
neither  appears  to  have  been  filed -with  leave  of  the  Court, 
nor  was  it  replied  to  by  the  plaintiff,  as  it  ought  to  have 
been,  if  they  could  shew,  as  possibly  they  might,  that  they 
came  within  any  of  the  exceptions  in  the  statute  of  limita** 
0  3  Can,  1.  tions.(a)      Tlie  Chancellor,  upon  what  grounds  I  cannot 
Scott  T.  Con-  perceive,  pronoimced  it  to  be  a  debt  arising  from  such  ac- 
JJ^V       '    counts  as  concerned  the  trade  of  merchandise  between  mer- 
chants.    But  diere  is  no  charge  to  that  effect  in  the  bill, 
nor  any  thing  else  in  the  record  that  shews  it.     Nor,  that 
I  recollect,  was  this  point  insisted  on,  or  even  mentioned 
in  the  argument  here.    Besides,  if  it  were  such  an  account 
originally,  it  had  been  long  since  setded  and  agreed  ;  which 
(*)  s  Bae.  takes  it  out  of  the  exception.(i) 
ed.  or  4  Bac,      The  objections  to  the  plea  insisted  on  here,  were,  first, 
^^^L^'u-  ^^  *^  ^^  ^  foreign  debt,  and  the  plaintiffs  foreigners.  This, 
^A^m"*  M-  **^  ^"^^^  ought,  nevertheless,  to  have  been  specially  replied, 
•9^*^90*  ^^^'  ^^^  ^^  reasons  already  mentioned.     Secondly,  that  Fielding 
Saimd.    124.  Lewises  letter  was  an  assumpsit  within  the  times  limited  by 
TivU,  cited  1  our  Statute.  Ihis  is  not  correct.   Thirdly,  that  the  executor, 
WutMim  on     y^^'«  Lewis  J  acknowledged  the  debt  to  Charles  Simmsj  as 
sosT'^'m^'    agent  for  the  plaintiffs,  which  took  it  out  of  the  statute  ; 
f^v^^  m    *"^  fourthly,  that  the  debt,  if  barred  by  the  statute,  was 
Weiford  V.     nevertheless  revived  by  that  clause  in  the  testator's  will, 
•i«o  2  Sound,  which  speaks  of  the  payment  of  his  just  debts.    The  two 
*7   H'manJ.  ^^  remain  to  be  considered. 
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Charles  Simms  deposes  ^  that  in  1789,  the  claim  was  put    Octobkx^ 
^  into  his  hands  for  collection,  soon  after  which,  he  called    .^tnt-^ 
^  on  the  defendant,  jfahn  Lewisy  and  informed  him  that  he  Lewis's  Ex^ 
^  had  the  collection  of  the  said  debt,  and  in  the  course  of  v. 

**  conversation  on  that  subject,  the  defendant  acknowledged      *^"ee. 
^  diat  there  squared  from  his  father's  books  to  be  a  con-  " 

**  siderable  debt  due  from  his  father's  estate  to  Anthony; 
^  BacoTiy  and  promised  to  call  on  the  deponent  in  a  day  or 
^  two,  in  order  to  ascertain  the  balance,  but  failed  to  do 
^  so."  That  a  very  slight  acknowledgment  by  the  party 
himself  who  contracts  a  debt,  will  take  it  out  of  the  statute 
of  limitations,  is  admitted*  But  this  Court,  in  the  case  of 
an  executor,  seems  to  have  thought  there  was  some  dis* 
tinction*  In  the  case  of  Henderson  v.  Footers  executors,(fl)  («)  s  CoU^ 
Ac  plaintiff  gave  in  evidence,  that  John  Fitzhugh^  the  de» 
fendant,  frequendy  said  that  he  understood  there  was  a 
considerable  debt,  of  between  two  and  throe  hundred 
pounds,  due  from  Footers  estate  to  the  plaintiff ;  that  ht 
believed  the  debt  to  be  just,  and  found  the  account  in  the 
house,  and  was  willing  to  pay  his  part  of  it ;  that  the  legatees 
and  sons  of  Foote  were  determined  to  take  every  advantage, 
&€•  The  President,  in  delivering  the  opinion  of  this  Court, 
said,  ^^  We  are  of  opinion  that,  in  this  case,  the  loose  con^ 
•*  versation  of  Fitzhugh^  even  if  he  had  been  executor ^  in* 
*'  stead  of  being  only  the  husband  of  the  executrix,  would 
^  not  have  operated,  either  as  a  new  promise,  or  as  an  ac* 
•*  knowledgment  so  as  to  revive  the  debtJ*^  That  case  appears 
to  me  infinitely  stronger  than  the  present,  as  to  this  particular 
point.  And  there  seems  to  be  good  reason  why  such  a 
slight  acknowledgment  as  might  revive  a  debt  against  a  debtor 
himseifj  should  not  receive  the  same  liberal  construction 
against  an  executor  or  administrator,  who  tnay  be  well  per** 
suaded  of  the  justice  of  the  debt,  barred  by  the  act,  and  yet 
not  have  assets  to  pay  it ;  or,  not  without  making  them<* 
selves  chargeable  with  a  devastavit.  .  And  it  is  not  improba^ 
hk  that  the  first  clause  of  the  statute  of  frauds  and  per^ 
^mes,  was  intended  to  protect  executors  from  being  made 
Veb.  IJI..  o 
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October^    chargeable  as  for  a  devastavit^  upon  such  slight  grounds  of 

1808.  .  1        1    I         r    1     . 

■^^^ — ^_.  a  promise  to  pay  the  debt  oi  their  testator. 
Lewis's  Exe-      g^t^  the  last  ground  of  exception  to  the  plea,   to  wit, 
V.  that  if  Ae  debt  were  barred  by  the  statute,  it  was  never- 

gmce.       theless  revived  by  those  clauses  of  the  testator's  will,  which 
*  relate  to  the  payment  of  his  debts,  stifl  remains  to  be  con- 

sidered. 

It  seems  to  be  doctrine  pretty  well  established  in  eqtiity, 
that  if  a  testator  direct  in  his  will  that  all  his  just  debts  shall 
be  paid,  and  charge  his  lands  widi  the  payment,  debts  bar- 
( i)  1  SaUc.  red  by  the  statute  of  limitations  are  thereby  revived.(fl) 
mott9.{\)  2  But  in  all  these  cases  lands  were  clearly  charged  with  the 
Gi^on'i.jiBU.  debts,  which  made  the  executors  trustees  as  far  as  that  fund 
2io'co5?J.  went*  In  3  Peere  WiUiamsy  89.  the  reporter  makes  a 
"^  1  •  2]^  qwzre^  "  whether  if  a  man  were  to  devise  his  personal  estate 
-icau  V.  Earl  "  in  trust  to  pay  his  debts,  would  this,  a*  creating  ci  trusty 

oT  Strafford.     ^         .  .\.      ,  i  .         i_  ,,  J 

3  Bro.  FarL  '*  rcvive  a  debt  barred  by  the  statute ;  or  would  not  such 
« *p.  iVnu'u.  "  devise  be  merely  void,  as  saying  no  more  than  the  law  o( 
Jxfrd'^^^trqf'  *'  co^"^^  ^ays,  viz.  that  a  man's  personal  estate  shall  pay  his 
/wrf.  /Wc/^^  "debts."  My  own  opinion  is,  that  it  would  not.  For 
giedew.  Ibid,  suppose  he  Were  to  direct  that  simple  contract  debts,  vxc" 
V.  King  aiid  ticularly  noticed,  should  be  paid  before  any  bond,  or  debt 
ai»o.'Jm6.43i.  of  greater  degree  :  could  a  Court  of  Equity  change  the 
I^^pX-  course  which  the  law  has  established,  and  order  such  debts 
^Lord^^mrd-  ^^  ^  ^"^  P^^  '  ^^  personal  estate  is  the  legal  fund  for 
w»cA?r  avoided  payment  of  debts,  and  which,  as  against  creditors^  un- 
tut   seems     kss   they  please,  the  testator  cannot  exempt,  althoucfi  as 

cleariy  to  be  .  ^    .  r  u-     i      j   u  i.  -     -       i- 

of  opinion  a-  against  a  devisee  oi  his  land  ne  may,  by  appropnatmg  his 
Sctt/w-'debt  lands,  if  sufficient,  for  payment  of  his  debts.  Where  a 
^  siiS^T*  testator  gives  his  personal  estate  to  his  executors,  he  does 
knd8'*and*3  "^  i^^^e  than  the  law  does,  and  it  is  like  giving  lands  to 
Mk.  107.  La-  xhc  heir,  which  is  void.(^)     Such  a  devise,  therefore,  would 

ron  V.  Bnejf9.  ,  ^  ^ ,  ^  ^  ' 

(b)  3 /'.WW  not  create  a  trust,  which  is,  emphatically  speakincr^  a  mere 

tHi,  345.  per  r       .-  i-   .       ,   •  u-  ^^     V 

Ld.  Ch.  'iW-  creature  of  a  Court,  which  claims  to  direct  a  man's  actions 

wU J  V.  Pope,  according  to  conscience  ;  because,  the  law  has  clearly  and 

fully  prescribed  the  course  which  an  executor  is  bound  to 

(1)  See  a  TaIu»Ue  note  to  this  ease  in  Evan^9  cdkioo  of  iSalkeld,-. 
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pursue :  his  conscience,  therefore,  is  bound  by  die  law,  and  October, 
not  by  the  will  of  the  testator  in  any  matter  which  may  be  *  ^^' 
incomps^ble  with  the  law.  But  a  trustee  is  bound  to  pur- 
sue the  directions  of  him  by  whom  the  trust  is  created.  An 
executor,  therefore,  is  only  to  be  regarded  as  a  trustee  in 
regard  to  such  funds,  committed  to  his  management,  as  do 
not  come  under  the  character  and  description  of  /egai  assetn^ 
or  personal  estate*  Over  these  a  Court  of  Equity  may  ex- 
ert its  controul.  It  is,  however,  very  true  that  the  doctrine 
upon  this  head,  as  laid  down  in  Andrews  v.  Broxjun  et 
tLx.(d\  is  that  if  a  debtor  miike  his  will  and  direct  that  all  (")  P^^-  ^ 

^  ^  .  .  CAa.385. 

his  dd)ts  shall  be  paid,  or  made  any  provision  for  the  pay- 
joent  of  his  debts  in  general ;  that  would  revive  such  debt, 
and  bring  it  out  of  the  statute,  so  that  his  executors  would 
be  liable  to  the  payment  of  that  debt,  among  the  rest.  But 
this  seems  only  to  be  the  reporter's  own  opinion  ;  for  that 
point  was  not  in  any  manner  before  the  Court.. 

Xhe  testator  in  the  present  ca^se  having  disposed  of,  pro- 
bably, the  whole  of  his  visible  personal  estate,  among  his 
wife  and  children  y  and  the  executor  having,  as  he  has  con- 
fipssed  in  his  answer,  distributed  the  same  according  to  the 
directions  of  his  will ;  the  testator  having,  moreover,  sub* 
stituted  a  considerable  real  fund  in  lieu  of  the  personal,  for 
payment  of  his  just  debts ;  a  creditor  having  a  demand  against 
his  estate,  had  it  in  hb  choice  to  pursue  either  of  three 
modes,  to  obtain  payment  of  his  demand.  Firsts  against 
the  executors,  at  law,  who  could  not  discharge  themselves 
from  their  liability,  by  shewing  that  they  had  distributed 
the  slaves,  and  personal  estate,  according  to  the  directions 
of  the  testator's  will ;  but  on  the  other  hand,  they  were  at 
full  libert}^,  I  conceive,  to  avail  themselves  qf  the  lapse  of 
time,  by  pleading  the  statute  of  limitations, 

Secondly.  They  might  in  equity  pursue  the  personal  estate 
in  the  hands  of  the  legatees  ;(^)  in  which  case,  they  also  (a)  i  WmI. 
nMg^t  have  availed  themselves  of  the  statute  j  or,  ^y.^i^'b^L'' 

Thirdly .  They  mig^t  have  brought  a  suit  in  equity,  as 
the  plaintiffs  have  done,  against  the  executors,  as  trustees^ 
\n  respect  to  the  U^nds  directed  to  be  sol4  for  paymeqt  of 
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October,    debts  ;  in  which  case^  accor^g  to  die  established  doctrines 

1808 
y^^^^r>,^     ^^  Courts  of  Equity,  that  trusts  are  not  within  the  statute  of 

Lewis's  Kxe-  Umitations,(^7)  it  appears  to  me  the  defendant  is  precluded 

V.   f      from  the  benefit  of  his  plea,  so  &r  as  relates  to  his  charge 

^tee.        ^f  lySOOL  sterling,  upon  the  lands  devised  to  yohn  Lnvis^ 

,-    '    — T"   ^nd  as  relates  to  the  other  lands  directed  to  be  sold  for  die 

(a)  1  Eg.  Ca.   ^ 

503, 304. 2  P,  payment  of  the  testator^s  debts  ;  but  that  the  personal  estate, 

WW.     \i5.       ^\     ,  .         .  .  .  r  r  V 

J^^orton    V.     not  being  properly  the  subject  of  a  trust  for  the  purpose* 

TitrviU.  Ibid.   ^1         1       •  j         <..     *u  -. 

373.  Biuhe-    die  plea  is  good  as  to  that. 

•fSttif^d^  '^^  testator  so  far  from  creating,  or  intending  to  create  a 
trust  in  respect  to  this  part  of  his  estate,  having  disposed 
of  it  to  his  fiunily,  and  substituted  another  fund  in  its  stead. 
For  these  reasons  I  am  of  opinion  that  the  Chancellor'« 
decree  ought  to  be  reversed,  and  the  cause  to  be  sent  back 
with  directions  to  be  there  proceeded  in  according  to  the 
principles  which  I  have  already  expressed. 

Judge  Roane*  The  appellees  in  this  case,  having  set 
down  the  cause  for  hearing,  without  excepting  to  the  an- 
swer, which  is  evasive,  and  does  not  come  up  to  the  re- 
quisitions of  the  bill,  will  perhaps  suffer  by  their  injudicious 
course  of  proceeding  :  for  I  have  no  doubt  but  that  a  much 
{arger  debt  was  due  from  the  testator  of  the  appellant  than 
the  appellees  have  established  by  their  testimony.     This  is 

*  entirely  manifest  from  the  whole  tenor  of  the  letter  of  Janua' 
rtf  24th,  1775  :  but,  inasmuch  as  that  letter  does  not  ascer- 
tain the  ulterior  sum  due  to  the  appellees'  testator,  and  as 
there  is  no  other  competent  evidence  to  fix  it,  we  must  be 
content  with  decreeing  the  value  of  the  three  thousand 
bushels  of  wheat,  spoken  of  in  that  letter,  vrith  legal  in- 
terest ;  and  as  the  parties  have  consented  that  the  execution 
of  the  decree  appealed  from,  should  be  suspended  until 
the  furdier  order  of  the  Court,  as  to  the  sum  of  483/.  0*.  Tcl^ 
vith  interest  from  the  1st  of  Aprils  1776,  so  as  to  let  in 

.  the  inquiry  whether  that  sum  (mentioned  in  the  amended 
answer)  was  paid,  or  not,  on  account  of  the  debt  in  ques- 
^n,  I  am  of  opinion  that  that  inquiry  should  also  be  made, 
Wd,  if  found  in  the  affirmative,  that  a  deduction  should  he 
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made  thereof  from  the  sum  decreed  :  both  inquiries  to  be    October, 
made  by  an  issue  to  be  directed  by  the  Court  of  Chancery,    y^l^^^ 

As  to  the  point  of  the  act  of  limitations,  it  is  unnecessary  Lewis's  Exe- 
to   inquire  into  the  effect  of  the  confession  or  acknowledg-  v. 

ment  of  y.  Lewssj  proved  by  Simnui^s  deposition.     That      "^e. 

point,  as  it  relates  to  ya  acknowledgment  by  an  executor,   

is  important,  and  will  require  due  consideration.  It  is  un^ 
necessary  to  be  decided,  because  I  am  clearly  of  opinion 
that  the  testator  himself  has  waived  the  benefit  of  the  statute 
of  limitations,  by  creating  a  fund  by  his  will,  (from  the  sale 
of  lands,)  for  the  payment  of  his  *^just  dehts^^  The  doctrine 
on  this  subject,  after  some  controversy  in  the  Courts  of 
£quity,  seems  at  length  to  be  fully  setded ;  and  goes  on 
this  ground,  that  a  debt  barred  by  the  statute  of  limitations 
is,  nevertheless,  a  deht^  though  the  act  takes  away  the  reme- 
dy for  the  recovery  of  it.(a)  («)  5  Bun-. 

It  has  been  established,  (and,  if  it  has  not,  it  ought  to  548.  perTd^ 
be,)  that  an  advertisement,  by  a  debtor,  notifying  all  those  Tinu^n 
who  have  any  just  debts  owing  to  them  that  they  may  ap-  ^^^^^^^^ 
ply  at  such  a  place  and  get  payment,  is  such  an  acknow- 
ledgment as  will  bring  a  debt  out  of  the   statute.     That 
case  is  analogous  to  the  present,  in  which  the  testator  mani- 
fests his  desire  that  his  just  debts  should  be  paid,  and  pro^ 
vides  a  fund  for  the  purpose  :  a  debt  which  is  originally  a 
just  debt,  does  not  cease  to  be  so,  in  consequence  of  the 
lapse  of  five  years  since  its  creation. 

It  is  supposed  by  the  Judge  who  preceded  me,  that  a 
debt  revrvedy  by  creating  a  trust-fund  from  real  property, 
for  its  payment  should  be  confined  to  that  fund.  I  have 
foimd  no  case  to  warrant  this  restriction,  and  can  see  no 
ground  on  which  it  can  be  justified ;  at  least  where  the 
created  fund  is  additional  to,  and  not  in  exclusion  of  the 
personal  estate,  which  is  the  proper  and  natural  fund  for 
the  payment  of  debts,  and  is  never  construed  to  be  exone- 
rated, but  by  express  words,  or  a  plain  and  necessary  im- 
{dication. 

Where  the  real  fund  is  substituted  for  the  personal,  and 
m  Heu  thereof,  it  might  be  argufd^  that  there  is  not  an  ab- 
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solute  and  unqualified  waiver  of  the  statute,  but  only  a  c^a» 
d'nional  one  ;  and  that,  therefore,  a  party  claiming  the 
benefit  of  the  waiver,  can  only  claim  it  on  the  terms  impos- 
ed by  the  testator  ;  viz.  by  abiding  by  the  exemption  of  the 
personal  estate.  In  the  case,  however,  of  an  additional 
fund,  the  waiver  is  without  condition,  and,  the  bar  inter- 
posed by  the  statute  being  at  an  end,  tlie  creditor  is  restored 
to  his  original  situation,  and  may  seek  payment  as  former- 
ly, out  of  the  personal  estate. 

The  above  distinction  would  seem  to  be  reasonable  ;  but 
I  have  met  with  no  cases  which  have  taken  it,  and  I  give 
no  decided  opinion,  respecting  it.  I  think  it  clear,  how- 
ever, that  in  the  case  of  an  additional  fund,  the  creditor  is 
not  ousted  of  his  recourse  against  the  personal  estate. 

The  question  then  recurs,  is  die  fund  from  the  real  estate 
in  this  case,  additional  to,  or  in  exemption  of  the  fund  of 
the  personal  estate  ?  I  infer  the  former.  There  is  no  ex- 
press declaration  that  the  personal  estate  is  to  be  exempted ; 
nor  is  there  a  strong  and  necessary-  implication  to  that  effect ; 
in  which  case,  of  a  necessary  implication,  it  is  held  that 
the  personal  estate  should  be  specifically  bequeathed  to 
others.(a)  It  is  true  it  appears  that  negroes  and  other  per- 
sonal estate,  are  bequeathed  by  the  testator ;  but  it  does  not 
appear  that  all  the  personal  estate  is  bequeathed,  either  by 
particular  legacies,  or  a  general  and  sweeping  bequest  of 
the  residue.  What,  then,  is  this  but  the  ordinary  case  ; 
for  in  most  wills,  the  personal  estate,  or  a  great  part  there- 
of, is  particularly  bequeathed  away  ;  and  yet  that  circum^ 
stance  alone,  does  not  operate  an  exemption  from  the  pay- 
ment of  debts  :  the  legacy  is  taken  subject  to  the  payment 
thereof.  In  this  case,  on  the  odier  hand,  so  far  from  there  be- 
ing an  express  or  necessary  exemption  of  the  personal  estate, 
a  part  thereof,  viz.  "  monies  arising  from  the  sale  of  loan- 
**  office  certificates,  or  otherwise,"  is  expressly  recognised 
and  relied  on  for  the  payment  of  the  debts.  This  case, 
therefore,  is  too  naked  for  us  to  infer  an  exemption  of  the 
personal  fund,  a  fund  which,  between  a  debtor  and  his 
i;reditors,  is  not  lightly  to  be  withdrawn  from  the  paymc;nt 
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of  the  debts.  I  am,  therefore,  of  opinion  that  the  will  in  October, 
question  amounts  to  an  acknowledgment  of  the  debt  in  con-  s^^n^^*^^ 
troversy,  and  to  a  waiver  of.  the  statute  of  limitations :  the  Lewis's  Exe» 

...  •  cutor 

consequence  of  which  revival  is,  that  the  appellee  s  testator  v. 

can  charge  the  personal  estate  by  the  general  law  on  this        gatee. 
subject,  and  also  charge  the  trust-fund,  created  by  the  will,  ' 

by  virtue  of  the  provisions  thereof. 

The  decree,  however,  is  only  against  the  goods,  or  per- 
sonal assets  of  the  testator :  it  ought  further  to  have  provi- 
ded a  recourse  against  the  real  assets,  in  the  event  of  the 
personal  assets  proving  deficient.  It  is  true,  the  decree  is 
not  appealed  from  by  the  appellees  ;  but  that  probably  arose, 
both  from  tfieir  confidence  in  the  sufficiency  of  the  personal 
fund,  and  from  the  consideration  that  their  adversary  had 
appealed.  The  Court,  however,  ought  to  give  a  decree 
commensurate  with  the  rights  of  the  parties,  and  a  correc- 
tion, as  to  this  point,  ought  now  to  take  place.  As  to  the 
ol^ection  that  the  personal  estate  has  been  distrtbtited^  there 
is  nothing  in  it.  The  appellant  had  reason  to  know,  and  did 
know,  from  the  books  of  his  testator,  that  this  debt  was 
due  ;  and  he  ought  not  to  have  distributed  the  estate  before 
that  debt  was  satisfied :  besides,  we  are  not  told  when  the 
estate  was  distributed  :  and,  although  it  was  distributed, 
yet,  until  the  whole  amount  is  applied^  the  executor  is  con- 
sidered as  having  assets^  for  the  due  production  of  which, 
when  necessary,  he  has  taken  bond  from  the  distributees. 

Upon  the  whole,  I  am  of  opinion,  that  the  decree  should 
be  reversed,  and  one  rendered  in  lieu  thereof,  somewhat  to 
the  following  purport :  "  This  Court  is  of  opinion  that  the 
*  decree  of  the  High  Court  of  Chancery  is  •  erroneous,  in 
•*  this,  that  there  is  no  adequate  testimony  in  the  cause 
^  warranting  the  same  to  the  extent  for  which  it  is  render- 
**  cd  ;  and  also  in  this,  that  it  does  not  provide  a  recourse 
**  for  the  appellees,  against  the  real  assets  set  apart  by  the 
^  win  of  the  testator,  F.  Lewis^  for  the  payment  of  his 
^  debts,  in  the  event  of  the  personal  assets  proving  insuf- 
^  ficient  for  the  payment  of  the  debt  in  controversy:  and 
*^  thig  Court  proceeding,  &c.  is  of  opinion,,  and  doth  ac- 
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October,    "  cprdingly  decree,  that  an  issue  be  made  up  and  tried^  l^ldey 
^^^^.^r-s^    "  ^^  direction  of  the  Court  of  Chancery,  to  ascertain  the 

Lewis's  Exe-  **  value,  at  Fredericksburg^  in  this  State,  of  3,000  bushels  of 
V.  "  merchantable  wheat  when  manufactured  into  flour,  as  of 

**^'t^!^'    "  *e  date  of  the  24th  gf  January^  1775,  which  sum,  widi 

"■"""— "~  "  legal  interest  from  the  said  day  until  the  27th  of  Mai/f 
^  1803,  ought  to  be  decreed  to  the  appellants  j  and  that  the 
*'  same  be  also  charged  upon,  the  real  assets  created  by  the 
*'  will  of  the  said  Fielding  Lewis^  in  the  e\'ent  of  the  per- 
^^  sonal  assets  proving  insufEcient,  in  such  manner,  and 
^^  under  such  conditions  and  restrictions,  as  the  said  Court 
*'  of  Chancery  shall  prescribe  and  direct :  Provided  never- 
"  theless,^  that  if  the  appellant  shall  make  application  there- 
"  for,  within  a  reasonable  time,  to  be  limited  by  the  said 
"  Court,  an  issue  shall  be  also  directed  to  ascertain  whether 
^^  any  and  what  payments  have  been  made  on  account  of  the 
"  debt  aforesaid,  since  the  date  aforesaid,  and  at  what  time 
*'  or  times  respectively  ;  and,  if  any  such  be  found  to  have 
"  been  made,  that  the  several  and  respective  amounts  there- 
"  of,  with  legal  interest  thereupon  from  the  respective 
**  times  when  made,  until  the  said  2rth  of  May,  1803,  be 
"  deducted  from  the  sum  hereby  directed  to  be  decreed  : 
^and  provided  also,  that  there  shall  /be  deducted,  in  bbth 
"  instances,  (that  is,  both  with  respect  to  the  sum  hereby 
"  directed  to  be  decreed,  and  in  respect  of  the  pajonents 
"  which  may  be  found  to  have  been  made,  on  account  there- 
"  of,  as  aforesaid,)  such  and  so  much  of  the  interest  there- 
"upon,  as  may  have  accrued  between  the  19th  oi  Aprils 
^'  1775,  and  the  19th  of  April,  1783  ;  that,  in.the  event  of 
■^  such  issue  being  required,  within  the  time  to  be  prescribe 
**  ed,  as  aforesaid,  the  decree  before  directed  to  be  render- 
**  ed  be  suspended,  until  the  result  thereof ;  and  at  the  nejrt 
"  ensuing  term  of  the  Court  of  Chancery,  or  as  soon  as 
^*  may  be  thereafter,  be  permitted  to  take  effect  for  the 
*'  whole,  or  a  part  of  the  sum  hereby  directed  to  be  de» 
*'  creed,  as  the  case  may  be  :  and,  in  the  event  of  the  whole 
^^  of  the  said  sum,  with  interest  as  aforesaid,  being  found 
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**  to  have  been  paid,  that  then,  and  in  that  case,  Ae  biH  of    Octodeb, 
•*  the  appellees  to  stand  dismissed  with  costs*^  *'^* 

Judge  FL^MiNGt  After  a  careful  examination  of  there- 
cord  in  this  cause,  there  appeared  to  me  only  one  difficult 
of  importance,  and  that  is,  whether,  and  how  far,  the  act 
of  limitations,  pleaded  by  the  defendant,  is  properly  a  bar 
to  the  plaintiffs'  demand,  taking  into  consideration  the 
trust  created  by  the  will  of  the  testator.  Fielding  Lewis  j  for 
payment  of  his  debts. 

In  examining  the  cases  (as  far  as  I  have  had  access  to 
books)  where  a  trust  created  by  will,  for  payment  of  debts, 
lets  in  such  as  are  otherwise  barred  by  the  statute  of  limitiu 
tions,  there  seems  to  have  been  some  contrariety  of  opi* 
nions  on  the  subject ;  but  the  result,  upon  the  whole,  ap* 
pears  to  be,  (and  so  it  was  said  by  Lord  Hardwkke^  in  the 
case  of  Lacon  v.  BriggSy  3  Atkinsy  107.)  that  **  there  must 
^  be  a  direct  admission  of  the  debt^  to  take  it  out  of  the  sta* 
^  tute  oi  limitatioQs,  though  there  have  been  several  cases 
^  at  law,  wbeiie  this  has  not  been  held  sufficient,  unless  it  is 
♦'  likewise  attended  with  an  express  promise  to  pay  /"  but 
that  (said  his  Lordship)  may  be  rather  too  hard :  and  it  has 
been  truly  said,  that  where  real  estate  has  been  affected  by 
such  stale  debts,  it  is  in  a  plain  and  dear  case,  and  not  to  be 
diarged  with  a  debt  that  must  depend  upon  an  account  to  b^ 
taken*  "  I  am  of  opinion,"  said  Lord  Hardwicke^  "  that 
^  if  I  should  decree  an  account  to  be  taken  in  this  case^^  the 
account  being  of  17  years  standing,  ^*  /  shouid  make  one  of 
**  the  Tvorst  precedents  that  a  Court  of  Equity  can  make^  for 
•* disturbing  the  peace  qffamilies%^ 

There  is,  however,  in  the  case  before  us,  an  acknowledge 
ment  under  the  hand  of  the  testator.  Fielding  Leivisy  in  a 
letter  to  Anthony  Bacon,  (already  noticed,)  that  he  was  ma-« 
wifiicturing  3,000  bushels  of  wheat,  the  proceeds  of  which 
he  promised  to  renut  towards  discharging  his  debts ;  and  sq 
6r,  die  account  between  them  seems  to  have  been  estabHsh<« 
cd ;  and  to  that  anwunt,  the  trust,  created  b^  the  will,  lets 
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OcTQ^ERt    ^n  the  debt  otherwise  barred  bjr  the  act  of  limitati<nu  :  bm^ 

1808 

s^^>r^    *^  ™y  conception,  the'plaintiffe  must  resort  to  the  fiind  cre- 

Lewis's  £x#.  ated  by  that  trust  for  payment,  as  it  is  upon  that  ground^ 

*^  V.  ^       and  upon  that  only,  that  they  can  be  let  in  for  any  part  of 

^"^tee.^*^"   the  debt.    And  I  would  still  leave  a  door  open  to  the  plain- 

•    tiffs  to  establish  a  further  demand  against  the  estate,  by  any 

legal  or  equitable  means  they  may  think  fit  to  pursue,  so  &r 
as  there  may  }'et  remain  unap]HX>priated,  any  fund  arising 
out  of  t^ie  said  trust  estate,  but  no  further. 

Judge  FLEMiNo'presented  the  following  decree  as  the  re- 
sult of  the  opinions  of  the  Judges. 

This  Court  is  of  opinion  that  the  decree  h  erroneous  in 
this,  that  the  Chancellor  admitted  an  account  stated,  and  an 
affidavit  annexed  thereto,  to  be  evidence  in  this  cause  to 
charge  the  deceased  Fielding  Lewises  estate,  widi  the  asnoimt 
of  that  account,  although  that  affidavit  was  made  in  a  foreign  " 
country,  without  the  knowledge  of  the  party,  sought  to  be 
charged  thereby  nearly  seventeen  years  before  the  com- 
mencement of  the  appellees'  suit ;  and,  althou^  there  is  no 
proof  that  the  said  Fielding  Lezuis  ever  acknowledged  the 
justice  of  that  account,  or  promised  payment  thereof,  or  that 
the  same  was  ever  seen  either  by  himsdif,  or  by  his  execu* 
tors,  or  either  of  them,  previous  to  the  institution  of  die 
present  suit,  and  although  the  two  principal  items  therein, 
amoimting  respectively  to  the  sum  of  l,89f/.  13*.  5d.  and 
2,565/.  6*.  6^.  are  severally  stated  as  balances  of  other  ac- 
counts, rendered  and  agreed;  which  accounts,  so  alleged  to 
have  been  agreed,  ought  to  have  been  produced,  if  still  iii 
existence,  and  proved  as  alleged ;  as  also  in  Aift,  that  com- 
pound  interest  is  charged  in  the  account  so  stated  and  exhi- 
bited, and  interest  is  also  allowed  by  the  decree  upcm  Aat 
compound  interest,  from  the  time  of  the  institution  of  the 
appellees'  suit ;  as  also  in  this,  that  die  decree  pronounced 
is  for  the  aggregate  amount  of  the  account  so  stated,  to  wit, 
2,488/.  12s.  instead  of  2,448/.  7s.  the  balance  stated  to  be 
due,  even  if  that  accowt  had  been  proper  evidence  in  lhi[» 
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«ui8c ;  therefore  tbe  said  decree  ia  reversed  with  costs :    Ootober, 
and  tfab  Court  proceedingto  make  soch order  and  decree  as    \^^/^f 
the  saod  Superior  Court  of  Chancery  ought  to  have  made,  is  Lewis's  Exc»> 
of  c^uniofi,  that  the  letter  of  the  said  Fielding  Lewis  to  An*  v. 

thony  BacoTif  dated  the  24th  day  of  jfanuaryj  1775,  ac*       ^^tee.    ^ 
knowledgmg  a  debt  due  from  him  to  the  said  Anthony  Bacon  " 

in  such  terms,  as  shew  it  to  have  been  very  considerable, 
but  without  specifying  the  amount  thereof^  of  which  there 
IS  no  evidence,  aflfiards  sufficient  reasons  for  retaining  the 
csaae  in  the  said  Superior  Court  of  Chancery,  for  a  year, 
cr  audi  fiuther  time,  as  die  said  Superku*  Court  of  Chancery 
su^diink  reasonable  (to  be  furdier  proceeded  in,  in  such  man* 
Bcraathe  parties  msqr  be  advised,  for  their  benefit ;  and,  on  such 
farther  proceedings  to  be  had  in  the  cause,  a  majority  of 
the  Court  is  of  opinion,  that  the  estate  of  the  said  Fielding 
Lerjuis  b  to  be  charged  with  the  value  of  three  thousand 
bnsheU  of  wheat,  which,  in  the  said  recited  letter,  he  said 
he  was  mamrfacturing  into  flour,  and  promised  to  apply  the 
pioceeds  thereof  towards  discharging  the  said  debt,  the  va« 
kae,  or  proceeds  of  which,  to  be  ascertained  in  such  manner 
as  die  said  Superior  Court  of  Chancery  shall  direct ;  and 
fardioTy  to  inquire  whedier  the  same,  or  any,  and  what  part 
dicreo^  hadi  been  by  the  said  Fielding  Lewis  so  applied* 
And  a  puyprity  of  this  Coturt  is  further  of  opinion,  that 
die  benefit  of  the  appellant's  plea  of  the  act  of  limitatioDe 
was,  and  is^  proper  to  be  reserved  to  him  untU  the  final 
hearing  oi  this  cause  ;  and  if,  upon  that  occasion,  it  shall 
appear  diat  there  r^nains  any  surplus  of  the  funds  a^ppto* 
priatcd  by  the  testator,  Fielding  Lewis^  specially  to  the  pay^ 
ment  of  his  just  debts,  die  said  plea  ought  not  to  operate 
or  be  admitted  by  the  said  Court  of  Chancery  to  bar  the 
af^ieUetft  from  a  decree,  for  so  much  thereof  as  shaU  appear 
to  remain  in  the  hands  of  the  a^^llant,  after  payment 
of  other  just  debts  of  his  testator :  but  as  the  appellees 
h«?e  not  shewn  themselves  to  be  widiin  any  of  the  excep- 
tions coataioed  in  the  act  of  limitations,  the  aj^Hant  will 
be  entitled  to  the  benefit  of  diesaid  ad,  in  bar  of  a  recoveiy 
against  him,  beyond  the  balance  which  may  so  appear,  upon 
an  account  tp  be  taken  as  to  those  funds,  in  such  manner  as 
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October,    the  Said  Superior  Court  of  Chancar  shall  dbect*     It  is 

ISOS 

K^^^A^^    therefore  decreed  and  ordered,  that  the  cause  be  remanded 

Lewises  Exe«  to  the  said  Superior  Court  of  Chancery,  for  further  pr6« 

V.  ceedings  to  be  had  therein,  agreeable  to  tlie  foregoing  ofn" 

Bacon's  Le* 

gatee.         ^lO". 


Mondays  October  24,  1808«  The  following  decree,  us 
^ubstance^  was  entered^ 

ITie  wkok  Court  was  of  opinion,  that  the  decree  of  the 
Chancellor  was  erroneous,  in  this,  that  he  admitted  an  ao- 
coimt  stated,  and  an  affidavit  annexed  thereto,  to  be  evi-» 
dence  in  the  cause,  to  charge  the  estate  of  Fielding  Lewis^ 
deceased,  with  the  amount  of  that  account,  although  that 
affidavit  was  made  in  a  foreign  country,  without  the  know- 
ledge of  the  party  sought  to  be  charged  thereby,  nearly  se- 
venteen years  before  the  commencement  of  the  appellees^ 
suit ;  and  although  there  is  no  proof  that  the  said  Fielding 
Lewis  ever  acknowledged  die  justice  of  that  account,  or  pro- 
mised pa3nnent  thereof,  or  that  the  same  was  ever  seen  either 
by  himself,  or  by  his  executors,  or  either  of  them,  previous 
to  the  institution  of  the  present  suit ;  and  although  the  tw» 
principal  items  therein,  amounting  respectively  to  the  sum 
of  1,897^  13^.  5d*  and  2,565^  6^.  6d.  are  severally  stated,»as 
ialancee  of  other  accounts  rendered  and  agreed^  which  ac» 
counts  so  alleged  to  have  been  agreed,  ought  to  have  bee& 
produced,  if  still  in  existence,  and  proved  as  alleged.  As 
also  in  this,  that  compound  interest  is  charged  in  the  account 
so  stated  and  exhibited ;  and  interest  is  allowed  by  the  de- 
cree upon  that  compound  interest,  from  the  time  of  the 
institution  of  the  appellees'  suit :  as  also  in  this,  that  the 
decree  pronounced  is  for  the  aggregate  amount  of  the  ac- 
count so  stated,  viz.  2,488/.  12«.  instead  of  2,448/.  7s.  the 
balance  stated  to  be  due,  even  if  that  account  had  been  i»x>- 
per  evidence  in 'the  cause. 

Decree  reversed,  with  costs,  &c  And  the  Court  pro- 
ceeding to  pronounce  such  decree  as  the  Superior  Court  of 
Chancery  ought  to  have  pronounced,  the  whok  Court w^b 
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of  o^mon,  tliat  the  letter  of  Fielding  Lewis  to  Anthony  October, 
MacoHy  dated  die  34th  of  Januarify  1775,  acknowledging  ^^,i^^^ 
a  debt  due  from  him  to  the  said  Bacony  in  such  terms  as  Lewis's  Exe* 
shew  it  to  have  been  very  considerable,  but  without  speci-  ^^^ 
fying  the  amount  thereof,  of  which  there  is  no  evidence,  af-  ®*^J^e^^ 
fords  sufficient  reason  for  retsdning  the  cause  in  the  Superior  - — ■ 
Court  of  Chancery  for  a  year,  or  such  further  time  as  the 
,said  Court  of  Chancery  may  think  reasonable,  to  be  further 
proceeded  in,  in  such  manner  as  the  parties  may  be  advised 
for  their  benefit :  and  in  such  further  proceedings  to  be  had 
in  the  cause,  a  majority  of  the  Court  is  of  opinion,  that  the 
estate  of  the  said  Fielding  Lewis  is  to  be  charged  with  the 
value  of  3,000  bushels  of  wheat,  which,  in  the  said  recited 
letter,  he  said  he  was  manufacturing  into  flour,  and  pro- 
mised to  apply  the  proceeds  diereof  towards  discharging 
die  said  debt ;  the  value  or  proceeds  of  which  to  be  ascer- 
tained in  such  manner  as  the  said  Court  of  Chancery  shall 
direct ;  and  further,  that  the  said  Court  of  Chancery  direct 
an  inguiiy  to  be  made,  whether  the  same,  or  any,  and  what 
]part  thereof  hath,  by  the  said  Lewis^  been  so  applied.  And 
a  majority  of  the  Court  is  further  of  opinion,  that  the  be- 
nefit of  the  appellant's  plea  of  the  act  of  limitations  was, 
ytead  is  proper  to  be  reserved  to  him,  till  the  final  hearing  ; 
and  if,  upon  that  occasion,  it  shall  appear  that  there  remains 
any  surplus  of  the  funds  appropriated  by  the  testator ^ 
Fielding  Lewis,  specially  to  the  payment  of  his  just  debts^ 
the  said  plea  ought  not  to  operate,  or  be  admitted  by  the 
said  Court  of  Chancery,  to  bar  the  appellees  from  a  decree 
for  so  much  thereof,  as  shall  remain  in  the  hands  of  the  ap- 
pellant, after  payment  of  other  just  debts  of  his  testator: 
but  as  the  appellees  have  not  shewn  themselves  to  be  with- 
in any  of  the  exceptions  contained  in  the  act  of  limitations, 
the  appellant  will  be  entided  to  the  benefit  of  the  said  act,  in 
bar  of  a  recovery  against  him,  beyond  the  balance  which 
may  so  appear  upon  an  account  to  be  taken  as  to  those  funds, 
in  such  manner  as  the  said  Superior  Court  of  Chancery  shall 
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OcTOBBtt,  direct.  The  cause  was  remanded  to  the  Swerior  Colin  of 
^^^^^^^  Chancery,  for  further  proceedings,  agreeable  to  the  forego^ 
'Leifis'i  Ese-  lAg  opinioM  and  dccxee* 


cutor 

V. 

Btiooii'sLe* 
gate©. 


Monday,  Robcrt  and  Samuel  Terrell  araimt  PSage^s 

October  2i,  a    i      •    • 

1S08.  Administrator. 


It  is  a  good  THIS  was  an  appeal  from  a  judgment  of  the  Distritt 
lasting  judg-  Court  of  Fredericksbufg. 

wwxHng^a  re-  Robert  and  Samuel  Terrell  brought  an  action  of  ctroenant 
•  ronerai^v^  upon  a  written  agreement,  but  not  under  seal,(a)  between 
diet  for  the  Mann  Papre^  of  the  one  part,  and  Robert  and  Samud  Ter^ 

plaiutifTy  that  *^  .  . 

there  were  r^//,  of  the  Other,  (as  mentioned  in  the  deed,)  but  signed 
the  deciara-  Only  by  Monn  Page  and  Samuel  Terrell^  whereby  *^  Page  did 
b!^5nnhiVTn  bind  himself  to  let  and  grant  unto  the  said  R.  and  S.  T.  a 
SSfn^a  "  ^^^  of  his  mill,  to  have  and  to  hdd  the  same  from  one  t& 
th^'other"ett-  "  ^^^^^  years^  as  they  may  chuse  /*  "  and  further  did  bind 
iirciyin  case.  *<  himself  to  keep  the  said  mill  in  good  order  durinc:  the 

To  which,  the  .      *^  ,  ma,,,..- 

defendant        "  abovc  mentioned  LEASE.''  And  the  plaintifl»  say  that,  un# 

**  that  he  hid  der  the  agreement  aforesaid,  they  were  possessed  of  the  said 

the    cmc-°    i^^ll  f'or  one  year,  and  fully  complied  with  every  part  of  ihh 

(«rsee  2     aforesaid  agreement,  but  that  the  defendant  did  not  comply^ 

stra.  814.      therewith  on  his  part,  for  that  the  dam  was  broke  by  a  vio- 

Jones.  !2  ix)rd  lent  fk)od  of  rain,  and  the  defendant,  although  requested  to 

S.c!^         '  repair   it,  had  refused  so  to  do,  and  the  plaintt^   were 

obliged  to  do  it,  at  the  expense  of  45A  whereby  he  became 

Kable   to   pay  the  same  to  them,  and  assumed  to  pay  the 

same,  when  thereto  required.     ITien  there  follows  a  count 

for  money  laid  out  and  expended  to  the  defendant's  use, 

which  he  assumed  to  pay.     Neverdieless,  not  reg^ing: 

his  promises  and  undertakings  so  made  as  aforesaid,  he  had 

refused  to  pay  the  plaintiiTs,  &c.     The  defendant,  after  ta« 

king  oyer  of  the  agreement,  pleads, "  that  he  hath  not  broken 
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^  his  covenant  in  manner  and  form  as  tht  plaintiff  hadi  com*    Octobbii» 
•*  pladned,  and  thereupon  issue  is  joined.'*    The  Jury  found    yJ^^Lj 
a  verdict  for  die  plaintifls  in  these  words  :  **  We,  of  the      TerreU 
■»Jiuy,  find  for  the  plaintiffs,  in  damages,  60/.  6»i.   lOd.^  Ptg»'/Admt 
The  County  Court  gave  judgment  for  the  damages  so  as>     "^*^**Tv 
sessed ;  but  on   an  appeal,  taken  by  Pagt^  to  the  District 
Court  <A FreSericksburgy  the  judgment  was  reversed,  and  the 
cause  renoanded  to  the  County  Court,  for  an  issue  to  be 
made  up,  and  tried  between  die  parties  on  die  second  count ; 
die  judgment^  on  the  first  count  being,  in  the  opinion  of  die 
Court,  erroneous,  and  there  being  no  issue  joined  on  the  se- 
cond count.     From  this  judgment,  the  Terrelh  appealed  to 
diis  Court. 

Wtilianuy  for  the  appellant.  The  first  count  in  the  deco- 
ration, thou^  it  begins  in  covenant^  is  essentially  in  assump' 
siU  It  charges  that  the  plaintifis  paid  so  much  money  for 
the  repairs  of  a  mill,  which,  by  the  terms  of  the  contract,  tho 
defendant  was  bound  to  repair,  and  which  he  fiukd  to  do. 
In  consideration  of  which,  the  defendant  assumed  to  repay 
the  amount.  The  second  count  is  also  indeintaUu  assumpsit. 

•The  plea  b  substantially  to  the  action ;  and,  according  to 
all  the  authorities,  if  there  be  an  issue,  although  it  be  not 
an  apt  one,  it  is  aided  by  verdict;  as  not  guilty  y  in  an  action 
of  assumpsit.[a) 

So,  in  assumpsity  upon  several  promises,  the  defendant 
pleaded,  "  that  he  had  performed  all  things  on  his  part  to  be 
^performedy^  and  it  was  held  to  amount  to  the  general 
issoeJb)  W    «  Loni 

It  b  a  rule  in  pleading,  that  when  the  defendant  pleads  a  Taforx.  Sea, 
bad  pleay  which  is  found  against  him,  the  plaintiff  may  a  c!^nd^r 

the  name  of 
(a)  CVo.  BUi.  470.  Corhyn  r.  Brvwn.  Cro.  Jac.  576.  Jwce  t.  Parker,  tie.  Sea  v.  Taylor, 
Xev.  14«.  Elrin^on  v.  DoahatU,    1  Stra.  574.  Bobirwon  v.  GiTen.  «  Stra. 

1088.    Mariham  T.  Gibbi.    1  ffeti.  i^  Mwif.  }53.    Jfwmctttt  and  others  v. 

thrtley. 
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OcTOBEft,    haoe  judgmerUy  either  for  the  msufficiency  orfitbity  of  the' 

1808.  .  »       .    X 

^^^^^^■^st^   plecu{a) 

TerreU  If  the  above  positions  be  correct,  then  the  judgment  o£ 

Pair's  Admi.  ^^  Coqnty  Court,  though  not  fDrmal,  is  substantialiy  rig^t  c 

"^^''*^^'  1.  Because  the  plea  professes,  and  is  in  fiict  an  answer  to 
^Ir^G^L  the  whole  declaration.  2.  Because  the  issue  was  merely  an 
edit  164.  in  informal  one,  and,  having  been  found  for  the  phdntiff,  he 
4.  cites  I  Sid.  shall  have  judgment. 

aing'Jutm  t"  But,  even  if  the  first  count  be  faulty,  yet  the  second  is 
Zev.iis,S.C.  clearly  good;  and  the  Jury  having  found  for  the  plaintiffp 
(^)  on  the  whole  question  submitted  to  them,  on  the  merits,  the. 

judgment  of  the  County  Court  oug^t  to  be  sustained. 

BottSj  for  the  appellee.      The  first  coimt  in  the  declara- 
tion is  incurably  bad.     It  is  in  covenant  upon  a  simple  con- 
tract.    The  writing  on  which  the  defendant  was  charged,  is 
merely  recited  in  hcec  verba^  a  mode  of  pleading  condemn- 
lb)  2  CcUL  30.  ^  ^y  ^^  Court  in  Cooke  v.  Sims.(b)     The  paper  is  not 
^^o'*''^-     averred  to  have  been  signed  or  delivered  by  Page;  and,  it 
Hen.UMwtf.  would  seem,  on  its  &ce,  never  to  have  been  perfected ;  iot 
it  is  only  signed  by  two  out  of  three  contracting  parties. 
The  breach  is  not  one  fitted  to  the  agreement  to  execute  a 
lease,  but  it  would  do  for  a  breach  to  an  otxiinary  covenant 
in  a  lease.     The  paper  in  the  record  imports  no  lease  in  it- 
self.    It  could  not  create  a  tenancy.    It  was  a  mere  project 
of  an  agreement  to  execute  a  lease.     Even  the  commence- 

(l)  Qtt4eret  vhether  the  auUioritiet  dted  by  Bacon,  support  thc^etifral 
position  adTanced  in  the  text  The  case  of  WiUMmgham  v.  C»mbe,  (1  SitL 
289.  and  1  Lev.  183.)  merely  proves  that  an  informal  issue  is  cured  by  vei'dict, 
but  not  an  immaterial  one ;  and  the  distinction  between  these  issues  is  well  ex- 
plained in  1  Lev,  3S.  Serjeant  r.  Fairfax,  The  other  cases  cited  by 
BacoUy  as  estabUshing  the  tame  pointy  viz.  Moor,  399.  Hide  v.  Dean  and 
Canons  of  fFindaor,  Cro.  EUz,  457.  S.  C.  and  2  Leon.  116.  Grtuf  and  Conr 
etable'a  case,  seem  as  little  applicable.  It  is  to  be  regretted  that  a  book  in 
such  general  use  as  Bacon's  Abridgment,  and  one  deservedly  held  fn  si^ch 
high  estimation  by  the  profession,  should  abound  in  so  many  errors,  both  aa 
to  reference  and  doctrine.  Some  future  editor,  we  may  hope,  will  see  tho 
propriety  of  examining  all  the  references,  and  not  content  himself  with  ijoie^^ 
ly  copying  the  errors  of  his  predecessor. 
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4xient  of  the  tenancy,  and  the  election  of  the  plaintiffs  to  take    October, 
the  tenement  for  one  or  three  years,  was  left  to  be  fixed  by    v,^^/-^^ 
the  lease.     To  suppose  that  the  tenancy  was  created  without      Terrell 
the  lease,  would  be  to  do  violence  to  the  plain  words  of  the  Pa|e'«  AdniK 

*  iiiHtrator. 

writing,  and  to  do  injustice  between  the  parties.     The  cases    < 

in  ejectments  where  the  distinction  has  been  taken  between 
an  agreement  to  lease,  and  a  writing  containing  words  of 
present  demise,  are  decisive  on  the  law  of  this  point.  The 
injustice  would  consist  in  surprising  the  landlord  with  a  pre- 
mature tenancy,  in  which  cmly  one  of  two  joint-tenants  would 
be  bound  in  the  agreements  on  their  parts  to  be  performed. 
The  declaration  avers  that,  under  the  agreement,  the  plaintiffs 
were  possessed  for  one  year.  If  the  agreement  was  merely 
inchoate^  and  there  were  in  it  no  words  of  present  demise, 
the  plaintiffs  could  not  be  possessed  under  it.  The  declara- 
tion docs  not  aver  that  the  injury  to  the  dam  happened  with- 
in the  year  of  the  plaintiff's  possession.  This  is  a  defect  in 
the  plaintiff's  case,  and  not  in  the  mode  of  setting  it  out. 
TTie  injury  to  die  dam  was  not  provided  for  by  the  agree- 
ment* The  Court  might  be  wearied  with  further  objections 
to, the  first  count,  but  enough  have  been  enumerated. 

Proving  the  first  count  to  be  bad  would  siistain  Ae  ver- 
dict on  the  second,  if  there  was  any  issue  on  it. 

The  defendant  craved  oyer  of  the  covenants,  and  pleaded 
he  had  not  broken  his  covenants.  It  is  only  by  a  pener- 
sion  of  all  sense  and  language,  that  this  can  be  turned  into 
non-assumpsit.  It  is  to  contend  that  a  plea  of  any  thing  is 
a  plea  to  every  thing. 

There  are  cases  in  which  not  giiiltif  in  debt  or  assumpsit^ 
is  cured  by  verdict ;  but  in  these  the  parties  appeared  to 
have  gone  to  trial  on  the  merits,  and  there  were  no  counts 
to  which  not  guilty  could  be  intended  to  apply,  except  the 
counts  in  debt  or  assumpsit.  By  necessaiy  intendment, 
therefore,  to  support  the  justice  of  the  case,  and  to  avoid 
the  total  uselessness  of  the  plea,  the  Court  will  apply  it  to 
the  declaration.  But  if  not  guilty  were  pleaded  in  a  suit 
where  assumpsit  and  tort  were  joined,  the  plea  would  have 
VoulIL  Q 
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its  natural  and  useful  effect  by  being  confined  to  the  tort ; 
and,  in  such  case,  the  Court  would  wfyt  apply  it  to  both 
counts.  * 

In  the  case  at  bar,  the  plea  is  not,  in  shorty  "  not  gtuity^ 
but  it  is,  that  the  defendant  had  not  broken  the  covenants*  It 
is  obvious  that  this  was  intended  for  the  first  cpupt  alone, 
and  that  the  verdict  was*upon  the  issue  formed  on  it.  The 
plea  to  the  covenant  was  to  be  imputed  to  tlie  plaintiff, 
whose  complaint  was  ill  covenant.  "  It  would  be  as  unjust, 
as  it  would  be  absurd,  to  make,  by  legal  legerdemain,''\in 
issue  that  never  entered  into  the  minds  of  the  parties^  nor 
was  heard  of  by  the  Jury.  *  •  *        ^ 


Wednesday y  October  26*  The  Judges  gave  their  opinions. 


Judge  Tucker,  having  stated  the  xase  as  •  abovey  pro- 
ceeded* ^*  ,  *  • 

Here  are*  two  counts  in  this  declaration ;  th(  .one  begins 
in  covenant,  and  condudes  in*  case  i  the  secgnd  is  altogjether 
in  case.  There  is  but  one  plea,  and  that, is  to  the  count 
which  begins  in  covenant,  leaving  th&^  other  count  unan- 
swered» 

Upon  a  view  of  this  agreement,  it  appears  not  to.  be  a 
lease  in  itself,  xmr  even  a  demise,  but  an  agreement  td  make 
a  lease  with  certain  covenants  *and  conditions  therein.(a} 
The  only  breach  capable  of  being  .assigned  upon  this  agreed 
ment,  (to  which  Samuel  Terrell  on(y^  and  fiot  Rphert  and  Sa* 
muel^(J))  is  a  party,)  would  be,  tJia't'the  defendant  refused  to 
make  a  lease  pursuant  thereto ;  and  as  Robert  Terrell,  though 
named;  is  not,  in  fact,  »a  party  to  this  agreement,  no  acticMi 
can  be  sustained  by  him  upon  it.  I  am,,  therefore,  of  opi- 
nion, that  judgment  ought  to  be  arrested  upon  the  first 
count ;  and  diat  upon  the  second  count,  there  being  no  non 
pros  entered  by  the  plaintiff,  the  cause  ought  to  be  sent  back 
for  further  proceedings  to  be  had  upon  that  count,  agreea- 
(c) «  CaBt  39.  biy  (o  &e  decision  in  Cooke  v.  Simms.(c) 


(a)  Seed 
CaUyZ^    the 
opinion     of 
Judge  Lyon*. 


(b)  See£«p. 
JVfp.  246. 
3d  edit 
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Judge  Roane  was  of  opinion,  that  the  judgment  of  the  Octobeb, 

District  Court  was  perfectly  correct,  and  ought  to  be  af-  s^^v-^ 

firmed.  -  Terrcll 


Judge  FleminC  concurred. 

By  die  whole  Court,  (absent  Judge  Lyons^  the  judg- 
laent  of  die  District  Court  affirmed,  and  the  cause  remand- 
ed for  further  proceedings. 


V. 

Pagr'**  Adrai- 
nij-tmlor. 


Spotswood  against  Price,    Executor  of  Clai-         Tue%day, 

t  «  October^. 

borne,  &c.  • 

THIS  was  an  appeal  from  a  judgment  of  the  District  ir  tn  Execu- 
Court  of  Fredericksburg^  affirming,  with  damages  and  jCdg^entTfo* 
costs,  a  judgment  of  the  County  Couri  of  Spotsylvania^  re-  Ju^^^twuto'^ 
covered  by  the  appellee  agsdnst  the  appellant.  Jlliinlstrator 

Robert  Price^' stv]in%  himself  Executor  of  Philip  Ckd"  of  the  debtor, 

^       Jm   ^  '^  to    b«    levitd 

home^  who  was  assignee  of  William  Dandridge^  Executor  of  the  goods 
of  William  Armistead^  deceased,  instituted  an  action  of  ^  Uie  iutes- 
debt,  Suggesting  a  devastavit^  in  the  County  Court  of  Spot*  Jjj^rwarda,"  * 
tyhania,  against  Alexander  Spotswood.  The  declaration  ^^n^  of"  debt 
was  in  medetinet  only,  for  liSL  Os.  4d.  and  5  dollars  and  •p»'«7'^  ^e 

•  ^  ^     ^  ,  admiitistra- 

12  cents  ;  aad  charged  th^t  the  plaintiff,  theretofore,  in  the  tor,  suggvst- 
said  Court,  recovered  a  judgment  against  the  said  Alexan*  vit,  and  de- 
(kr  Spotswoodj  as  administrator  of  William  Daingerfield^  detinet  only, 
deceased,  for  die  above  sum,  being  die  debt  and.  costs,  to  hH¥«r*j»5I?g- 
be  levied  of  the  goods  and  chattels  of  the  said  Dainger-  "^1^^^ 
field,  if  so  much,  8cc.  and  concludes  with  an  averment,  that  adnunistra- 

•'  .  .  -  .       .  c  tor,  but  only 

after  the  rendition  of  the  said  judgment,  the  defendant,  de  haidt  tetta- 
[Spotswoody  now  appellant,)  eloined,  wasted,  and  disposed 
ofi  to  hb  own  use,  the  goods  and  chatteb  of  his  intestate,  the  ^  DSntiff 
to  die  value  of  die  debt  and  costs  diereby  darned.    The  da-  ^'^*^ 
mages  were  laid  at  100/.  P^*  ^  "^^ 

^  .  .  case,  he 

ought  to  de- 
•  «  *  Clare  m  the  debet  and  detmet. 
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October,         The  defendant  (Spotsrwoody  now  appellant)  pkaded,  tfakt 

1808 

\^^  .^j    he  had  "  fully  administered  all  and  singular  the  goods  and 
Spotswood     "  chattels,  rights  and  credits  of  the  said  William  Dmngcr^ 
Price.         ^^Jieldy  deceased,  which  had  come  to  his  hands  to  be  admi- 
*  **  nistered  ;"  and  concludes  with   a  verification.    ,  To  this 

plea  there  was  a  general  demurrer  and  joinder.  The  Coun- 
ty Court,  on  argument  of  the  demurrer,  gave  judgmentp 
that  the  plea  of  the  defendant,  and  matters  therein  contain- 
ed, were  not  sufficient  in  law  to  bar  the  plaintiff's  action* 
Judgment  was  thereupon  rendered  for  the  debt  in  the  de- 
claration mentioned,  and  a  writ  of  inquiry  awarded  to 
ascertain  the  damages.  The  Jury  assessed  them  at  118i  0*. 
Ad.  and  5  dollars  12  cents,  the  sum  claimed  in  the  declara- 
tion. For  this  sum  and  costs,  judgment  was  entered 
against  Spotsivood^  who  appealed  to  the  District  Court ;  and 
the  judgiAent  of  the  County  Court  having  been  there  af- 
firmed, he  again  appealed  to  this  Court. 

IVilUamSj  for  the  appellant.  I'he  first  proposition  for 
which  I  shall  contend,  is,  that  the  declaration  should  have 
been  in  the  debet  and  detinety  and  not  in  the  detinet  only. 
(a)  3  Eeut,  2.  Upon  looking  into  the  authorities,  one  will  be  found,(a) 
i^  Thompson,  where  the  plaintiff  declared  in  the  detinet  only,  and  the 
judgment  was  sustained :  but  that  was  after  verdict^  this 
is  >after  demurrer ;  and  the  Court  will  go  back  to  the  first 
fault  in  the  pleadings,  which  is  in  the  declaration. 

The  most  tiiat  the  plaintiff  could  recover,  under  such 
a  declaration  as  this,  would  be  a  judgment  de  bonis  testa* 
toris  /  but  tliis  being  a  judgment  de  bonis  propriisj  it  is 
error. 

The  demurrer  to  the  plea,  in  the  County  Court,  admit- 
ted, that  the.  defendant  had  fully  administered,  and  there- 
fore judgment  ought  to  have  been  rendered  in  his  favour. 
The  plaintiff,  instead  of  demurring,  should  have  replied 
the  judgment,  by  way  of  estoppel ;  and  not  having  done  so^ 
he  cannot,  upon  a  general  demurrer,  use  it  as  such. 

Another  en-or  was,  that  the  damages  laid  in  the  declara- 
tion, were  lOOL  only,  and  the  verdict  and  judgment  were 
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ixr  ttSL  Os.  4tL  and  the  costs  of  the  former  judgment*  The 
plaintiff  can  only  recover  in  damages  ;  and  he  cannot  obtain 
adjudgment  for  more  than  he  has  laid  in  his  declaration. 

BottSy  for  the  appellee.  If  the  action  had  been  brought 
by  PricCy  in  his  own  right,  the  declaration  should  have  been 
in  the  debet  and  detinet.  The  recovery  of  the  first  judg^ 
Bient  by  him,  as  executor,  did  not  make  the  sum  recovered 
due  to  himy  which  his  own  first  declaration,  by  being  in  the 
detinety  supposed  to  be  owing  to  his  testator.  If  the  reco- 
very on  a  declaration  properly  in  the  detinety  should  be  un- 
derstood to  change  the  owing  from  the  testator  to  the  plain- 
tiSy  the  judgment  would  not  accord  with  its  own  declara- 
tion. In  a  late  case,  gready  laboiu'ed,  in  the  Federal  Court, 
it  was  decided  that  the  administrator  de  boms  nony  was  enti- 
tled to  revive  die  judgment  obtained  by  the  first  represen- 
tative of  dxe  deceased.  This,  however,  could  not  have 
been  done,  nor  the  law  have  been  so  established,  if  the  debt 
was  changed  from  the  right  of  the  testator  to  the  executor, 
on  the  latter's  obtaining  his  judgment. 

If  I  am  wrong  in  this,  still  the  fault  is  cured*  Suppose 
a  general  demurrer  had  been  filed  to  this  deed — then  the  act 
of  Assembly(a)  would  have  sustained  it.  The  rule  is,  that 
upon  a  demurrer  to  the  plea,  you  shall  go  back  to  the  first 
buh ;  that  is,  the  first  fault  that  would  be  fatal  on  general 
demurrer  ;  for  by  pleading,  and  not  assigning  specially, 
fuilts  in  Jormy  under  the  reason  of  the  statute,  they  are 
waived.  To  say  that  the  defendant  owes  to  the  plaintiff,  or 
to  omit  such  allegation,  has  nothing  to  do  with  the  "  very 
"  Tight  of  the  case^'^  Whether  the  defendant  does  owe  to 
the  plaintiff  or  not,  is  to  be  determined  by  the  case  made 
out  in  die  declaration.  If  the  case  at  bar  shews  that,  ac- 
cordmg  to  law,  the  defendant  owed  to  Priccy  it  was  unneces- 
sary to  state  in  terms  that  matter  of  legal  inference.  What 
single  purpose  could  it  answer  ?  The  books  treat  these,  I 
know,  as  words  of  cabalistic  import.  Rules  of  practice  are 
not  like  rules  of  property.  The  former  should  be  moulded 
to  attain  justice.     To  omit  the  subscription  of  John  Doc 
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October,    and  Richard  JRotj  was  once  held  fatal  to  a  declaration  upon 

1808.  ,  '^ 

demurrer. 

The  judgQient  was  only  inducement,  and  was  dierefore 
properly  set  out  by  way  of  recital.  The  wasting  was  the 
gist  of  the  action. 

The  declaration  charged  a  wasting  of  the  assets  generally. 
The  plea  is  fatally  incorrect  in  confining  itself  to  the  assets 
which  accrued  before  the  rendition  of  the  judgment  in  the 
declaration  mentioned.  It  only  answered  a*  part  of  the  plain* 
tiff's  case,  being  an  affirmative  pregnant  with  a  negative. 

The  declaration  charged  a  waste  of  assets.  Devastavit 
vel  non,  would  have  opposed  a  negative  to  an  tffirmative* 
Fully  administered  was  answering  an  affirmative  with  an  af- 
firmatives A  traverse  was  essentially  necessary  to  make  the 
plea,  issuable. 

fiut  the  judgment  was  an  estoppel  to  the  defendant  to  de- 
ny assets  to  satisfy  the  judgment,  or  to  affirm  any  fact  in- 
compatible with  the  receipt  of  sufficient  assets.  I^  die  de- 
fendant had  fully  administered  thi  assets,  admitted  by  the 
judgment,  in  paying  other  debts,  it  was  a  devastavit*  The 
declaration  shewed  the  estoppel.  A  replication  of  it  would 
only  have  been  to  shew  it  again.  As  to  the  damages,  the 
defendant  may  get  clear  of  them  by  paying  the  debt.  The 
judgment  is  rendered  for  the  debt  to  be  discharged  by  the 
damages. 

Tuesday,  November  1.  The  President  ddivered  the  opi- 
nion of  the  Court :  That  the  appellee,  not  having  charged 
the  appellant,  in  his  declaration,  in  the  debet  and  detinet^  as  he 
might,  but  in  the  detinet  only,  was  not  entided  to  a  judgment 
against  him  de  boms  propriis,  but  de  bqjtis  testatoris  oidy. 
Judgment  reversed  with  costs,  &c.  and  entered  accdrding  to 
the  principles  of  this  opinion. 
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October, 
*  •  1808. 

Moore's  Acfministrator  against  Davvney  and  another,    ^•^'^'^^^*^ 
Administrators  of  Bell.  ^ 

*  THE  appellees^  in  ^heir  character  of  administrators  of  The  gUt 
Thomas  Beli^  decked,  brought  an  action  of  trespass  in  the  mutt,  in  all 
District  Court  of  Fredericksburg^  against  the  appellant's  J^yt^^" 
testator,  in  his  lilPe-time,  as  late  High  SheriflF  of  Orange  ^r\*^^ 
County  ;  and  declared,  "  for  that  -whereas^^  G.  L.  Grasty^  th^**^"  •' 
one  of  his  deputies,  under  colour  of  an  execution,  in  behalf  »"  trei\»»M, . 
of  a  certain  jfohn  Allen^  against  the  goods  and  chattels  of  a  dccfcux;  "  ./W 
'  certain  Zachariah  Burnley j  with  force  and  arms,  entered  a»,"  he.  7n4 
the  plaintifTs  close,  ^d  took  and  carried  away  therefrom,  a**p^tiv^*^i^ 
eight  slaves,  by  aame,  belonging  to^the  estate  of  their  in-  7^""^"i»   « 

^  ^    ^  '  «     o  ^18  error,  and 

testate  ;  concluding,  in  the  usual  way,  to  their  damaee  of  ^*"    "o^    ^ 

«  rwv^f       ™  ./  .  cared  by  reiw 

3,000/,     Plea,  not  guilty.  ^  ditt 

At  the  trial,  a  demurrer  to  the  evidence  was  filed,  from  An  action  of 
which  it  appeared,  that  Thomas  Belly  the  plaintiff's  (now  ^^SraHi^^h 
appellee's)  intestate,  in  the  month  oi  December.  1795,  in-  pfjerifffortfic 

-  *  ■  '^  '  .  '    .  '  tortious  aet  of 

termarried  with  Sallys  the  daughter  of  Zachariah  Burnley  ;  *>"  deputy,  <» 
that  immediately  after  the  marriage,  Burnley  sent  the  slaves 
in  the  declaration  mentioned,  to  the  said  Thomas  Bell^  in  trator  dccilre 
whose  possession  they  remained  till  his  death,  in  Aprils  th^t  ^ Uie'de^ 
1795,  a  few  days  previous  to  which  his  wife  died ;  that,  ^^^^  ^^ 
after  the  death  of  Thomas  Bell.  viz.  on  the  23d  of  May.  ^^*\  enter- 

'  ^'^  ed    Am    (the 

1798,  an  execution  was  issued  from  the  Clerk  s  office  of  the  piamUjft) 
District  Court  of  J^rederkksburg^  at  the  instance  of  John  took*  there 
Allen^  against  Zachariah  Burnley^  upon  a  judgment  of  that  sUvei  ^!!|^ 
Court  rendered  m   April^  1795,  and  founded  on  a  contract  S^te^f  ^ 
mstde  in  the  year  1 W4 ;  which  execution  was  levied  on  the  '"Mff^^^l    ]* 

^  ^     ,  •  will  be  mtend- 

ed,  aftei'  ^rdict,  that  the  trespass  wm  'committed  on  the  plantation  of  his  intestate,  and 
that  the  plaintiflT  was  in  possession  thereof,  for  the  purpose  of  finishing  the  crop,  by  virtue 
of  the  act  off^sscmbly.     {^Rev.  Code.  1  vol.  c.  9'i.  s.  46.  p.  166.) 

A  father  possessed  of  an  ample  fortune  having  sent  certain  of  his  slaves,  immediately  after 
the  marria^  of  one  of  his  daughter,  to  her  husband,  in  whose  fM)ssessiou  they  remained^ 
vtthout  intermptiou  or  claim,  until  his  death,  which  happened  two  years  and  four  roonthi 
afierwarda  ;  it  will  be  presumed,  (no  proof  of  fraud  appearing,)  that  such  slaves,  being  no 
more  than  a  reasonable  provision  for  the  daiighter  at  the  time,  were  a  gift  in  consideration  of 
the  marriage  ;  .and  the  rigl^,  of  tlie  representatives  of  thcliusbaitd  i&  good  against  the  credit- 
on  of  the  &ther.      . 
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October,    said  slaves,  tfa^n  in  the  possession  of  the  plaintiffs,  (the  ap« 
y^r^,r^^    pellees,)  and  who  had  been  possessed  of  them  from  the  death 
Moore's  A<i.  of  the  said  Thomas  Bell^  their  intestate,  as  a  part  of  whose 
in  nis  i-a  r    ^^^^  ^^y.  j^^  httxi  appraised  ;  that  the  sale  was  forbidden 
^auoTher**   by  the  plaintiffs,  of  which  the  Sheriff  took  no  notice,  but 
•~""~'~~    sold  the  said  slaves  in  discharge  of  the  aforesaid  execution ; 
that,  at  die  time  of  the  marriage  above  stated,  Zachariak 
Burnley  was  possessed  of  a  large  fortune  ;  that  he  had  been 
in  the  habit  of  giving  each  of  his  daughters,  upon  their  mar- 
riage and  going  to  house-keeping,  seten  slaves,  and  had 
frequendy  declared  his  intention  of  making  a  similar  pro- 
vision for  the  rest  of  his  children,  under  like  circumstances. 
Then  follows,  as  a  part  of  the  evidence  demurred   to,  a 
certificate   of  the    Clerk   of  Orange  County,    of  William 
Moore'^s  being,  at  the  time  of  the  service  of  the  said  exe- 
cution. High  Sheriff  of  the  said   Coimty,  and  of  Grasty^s 
having  been  duly  qualified  as  one  of  his  deputies.     There 
is  also  in  the  record,  a  deed  from  Zachariak  Burnley  to  his 
son  Reuheny  dated  the  23d  of  January^   1796,  for  forty- 
nine  slaves  ;  (in  which  deed  die  consideration  is  expressed 
to  be  2,225/.)  together  with  the  inventories  and  appraise- 
ments of  the  estates  of  Zachartah  Burnley ^  (who  died  in 
May^  1800,)  and  of  Thomas  Bell. 

The  Jury  found  a  verdict  for  the  plaintiffs,  for  432i 
damages,  subject  to  the  opinion  of  the  Court  upon  the  de- 
murrer to  evidence. 

On  argument  of  the  demurrer,  the  District  Court  gave 
judgment  for  the  plaintiffs  (the  appellees)  for  the  damages 
assessed  by  the  jury,  together  with  the  costs*  From  this 
judgment  Moore  took  an  appeal,  pending  which  he  died ; 
and  it  was  revived,  by  consent,  against  his  administrator. 

Warden^  for  the  appellant,  relied  on  the  following  points  : 
1.  That  an  action  of  trespass  would  not  lie  against  the 
High  Sheriff,  for  the  act  of  his  deputy.  The  officer  who 
takes  the  property  is  alone  liable.  Trespass  is  an  immediate 
injury,  and  the  persons  who  commits  it,  is  answerable  for 
his  conduct.    On  this  point,  he  referred  to  Daltoris  Sheriff-^ 
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.105.  who  cites  Keihvay  119,  120.     Roll  Ahr.  552.  O.  9.    Octobi:*, 
translated  and  incoqjorated  in  20  Fin.  Abr.  458.  pi-  9.  Ibid.    ,J.^1!^^ 

459.  pL  1.    /&/</•  460.  pi.  1.  Mof.re'8    Ad- 

2.  That  an  administrator,  as  such,  cannot  be  possessed  "*"*'*J^^** 
of  a  close  which  may  be  broken  ;  for  which  trespass  quare  ^*^^  ■**** 

ckmsum /regit  will  lie.     The  gist  of  the  action  is  the  break'^  ■  ■ 

iag  of  the  close ;  the  taking  afterwards  is  like  any  other 

taking.  If  Bell  had,  by  his  will,  devised  lands  to  his  exe- 
cutors to  be  sold,  that  circumstance  should  have  been  sta- 
ted, and  that  thus  it  became  their  close.  But  no  property 
whatever  is  alleged  in  this  declaration  ;  and  that  omission 
is  &tal  even  after  verdict.(a)  (a)  %  M6ry. 

3.  That  slaves  being  living  things^  and  rational^  as  we  Mecum^  236. 
musit  intend,  could  have  no  value ;  but  might  have  had  a  ^^  tw^* 
pr\ce.     If,  in  a  declaration,  you  state  the  vahie  of  a  living  *^^-  ^• 
things  it  is  {ataL(6)     This  holds  good,  as  well   in  trespass     (6)  s^Wt 
as  detinue.  ^^i   '^ 

On  the  merits,  he  contended,  there  was  no  proof  of  any-®'"*'^* 
gift  of  the  slaves  to  Bell^  so  as  to  make   his  possession  of 
diem  an  exception  to  the  general  provisions  of  the  law  con- 
ceminfi:  rifts  of  slaves.rc)  (c)  Sec  nev. 

^  ^  Code,  TOL    1. 

e.  103.  p.  192. 

Williams^  for  die  appellees*  In  this  case,  Mr.  Warden  '*  ' 
seems  to  suppose  that  he  is  at  liberty  to  except,  as  upon  a 
special  demurrer.  He  ought  to  recollect,  however,  that  it 
18  a  demurrer  to  evidence  ;  which  will  be  considered  by  the 
Court  as  a  general  verdict.  This  is  the  Jaw,  both  of  En- 
fkauL  and  this  country.^)  (<0  «  Waah. 

The  first  objection  of  Mr.  Warden^  is  to  the  action  itself,  v.  tFhUc, 
m  bemg  brought  against  the  High  Sheriff  for  the  act  of  his 
deputy*     After  the  decisions  of  the  Courts  of  England^  in 
Saunderson  v.  Baker  and  Martin{e)  in  the  Common  Pleas^      (e)  f  Wm. 
rf  Ackworth  V.   Kempe{f)  in  the    Kvi^s  Bench^  and  of  3  Wii%.  S09. 
James  v.  M^Cubbm^g)  in  this   Courts  the  question  is  for    ^yj  j^^^^ 
ever  at  rest.     In  the  case  in  Douglas^  all  the  authoriries  ^'tg\  ^  qqIL 
were  reviewed,  and  those  relied  ou  by  Mr.   Warden^  were  ^'-'^ 
expressly  overruled. 
Vol.  ni.  R 
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October,        As  to  the  exception  that  the  appellees,  in  their  character 

v,^^-.^  of  administrators,  could  not  have  a  close,  it  is  unnecessary 

Moore's  Ad-  ^^  ^  considered,  on  the  general  doctrine.     This  is  a  case 

^     ^-       ,  where  they  were  authorised  and   required  to  retain  pos- 

DflAvney  and  '  ^  ^  ^       *  * 

anoiher.      session,  under  the  particular  provisions  of  our  own  laws,(a) 

(a)  Sec  H(n\  for  the  purpose  of  finishing  the  crop  :  and  if  a  case  can  be 

f  "92!  p^iee!  made  out  which  will  support  the  action,  the  Court,  after  a 

».46.  general  verdict  *or  demurrer  to  evidence,  will  presume  it 

was  proved  to  the  Jury.     Even  admitting  that  some  parts 

of  the  declaration  state  improper  grounds   of  action,  yet 

there  are  others  clearly  good,  and,  after  verdict,  the  Court 

will  intend  that  the  Jury  gave  damages  for  the  actionable 

parts  only  of  the  declaration.(l) 

The  objection,  that  no  property  is  stated  in  the  plaintifiis, 

arises  from  a  misconception  of  the  effect  of  the  declaration. 

«^^)   ^r}^'  But  whether  it  be  so  or  not,  b  immaterial  after  verdict^fi) 

Baym,    239.  '  ,  \  ' 

Fmtleroy    v.  So,  with  respect  to  price  or  value  ;  if  both  had  been  omit- 
Bac.  Abr.     ted,  it  would  have  been  aided  by  the  statute  of  jeofaik.   In 
detinue^  where  you  go  for  the  specific  thing,  it  is  necessar}^ 
to  state  the  price  or  value ;  and  the   omission,  on  special 
demurrer,  might  be  fatal ;  but  in  trespass  or  trover  it  is  not 
(0  «o  >'rru  inateriaL(c) 
^osA.    192.        It  may  be  said  that  the  administrators  should  have  de- 
Hm^^    ^   clared  in  their  own  names.     To  this  objection  it  may  be 
answered,  that  wherever  the  property,  or  damages,  if  re- 
covered, would  be  assets,  it  is  not  error  to  declare  in  the 
character  of  representatives  of  the  deceased.     Indeed,  the 
j^l^Yj^^  plaintiff  may  declare  in  either  way.y) 
CockerUi  and       It  will  probably  be  contended,  that,  this  beintr  a  dedara* 

wife,    Exccu-     ,        ,         *  ^  ,  ^ 

trix  otMoody,  tion  m  trespass,  the  word  whereas^  m  the  commencement 
will  vitiate  it.  But  since  the  decision  of  the  Court  of  King's 
(e)  iWiTf.  99.  Bench,  in  Douglas  v.  Hall^{e)  and  of  the  Conmion  Pleas, 
( n  3  Wih.    in  White  v.  Shcnv/f)  the  law  has  been  considered  as  set- 
tled, that  it  is  well  enough  after  verdict. 

(I)  See  2  Johntorft  {^.  7.)  Rep.  283.  Suele  ▼.  Wettem  Inland  Lock 
J^atdgation  Company.  Ibid.  442.  PhettepUtce  v.  Steele,  and  the  cases  there 
cited. 
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The  merits  of  the  case  arc  clearly  with   the  appellees.  OcroBEa, 

From  the   facts   stated  in  the  demurrer  to  the   evidence,  v^->^^^ 

a  Jury  ought  to  have  inferred,  and  the  Court  will  presume  Moore's  Ad- 

a  gift  to  Thomas  Bell ;  consequently,  the  continued  pos-  v. 

session  in  him,  excepted  the  case  from  the  operation  of  the  anotScr" 

statute  to  prevent  fraudulent  gifts  of  slaves,  and  the  taking    """""" 

by  the  Sheriff  was  cleaiiy  a  trespass* 

Randolph^  in  reply.  The  declaration  charges  an  entry 
into  the  plaintiffs*  close,  and  taking  away  slaves  belonging 
to  the  estate  of  their  intestate*  This,  then,  is  a  mixed  de- 
mand, for  an  injury  done  to  the  plaintiffs  and  to  their  in^ 
tesUOe.  The'  damages  for  breaking  the  close,  belong  to 
the  plaintiffs  in  their  oxvn  right ;  those  for  taking  away  the 
slaves  would  be  assets.  No  principle  is  better  established 
than  that  you  cannot  join  in  the  same  action,  a  demand  in 
your  own  right,  and  in  a  representative  character.  It  is 
said,  Jiowever,  that  the  slaves  were  employed  on  the  land 
of  the  intestate,  in  finishing  the  crop.  This  is  not  stated  in 
the  demurrer  to  evidence,  nor  can  it  be  presumed. 

But  the  quod  cum  in  the  declaration,  is  decisive  of  the 
question.  This  Court  has  decided,  during  the  present 
tenn,(a)  that  the  ^od  cum  in  a  declaration  in  trespass  is      (a)  Hord  v. 

r-»^i  Duhmaji,  vd. 

«^  S.  p.  m. 

[Judge  Roane.  There  was  some  difference  of  opinion 
on  the  point,  whether  the  quod  cum  would  be  fatal  after 
terdict.  lo  the  case  of  Hord  v.  Dishman^  there  was  a 
general  demurrer  filed  by  the  plaintiff  to  the  defendant's 
plea.]     ^- 

Randolph.  There  can  be  no  difference  on  this  point,  be- 
tween a  general  demurrer  and  a  verdict.  So  much  dimity 
is. attributed  to  a  verdict,  only  from  the  presumption  that 
Ae  Jury  have  drawn  sdl  the  necessary  inferences  from  the 
evidence. 


y 
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October,    Friday^  October  28.     The  Judges  delivered  their  opiniohs* 

Moore's  Ad-      Judge  TucKER.    Several  exceptions  were  taken  to  tiic 
V.  declaration,  by  the  counsel  for  the  appellants. 

anoSer.  ^*  That  an  action  of  trespass  does  not  lie  against  a  Hig^ 

"  Sheriff  for  die  act  of  his  deputy,  as  such. 

If  I  had  ever  entertained  any  doubt  upon  this  point,  the 
(a)  3  JillM.  case  of  Sciunderson  v.  BaierJa)  and  the  decision  of  the  Court 

309.      2      IV. 

Biacki.  832.    in  Jarnds  v.  M^Cubbm^'b)  must  have  removed  it.     The  law 

'  (i)  2  Catt^  looks  upon  the  Sheriff  and  his  officers  as  one  person :  he  \t 

^**  to  look  to  his  officers  that  they  do  their  duty  ;  for  if  iheff 

transgress,  he  is  answerable  to  the  party  injured  by  such 

transgression  ;    and   his  officers    are   answerable  over   to 

(c)    Per  him.(c) 

3   WUs,  317.       Administrators,    as  suchj   may,   by  possibility^   have  a 

%ep.'%^^See  close,  under  our  act  of  1792.{d)     But  I  consider  that  part 

C^P^"io3^'  of  the  declaration  merely  as  an  inducement  to  the  trespaae 

Cameron  ct    Jn  takinir  the  slaves.     Were  it  otherwise,  the  Court,  after 

noidt.  verdict,  would  intend  that  the  administrators  were  m  w>«- 

(d  ^     H&n 

Code,  vol.  i!  session  of  their  intestate's  plantation  and  slaves,  under  thtt 
0.92.  i.46.p.   ^   . 

IM.  act. 

The  blank  in  the  declaration,  and  the  different  -modes  of 
spelling  one  of  the  negroes'  names,  in  the  declaration  aaid  in 
the  demurrer  to  evidence,  are  of  no  importance.  The 
Court  ought  to  understand  the  evidence,  as  a  Juiy  would  in 
such  a  case. 

As  this  case  was  decided  entirely  upon  die  merits  of  the 
case  stated  in  the  demurrer  to  evidence,  in  the  District 
Court,  I  shall  notice  them. 

It  was  an  action  of  trespass,  for  that  one  G.  Z.  Grea^^ 
a  deputy  of  the  defendant,  under  colour  of  an  execution 
against  the  estate  of  Zachariah  Burnley^  entered  the-  close 
:  of  the  plaintiffs  and  took  and  carried  away  from  them  cer* 
tain  negroes.  Plea,  not  guilty.  A  demurrer  to  the  evi» 
dence  was  filed  in  the  cause,  which  stated,  tfiat  hi  Decent'' 
fcr,  1795,  Thomas  Bell ^  testator  of  the  plaintiffs,  intemW* 
ried  with  Sally  Burnley^  daughter  of  Zcwhariah  Burnley* 
That,  immediately  after  the  marriage,  the  said  Burnlqf 
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sent  die  slares  in  questioa  to  the  said  Thomas  BelL  Tim  Octo.e*. 
Aey  remained  in  BeiPs  possession  till  his  death  in  Afirii^  s^^!!^L^ 
1798,  a  few  da>-«  before  which  his  wife  died.  That,  on  the  M<wre*.  Ad- 
23d  of  May ^  thereafter,  an  execution  bsued  from  the  office  "^'•J^ 
ofAe  EHstrict  Court  of  Frederkksburg,  at  die  instance  of  ^^n'JfJi^ 
Jokii  Mefi^  against  the  said  Zachariah  Bumky^  founded  om 
a  judgment  obtaifi€d  (a  April  Courtt  1795,  which  executiott 
was  levied  on  the  said  slaves.  That  the  sale  thereof  was 
tnindden  by  the  plamtifis,  in  whose  possession  they  were 
and  had  been  from  the  death  of  Thomas  BelL  That,  at  the 
dme  of  the  marriage  between  Bell^nA  Sally  Burnley ^  Zacha* 
fiah  Burnley^  her  father,  was  possessed  of  a  laiige  fortune, 
consisting  of  fift^MMld  slaves,  &c« 

There  is  some  other  loose  testimony  stated  respecting 
ihe  jmmsion  which  Burnky  had  made  for  other  daughters, 
when  they  were  married,  and  the  nature  of  that  provision, 
"whether  rfjsolutc,  or  orfy  by  way  of  loan*  Zachariah 
Butnley  died  in  May^  1800* 

it  appears  to  me  that  the  delivery  of  the  negvoes  to  BeQ 
immediaiely  after  die  marriage,  may  well  be  presunaed  so 
love  been  made  in  consideration  of  the  marriage  ;  and^  die 
tmssession  having  remained  with  Bell  from  that  time  till  his 
death,  no  presumption  of  Iraud  arises  upon  that  transacticnu 
And,  as  die  demurrer  to  evidence  admits  that  Burnley ^  set 
the  time  of  die  marriage,  had  a  large  fortune  in  possession, 
"Aat  drcutnatance  is  sufficient  to  rebut  any  presumption  of 
feuid  arising  from  the  obtaining  a  judgment  m  the  District 
Court.  Tliat  judgment  does  not  appear  to  have  been  foU 
Wed  by  an  execution  against  Bumki/^s  estate,  at  any  time 
before  the  marriage^  nor  at  any  time  after^  within  the  year* 
The  personal  chattels  of  Burnley  were  not  bound  thereby, 
iBdess  an  execution  was  actually  taken  out  and  ddix^ered  to 
Ae  Sherifif.  There  being  no  legal  lien  upon  the  slaves  tn 
consequence  of  the  judgment,  there  could  be  no  legal  im* 
fedimem  to  a  fur  disposal  of  them :  the  provision  made 
in*  his  daughter  does  not  seem  exorbitant  ;  it  must  be  con- 
sidered 'dien  «8  A  fair  disposition  of  the  negroes  to  her. 
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October,    And  bcmg  so,  the  property  therein  could  not  be  subject  to 
s^^^r^    ^^  execution  sued  out  more  than  three  years  after  the  judg^ 
Moore's  Ad-  ment.     By  what  means  the  right  of  suing  out  the  execution 
V.  at  that  time  \vas  kept  alive,  or  whether  it  was  kept  ahve, 

inoufer"     ^^^^  °^^  appear  ;  nor  can  the  Court  presume  any  thing 
'■"'""""'-■""—   about  it,  except  that,  if  an  execution  had  been  taken  out, 
and  delivered  to  the  Sheriff  before  the  marriage,  so  as   to 
have  bound  the  property  of  the  slaves  as  the  property  of 
Burnley^  it  is  not  probable  that  so  important  a  fact  would 
^f  have  been  omitted  upon  the  trial  of  this  cause.     I  continue 

of  the  same  opinion  as  formerly  upon  this  point  of  the  case* 
It  \%'as,  however,  noticed  at  the  bar,  though  not  by  the 
leading  counsel  for  the  appellant,  that  this  declaration,  lik^ 
^'t  in  Hord  v.  Dtahman^  a  few  days  past,  begins  with  a 
WH£R£As,  although  the  action  is  in  trespass.     This,  we 
have  decided,  was  an  incurable  defect  upon  a  general  de- 
inurrer.   ,The  inclination  of  my  mind,  then,  was  to  hop^ 
that  it  might  be  aided  by  our  statute  of  jeo&ils  after  a  ver- 
dict.  .  But,  I  am  reluctantly   compelled   to  abandon  tiiat 
HOPE.     After  an  attentive  consideration  of  the  principles 
settieid  in.  this  Court,  in  the   cases  of  Winston  v.  Fran^ 
(a)  2  Wath,  cuicQy(ci)  Chichester  v.  Va9Sj{bi)  and  Cooke  v.  SimmSjQ:)  lam 
(b)iCaiiySS.  coEnvinced  we  cannot  sustain  this  declaration.     In  every 
acuon  at  common  law,  thjere  must  be  an  affirmative  and  a 
negative^  to  mal^  an  issue.     Here  there  is  no  affirmative  ; 
the  whole  declaration  is  mere  recital  ;  leading  to  an  ajffirm^ 
aiivey  but  not  containing  one.      And,  though  the  statute 
of  jeofails  will  aid  many  omissions  after  a  verdict,  it  wUl 
not  cure  the  defect  in  a  declaration,  in  which  the  very  gist 
4>f  the  action,  is  omitted  to  be  charged. 

It  is  much  to  be  lamented  that  the  inattention  of  gentk' 
men  of  the  profession  to  their  pleadings  should  so  frequent- 
ly defeat  die  substantial  justice  of  their  clients'  causes  ;  as 
many  late  decisions  in  this  Court  prove.  The  publication 
of  them  it  is  to  be  hoped  will  operate  as  a  warning  to  them 
in  future,  not  to  sacrifice  their  clients'  interests,  by  a  de- 
gree of  negligence,  inattention,  or  want  of  skill,  which  it  is 
difficult  to  excuse. 
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In  the  present  case,  I  feel  myself  mortified  to   decide  Octob»«, 

against  the  real  merits  of  the  case ;  but,  for  the  reasons  J^^^f^^ 

which  I  have  already  alleged,  I  am  compelled  to  say  that  Moore's  Ad- 

the  judgment  of  the  District  Court  must  be  reversed  for  ▼. 

this  fiiult  in  the  declaration,  and  judgment  rendered  for  the  ^Ser!^  ' 

defendant,  the  appellant.  _-*— - 

Judge  Roane  said,  he  did  not  know  that  he  should  dif- 
fer widi  the  Judge,  who  had  preceded  him,  on  the  merits 
of  the  case ;  he  believed  he  should  conctu*.  But  having 
delivered  his  opinion,  in  full,  in  two  former  cases,(l)  and 
declared  diat  such  a'dedaration  as  this  could  not  be  sup- 
ported, he  did  not  deem  it  necessary  to  consider  the  other 
points  in  the  cause. 

Judge  Fleming  observed,  that  it  was  much  to  be  re- 
gretted that  so  good  a  cause  as  this,  should  be  lost  by  de- 
fective pleadings.  But,  on  the  authority  of  cases  decided 
both  in  England  and  in  this  country,  particularly  one  du- 
ring the  present  term,(2)  the  Court  felt  constrained  to  de- 
cide, diat  the  judgment  must  be  reversed. 

(1)  Ballard  ir.  LeaveUy  M.  8.  and  Hord  v.  Ditkmanj  ante,  vol.  2.  p.  595. 
f2)  E&rdy.  IHthman. 
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OCTOB«», 

1808. 

oi!^"U.   Aldridge  and  Claiborne  against  Giles  and  others. 

A  decree  of  ON  the  trial  of  an  ac^on  of  ejectment  in  the  Petersburg 
fco^SS^i^  District  Court,  brought  by  William  B.  Giles  and  others, 
auiring  •  de-  against  Jeffery  Abridge  and  John  H.  Claiborne^  to  recover 
tiding  within  possessiou  of  a  tract  of  306  acres  of  land,  lying  in  Dinand^ 
execute  a  eon-  dit  County,  ^^  the  defendants  offered  in  evidence  a  decree  of 
uSds^^ingin  "die  County  Court  of  Amelia^  between  Mary  Claiborne^ 
ty,*'o«n'^£^enI  "  (under  whom  the  defendants  claimed,)  complainant,  and 
Sl^S^J?*^  "  y^^^  ^^*»  (under  whom  the  plaintiffs  claimed,)  defendant, 
h  of  such  de-  "  together  with  the  bill  and  proceedings  in  the  said  cause, 
does  not,  of  "  OS  evidence  of  a  title  in  the  defendants  to  the  land  in  the 
Ut^rutie^xa  "  declaration  mentioned  ;"  which  bill  was  ei^bited  on  the 
i^llTofc  24di  oi  November,  1791,  by  Mary  Claiborne,  as  widow  and 
wch^tk  m  ^^*^^  ^^  Augustine  Claiborne,  deceased,  for  the  purpose  of 
nn  acUon  of  rectifying  an  error  committed  in  a  deed,  which,  during  her 
ought  not  to  coverture,  had  been  executed  by  her  husband  and  herself, 

be  received.       ^  n  r  ... 

Qtkerr.  For  tor  4O0  acres,  part  of  a  tract  of  1,215  acres,  lymg  m  Din* 

and*  S**^^!  wddie  County,  and  belonging  to  her  in  her  own  right*     It 

U^be^rtceh^  ^"^^  charged  that,  in  consequence  of  a  fraud  practised  by 

"cr!S^?°  ^^^^''^  Rujpn,  to  whom  die  deed  was  made,  the  line  which 

was  intended  to  comprehend  four  hundred  acres  only,  wos 

decree  of  a  SO  run  as  to  comprehend  six  hundred  and  fortij^ix  ;  that, 

ty  for  a  con-  notwithstanding  this  circumstance  was  well  known  to  John 

Ss^^^lyi^ng    Tabb,  the  defendant,  he  had  purchased  and  received  a  deed 

riidlitiii^  id"  for  ^^  w*^ol^  quantity  of  land  from  Robert  Rtiffin.     The 

acriS'^of"  *"  decree  was  that,  the  defendant  having  stood  out  all  process 

jectment  be-  of  contempt  in  not  appearing  and  answering  the  said  bill, 

parties    to     the  same  was  taken  for  confessed ;  and  thereupon  it  was 

or^  penKms*  decreed  and  ordered  that,  unless  the  defendant  should,  at 
claiming    un- 
der them   a*  evidence  of  a  legal  title,  or  only  as  matter  of  inducement  to  other  evidence  \ 

A  decree,  that^  unless  the  defendant  answer  the  bill  before  a  certain  day,  then  the  tnust 
of  land  in  the  bill  mentioned,  shall  be  surveyed,  and  part  thereof  allotted  to  the  com- 
plainant, and  that  the  defendant  shall  execute  to  the  complainant  a  l^jai  oonTejrancr 
tor^such  party  and  pay  the  costs  of  suit,  is  not  final,  but  interlocutory  only. 
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QT  before  the  next  Mat/  term,  answer  the  bill,  then  the  646   Octobes, 


18)8. 


acres  of  land  therein  mentioned,  shovdd  be  resurveyed  by 

the  surveyor  of  Dtnwiddie  County,  and  400  acres  allotted  Auiridgv'  and 

Chtiborne 

to  the  defendant ;  su&d  that  the  defendant  should  execute  to  v. 

the  complainant,  a  legal  conveyance  in  fee-simple  of  all  right      V,ihcA. 
and  tide  to  the  aforesaid  646  acres  of  land,  except  the  400  ^ 

to  be  allotted  to  him  as  aforesaid,  and  that  he  pay  unto  the 
complainant  her  costs.  In  obedience  to  this  decree,  a  sur- 
vey and  plat  Twhivh  appeared  in  the  record)  was  made  on 
the  18th  of  October y  1792,  of  the  whole  tract  contained  in 
the  deed  from  Claiborne  and  wife  to  Ruffing  which  was 
found  to  contain  only  606,  instead  of  646  acres  ;  and  400 
acres  were  laid  off  at  the  lower  end,  and  206  acres  (the 
residue)  at  the  upper  end  thereof.  But,  on  the  24th  of 
November^  1798,  on  the  modon  oi  Frances  Tabb  Qiid  Wii^ 
Ham  jB.  Giks^  udministratrix  and  administrator  of  John 
Tabby  deceased,  leave  was  given  them  to  file  a  bill  of  rc^ 
vierw  ;  on  the  ground  that  the  said  decree  was  erroneous, 
"  because  a  final  decree  was  pronounced  without  any  an- 
"  swer,  and  without  any  interlocutory  decree  against  the 
**  said  yofm  Tabb  /"  after  which  the  suit  abated  by  the  death 
of  Mary  Claiborne. 

The  plaintiffs  in  ejectment  objected  to  the  admissibility  of 
the  decree  aforesaid,  as  evidence  of  a  title  in  the  defendants 
to  the  said  land ;  *^  whereupon  the  Court  refused  to  admit 
^  the  said  decree  as  evidence  of  any  tide  in  the  defendants 
"  to  the  said  land,  because  they  considered  the  said  decree 
*'  as  a  decree  n'm\  and  not  as  a  final  decree  ;"  to  which 
opinion  the  defeiKlants  filed  a  bill  of  exceptions,  and  (a  / 
verdict  and  judgment  being  entered  for  the  plaintiffs)  pray« 
ed  an  appeal  to  this  Court. 

Botts  and  George  K*  Taylor ^  for  the  appellants,  contends 
ed,  1.  That  the  decree  ought  to  have  been  received  as  evi- 
dence^  because  all  the  parties  to  this  suit  claimed  either 
under  Mary  Claiborne  or  John  Tabby  the  parties  to .  the 
decree  ;  in  support  of  which  point  they  cited  2  Esp.  N.  P. 

Vol.  m.  S 
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Oc^oBE^^  758.    Sir  T.  Raym.   404.    Chkhe^erv^  PhiUps.  S    TVrw 

y,^^^^.^^^  Rep.  6:59.  Cross  v.  Saker^  and  also  the  /?«>•  Cbife,  1  vol. 

Aldrifigc  and  c  151.  s.  53.  p.  306.  to  shcw  that  a  decree  m   Chancery 

V.     "^  18  equally  obligatory  with   a  judgment  at  common  law, 

othlra."^  ^d  may  be  carried  into  eflfect  by  the  same  writs  of  exe^ 


"~— """^   cuuon. 

3.  Though  the  land  lay  in  Dinwiddie^  and  the  decree 
was  obtained  in  Amelia^  it  operated  upon  the  person  oi 
John  Tobh  to  compel  him  to  make  a  tide,  notwithstanding 
(a)  See  Far-  it  did  not,  of  itself)  convey  a  complete  tide  \{a)  and  there* 
vilMiHcp.  fore,  he  had  no  right  to  maintain  an  ejectment  for  the  same 
^/ifv./wi^  land  ;  the  decree  being  in  force  against  him. 
T^Jim^^U*        3.  This  was  a  final  decree,  the  Court  having  proceeded 
Munf.  5.        to  givec<?6"^*/  and  though,  if  erroneous,  it  might  have  been 
reversed  by  the  Superior  Court  of  Chancery,  yet,  that  hav- 
ing never  been  done,  the  District  Court  of  Petersburg  could 
not  reject  it  for  error.     But,  in  fact,  there  was  no  error ;  for 
the  practice  of  serving  a  decree  nisi  on  the  defendant  pre* 
vious  to  a  final  decree,  is  not  directed  by  law,  but  a  mere 
usage  of  the  Lourts  of  Chancery.     Yet,  even  if  thb  was  a 
decree  nisi  only,  it  was  still  sufficient  to  prevent  TaUj  or 
his   representatives,    from   recovering   in  ejectment,    and 
ought,  as  a  decretal  order,  to  have  been  recmved  in  evi- 

(b)  2  E^.  dence.r*) 
758.  ^  ^ 

Bay  J  for  the  appellees,  observed,  that  the  question  in  the? 
District  Court,  was  not  whether  the  decree  was  evidenecy 
(in  general  terms,)  but  whether  it  was  evidence  of  titk  in 
Mart/  Claiborne.  It  was  offered  for  diis  express  purpose, 
and  therefore,  was  properly  rejected ;  for  the  Court  coidd 
only  decree  a  conveyance  to  be  made  by  John  Tabby  but 
could  not  decree  a  title^  since  all  the  authorities  are  con- 
elusive  that  no  tide  passes  without  a  deed :  for  though  she 
had  taken  her  writ  of  habere  facias  possessionem^  and  ob* 
tained  possession  of  the  land,  she  would  still  have  had  no 
HOe.' 
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To  this  it  W9S  objected  that,  notwithstanding  the  decree    Octobss, 
offered  for  an  improper  purpose,  as  evidence  of  title^    ^^^^  >.^/ 
^e  Court  oug^t  not  to  have  rejected  it  altogether^  but  to  '"^"^^^i^^.^^^ 
have  received  it  for  the  proper  purpose^  which  was  to  bar        ^  ^^• 
the  action  of  ejectment  ;  or,  at  any  rate,  as  inducement  t6       ou.oi-s. 
other  evidence  which  the  defendants  might  have  adduced  ; 
to  shew,  for  ^cample,  Mr.  TabVs  acquiescence  in  the  de- 
cree* 

Hay  denied  that  the  evidence  of  the  decree  could  operate 
to  bar  the  ejectment ;  fijr  surely  a  decree  in  Chancery  could 
not  have  a  greater  efiect  than  2i  judgment  tn  ejectment^  which^ 
it  is  well  known,  cannot  be  given  in  evidence  in  opposition 
to  another  action  of  the  same  nature  for  the  same  land. 

He  contended  that  a  bare  inspection  of  the  decree  proved 
it  to  be  interlocutory  and  not  fnal ;  and,  although  in  this 
collateral  way,  its  propriety  could  not  be  investigated,  yet 
its  character  must ;  to  ascertain  whether  it  be  a  decree  or 
not*  Every  order  of  a  Court  of  Chancery  is  either  inter- 
locutory or  final ;  and,  of  course,  any  order  which  is  not 
final,  must  be  interiocutory.  There  is,  therefore,  no  de- 
finition of  an  inter hcutory  decree  ;  but  Sifnai  dticreG  is  that 
wUch  conchtdes  the  cause  ;  after  which  no  order  remains  to 
be  made  by  the  Court«(a)  If,  in  this  case,  the  Court,  upon  ^M^J^^' 
the  return  of  the  survey,  had  decreed  Tabb  to  convey,  then  489.  s  Ttich, 
it  would  have  hctn^naL  The  practice  is  uniform  in  this 
country,  whenever  a  party  is  directed  to  do  a  thing,  ^^  tm- 
^les^  he  comply  with  c^rtsm  conditions,  that  his  failure 
to  do  80  must  be  entered  on  the  record,  previous  to,  or  at 
the  time  of^  the  final  decree  ;  and  such  conditional  order  is 
called  a  decree  nisi*  But,  if  the  plamtiff  had  applied  to  the 
Court  to  make  this  dtcreefnalj  it  would  not  have  done  so, 
because  Tabb  had  no  notice  of  the  decree  nisiy  a  copy  of 
iriiich  ou|^  to  have  been  served  upon  him. 
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OcTOBEn,        Thursday y  November  Z.    The  Judges  gave  their  opinions* 


1808. 


AW  idge  «nd       J^^g^  TucKER.  On  the  trial  of  this  cause,  the  defendants 
CUihorue     offered  in  evidence  a  decree  of  the  County  Court  of  Amelia 
Giles  and     between  Mary  Claiborne^  under  whom  they  claim;  and  John 
'■'  Tahb^  under  whom  the  plaintiffs  claim,  as  evidence  of  a 

TITLE  in  the  defendants  to  the  lands  in  question,  whereby  it 
was  ordered  and  decreed,  that,  unless  the  defendant^  (jy^^hn 
Tabby)  who  was  in  contempt  for  not  appearing  and  answer- 
ing die  bill,  should,  on  or  before  the  May  term  then  next, 
(1792,)  answer  the  complainant's  bill,  then  the  640  acres  of 
land  in  the  bill  aforesaid  mentioned  (lying  in  the  Count}^  of 
Dinwiddle)  be  resurveyed  by  the  surveyor  of  Dinwiddie^ 
and  that  he  allot  to  the  defendant,  400  acres,  according  to 
the  cofitract  and  plat  of  land  in  the  said  bill  mentioned  ;  and 
that  the  said  defendant  do  execute  to  the  complainant,  a 
legal  conveyance  in  fee-simple,  of  all  right  and  title  to  the 
aforesaid  640  acres,  except  the  four  hundred  to  be  allotted 
to  him,  as  aforesaid  ;  and  that  he  pay  the  complainant  her 
costs. 

To  the  admissibility  of  which  decree  as  evidence  of  a 
title  in  the  defendants  to  the  said  lands,  the  plaintiffs  ob- 
jected ;  and  the  Court  refused  to  admit  the  same  as  evi- 
dence of  any  title  in  the  defendants  ;  because  they  consider- 
ed the  decree  as  a  decree  nw/,  and  not  2ijinal  decree.  And 
thereupon  the  defendants  tendered  a  bill  qf  exceptions,  which 
was  allowed. 

I  find  it  laid  down  as  a  general  rule,  that,  wherever  a 
matter  comes  to  be  ti'ied  in  a  collateral  way,  the  decree^ 
sentence  or  judgment  of  tf/2j/  Ciw/rf,  having  competent yi/r/*- 
dictioHy  is  conclusive  evidence  of  such  matter  ;  and,  in  case 
the  determination  be  final  in  the  Court  of  which  it  is  a 
decree,  sentence  or  judgment,  such  decree,  sentence  or 
judgment,  will  be  conclusive  in  any  other  Court  having 
(a)  Bull  J\r.  concurrent }\irisdiction.(a) 

75^  ^rf<*j^       ^^  consequence  of  the  first  part  of  this  rule  ;  if,  in  eject- 

CJ^Prac,  533.  ment,  a  question  arose  about  the  marriage  of  the  plaintifTs 

father  and  mother,  a  sentence  of  the  Ecclesiastical  Court,  in 
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a  cause  of  jactitaticm,  would  be  conclusive  evidence.(a)     But    October, 
this  part  of  the  rule  must  be  taken  with  this  restriction,  that    v^^^2^^ 
the  matter  determined  by  such  decree,  sentence  or  ludfir-  AidHdg^  and 
meat,  was  determmecL,  ex  dtrecto^  and  not  m  a  cotlateral  v. 

way.     As  if  a  suit  were  instituted   in  the  Ecclesiastical       oth'rel 
Court  by  A.  against  B.  for  a  divorce  for  adultery  with  D.      («)  carth. 
and  she  were  to  plead  that  she  were  married  to   D*  and,  ^^' 
upon  proof  made,  the  Court  should  so  pronounce,  and  ac- 
cordingly dismiss  ^.'.v  libel ;  yet  that  would  be  no  evidence 
in  an  ejectment  in  which  the  marriage  between  J3*  and  D. 
came  in  dispute.C^)  But,  if  a  man  devise  lands  by  the  force  (*)  t  Wiiniy 
4>f  the  statute  of  wills,  the  probate  of  the  will  in  the  Spiritual  /^^>„  *^; 
Court,  cannot  be  given  in  evidence  ;  for  all  proceedings  ^''•«'^^- 
Aere,  relating  to  lands,  are  coram  nonjudke.  c)     This  last  re)  Butt.  A", 
case  is,  in  principle,  apposite  to  that  before  us.     The  Courts     ' 
of   Westminster* Ha/i  take  notice  ex  ofic  o  of  the  jurisdic* 
don  of  all  inferior  Courts  ;  and,  where  they  proceed  in  anjr 
manner  whatsoever  beyond  their  proper  bounds,  reject  their 
proceedings  as  evidence.     So,  in  this  countr)',  the  superior 
Courts  are  bound  to  take  notice  of  the  jurisdiction  of   all 
inferior  Courts,  whether  brought  before  them  direct  y,  by 
appeal  or  writ  of  error,  or,  co  >  lateral  y^  as  in  the  present 
case.     We  are  bound  then  to  take  notice,  that  the  County 
Courts  have  limited    local  jurisdictions,   and  neither,   as 
Courts  of  Law,  can  hold  pleas  concerning  lands  lying  in  any 
other  County,  nor,  as  Courts  of  Equity,  can  act  in  rem^ 
as  to  any  such  lands^  although  they  may  act  in  personam^ 
as  to  any  defendant  residing  within  their  jurisdiction.(^)    (</)  4  Inn. 
Now,  here,  the  decree  is  partly   in  rem  and  partly  in  per^ 
woftam.     For  it  directs  the  lands  to  be  surveyed   thou^ 
lying  in  Dtnwiddie^   another  Count\',)  and  400  acres  there- 
of to  be  allotted  to  the  defendant.     So  far  the  decree  is  in 
rem*     Then,  as  to  the  remainder  of  the  decree,  it  directs 
die  defendant  to  make  to  the  complainant  a  legal  title  in  fee- 
simple,  for  all  of  the  640  acres  which  shall  remain  after 
allotting  the  400  acres  to  him. 

This  is  such  a  decree  as  a  Court  of  Chancen'  may  regu- 
larly make  against  a  defendant  residing  within  its  limits^  But 
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QcTousn,     it  18  such  a  decree  as  could  never  be  earned  into  execudoa 
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^^^^..^^^^    by  any  process  whatsoever,  if  the  defendant  should  obati* 
Aldridge  and  nately  persist  in  refusing  to  perform  it,  by  executing  a  coa* 
Y.  veyance :  and,  since  the  Court,  in  this  case,  could  not  aot  in 

oUien.  rem^  until  the  decree  m  personam  be  performed,  the  conn^ 
"  "  plainant  cannot  have  a  kgal^  but  merely  an  equitable  title  to 
the  lands  nientioned  in  the  decree.  And,  though  Courts  of 
Equity  consider  that  as  done,  which  oug^t  to  be  done. 
Courts  of  Law  do  not*  The  decree,  then,  as  it  relates  to 
the  survey  and  allotment  of  the  400  acres  of  land  in  another 
County,  being  coram  non  jtuUce^  and,  as  it  might  operate^ 
in  personaroy  against  the  defendant,  yohn  Tabby  being  ex* 
eciUory  only,  and  not  vesting  a  legal  tide  in  die  complain- 
ant, but  an  EquiTABLE  one  only,  was,  I  ttunk,  righdy  re- 
jected  as  evidence  of  a  title  on  the  trial  of  the  ejectment 
in  a  Court  of  Law*  These  principles,  I  consider,  as  set* 
tied  in  the  case  of  Penn  v.  Lord  Baltimore^  1  Vez*  Rep. 
454*  and  the  cases  of  Farley  v.  Farley y  in  the  late  Chancel- 
lor Wythe^s  Reports  /  and  Guerrant  v.  Fowler^  &c.  1  Iferu 
&f  iHfon/I  5.  before  the  present  Chancellor  of  the  Richmond 
District,  appear  to  me  to  be  also  bottomed  upcMi  the  decision 
in  die  former  case.  In  1  Fonb.  34.  this  matter  is  explicidy 
stated,  note  (9)  :  "  Where  the  subject  in  dispute  is  not 
^^  within  the  jurisdiction  of  the  Court,  it  is  certainly  trud 
^^  that  the  decree  of  the  Court  operates  meeelt  in  per* 
^^  sonam;  but,  if  die  lands  lie  within  the  jurisdiction  of  die 
**  Court,  and  the  defendant  rejidse  to  perform  the  decree,  (as 
^^  to  give  the  pbdntiiF  possession^  the  Court  will  enforce  its 
(«  decree  by  a  ¥rrit  of  assistance,  which  is  fen*  that  purpose 
(o)  See  also    **  directed  to  the  sheriff."(^) 

3-ftA?.587.  Upon  these  grounds,  whether  tbe  decree  be  considered 

9&Jinaly  or  as  an  interlocutory  decree  only,  (in  which  lig^ 
it  appears  to  me,)  I  am  of  opinion  the  judgment  of  dio 
District  Court  oug^t  to  be  affirmed. 

Judge  Roane.     This  case  is  extremely  plain.    On  a  trial 
involving  die  legal  tide,  oniy,  of  the  land  in  controversy, 
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Ae  fkfetidaiit  oflered,  as  evidence  of  a  titk^  a  decree  "wtioAi    October, 

180S 

IS  not  €xAf  int^ftocutory)  but,  if  final,  did  not  convey  the    \^fn.-^^ 
ieTcd  tttle.     The  opinion  of  the  District  Court,  therefore,  AidHdge  and 

,  Clsibome 

is  deariy  correct,  unless  it  be  that  it  does  not  go  far  enough,  ▼. 

as  it  seems  to  bottom  itself  only  upon  the  position,  that  the  others. 

decree  is  a  decree  nisiy  and  not  a  final  one.     I  am,  there-  — — ^ 
fere,  of  opinion,  that  the  judgment  be  affirmed. 

Judge  Fleming.  The  points  submitted  to  the  consider* 
ation  of  the  Court  by  the  counsel  are,  1st.  Whether  the 
decr^  of  die  County  Court  of  Amelia,  made  the  22d  day 
of  Marchy  1792,  in  a  suit  between  Mary  Ckuborne^  plain* 
dff,  and  John  Tabby  defendant,  was  ^  final  or  an  inter locu* 
tory  decree  only  ?  and,  2d.  Whether  tlie  decree,  with  the  re- 
cord, in  that  suit  was,  or  was  not,  proper  evidence  to  go 
to  the  jury,  on  the  trial  of  the  ejectment  in  the  Dbtrict 
Court  of  Peter atmrg  ? 

It  appears,  on  inspection,  to  have  been  a  decree  niaiy  and 
therefore  not  final^  but  interlocutory ;  the  parties  still  re* 
maining  in  Court,  and  a  day  being  given  to  the  defendant, 
Tabby  to  answer  the  bill  of  the  plaintiff ;  although  the  ad- 
ministrators of  Mr.  Tabby  on  the  24th  Kovembery  1798,  on 
modem  to  the  County  Court  of  Ameliay  obtsdned  leave  to 
file  a  bill  of  review  to  the  said  decree,  and  immediately 
filed  the  same,  in  which  they  state  the  said  decree  to  be 
final;  and  a  subpcena  issued  against  the  said  Mary  Claiborne 
to  answer  the  bill  of  review,  on  which  subpoena  the  sheriff 
made  a  return  ^  not  found  ;'*  and  on  the  1 7th  day  of  Au-^ 
gusty  1801,  the  said  suit  was  abated  on  the  death  of  the 
said  Mary  Claiborne. 

It  appears  lo  me  that  the  Courtwas  correct  in  refusingto 
suffer  the  said  decreey  widi  the  record  annexed,  to  go  as  evi- 
d^xx  to  the  Jury,  on  the  trial  of  the  ejectment,  as  it  gave 
no  tide  to  the  defendants ;  and  I  believe  it  is  a  point  not  yet 
settled,  that  a  County  Court  has  jurisdiction  to  decree  a 
tide  to  lands  lying  in  another  County  ;  (a  contrary  opinioft 
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October,  seeming  to  prevail ;)  but,  on  this  point,  I  give  no  ofuiuon, 
v,^  'i^  as  I  think  it  an  important  one  that  ought  to  be  decided  on 
^Sn,r'  "ol«°>°  argument.  ,   -.      ,  , 


Giles  and 
others. 


Argenbright  against  Campbell  and  Wife. 


^  parol  A;^.      ANDREW  CAAIPBELL  and  Rebecca^  his  wife,  exhibited 

mtse  by  a  fa-    .      ^        ^      ^ 

thcr    to  his  their  bill  in  the  County  Court  of  Augusta^  against  yohn 

daugtiter's  _         t    tr        i     a  *         a  #•»  •/• 

husband  be-  i^ampbeU  and  Augtuittne  Argenbright^  praying  for  the  con- 
riage,  iaasuf-  veyance  of  a  tract  of  land  which  they  claimed  by  virtue  of 
dcKiiio/^^to  ^  verbal  promise,  in  consideration  of  marriage,  made  by 
OT^tainawTjV-  (he  said  John  Campbell^  father  of  the  complainant,  Rebec- 
ment   made    ca.  before,  and  at  the  time  of  the  marriage,  and  evidenced 

after  the  mar-        '  '  ^  ° 

riape,  if  such  by  writing  afterwards ;  which  land  they  charged,  had  been 
ment  be   o-  purchased  by  Argenbright^  with  full  notice  of  the  marriage 

therwise    suf- 
ficient under  agreement. 

frau(?8*^"soa*i-  ^^^  ^*^»  ^  made  out  by  the  biH,  answers,  exhibits  and 
80,  if  the  mar-  depositions   of  witucsscs,  (which  last  were  various,  com- 

riage  be  had  *  ^  ^      ^  '    ^ 

on  the  father's  plicated,  and  not  easily  reconciled,)  was  briefly  this  :    John 

Ca>i7pbell^  upwards  of  eighty  years  of  age,  made  a  will,  and 

ctmutoiice^l  deposited  it  with  his  attorney,  who  drew  it,  by  which  he 

written     in- 
strument was  declared  to  be  a  good  bond,  with  collateral  condition,  though  the  obligor's  name 
was  not  signed  opposite  to  the  seal,  but  betwecen  the  penal  part  and  the  condition,  and  the  name 
of  the  obligee  was  signed  at  the  foot  of  the  condition,  with  the  seal  annejc^  ;  both  aignaturM 
¥eiug  attested  by  the  same  witnesses. 

A  mistake  in  a  writing  referring  to  another,  may,  in  a  Court  of  Equity,  be  corrected  by  tke 
writing  refen-ed  to. 

•4.  bcing^n  treaty  for  the  purchase  of  a  tract  of  land  offered  for  trie  by  /.  C,  was  inform* 
ed  hy  Ji.  C.  that  he  had  a  claim  to  it.  ^.  C.  also  inserted  in  a  newspaper  an  advertisement 
cautioning  all  persons  against  purchasing ;  and  caused  to  be  recorded ^ bond  (i€  J.  C.  bindiiMp 
himself  not  to  i-evoke  a  will,  in  which  he  had  devised  the  Und  in  question  to  the  wife  of  w*. 
C.  which  bond  was  also  shewn  to  ^.  before  he  concluded  the  purchase.  These  circum- 
stances were  sufficient  to  constitute  ^i,  a  purchaser  with  notice,  notwithstanding^  hayinff 
seen  the  will,  he  had  discovered  a  misrecital  of  it  in  the  bond,  and  was  advised  that  be  might 
safely  purchase. 

Where  husband  and  wife  sue,  In  right  of  the  wife,  for  a  title  to  a  tract  of  knd,  the  eonvoy-i 
aace  should  be  decreed  to  be  made  to  the  wife  only. 
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l^t^e  the  land  in  quesuon  to  his  daughter  Rebecca^  subject    October, 

1808 
to  an  estate  for  his  own  life,  and  the  payment  of  50/.  to  his    s^^^^r-i,^ 

youngest  daughter,  Hannah*  Previous  to  the  marriage,  it  ArgenbrigUt 
is  stated  by  James  Campbell^  father  of  Andrew^  that  a  con-  Cimpheli  and . 
versation  took  place  between  the  said  James  and  John^  in  ^^^^' 
which  they  mutually  exipressed  their  satisfaction  with  the 
intended  marriage  ;  that  John  Campbell  promised  Andrew 
(who  was  present  at  the  latter  part  of  the  conversation)  the 
aforesaid  land,  *'  if  he  married  his  daughter  Rebecca^'*  pro- 
vided he  complied  with  the  contents  of  his  will,  and  then 
repeated  the  will  in  substance  as  above  mentioned ;  that 
after  the  marriage,  John  Campbell  rtnewed  his  promise,  and 
referred  Andrew  to  his  attorney,  who  had  the  will  in  liis 
possession,  to  see  the  contents  of  it,  and  to  ascertain  whe- 
ther it  was  sufficient  to  effect  the  above  purpose.  The  at- 
torney having  informed  Andrew  that  the  will  would  be  suf- 
ficient, if  not  revoked  by  John  Campbell^  which  he  had  al- 
ways power  to  do,  it  was  determined  by  Andrew  to  obtain 
a  writing  for  the  purpose  of  securing  the  land.  The  fol- 
lowing bond  was  accordingly  drawn,  and  executed  in  the 
manner  here  stated. 

**  Know  all  men  by  these  pr^ents,  that  I^  John  Camp^ 
**  beU^  of  the  County  of  Augusta  and  State  of  Virginia^  am 
**  held  and  firmly  bound  unto  Andrew  Campbell^  in  the  just 
"  and  fuU  sum  of  four  hundred  pounds  current  money  of 
"  Vtrginia,  to  be  paid  unto  the  said  Andrew  Campbell^  his 
"  certain  attorney,  his  heirs,  executors,  administrators  or 
^  assigns  ;  for  the  true  payment  whereof  I  do  hereby  bind 
^^  myself,  my  heirs,  executors  and  administrators,  firmly 
**  by  these  presents,  sealed  with  my  seal,  and  dated  this 
"9thday  of  ilfay,  1793,  and  in  the  seventeenth  year  of  the 
^^  Commonwealth. 

his 

"  Michael  Campbell^  "  John  >-  Campbell^ 

**  Jam^s  Campbell*'^''  mark. 

Vol..  ni.  T 


wife. 
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October,        "  The   condition  of  the  above  obligation  is  such,  that 
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y^^^sr^^  *'  whereas  the  above  named  Andrew  Campbell  hath  lately  in- 
Argenbright  "  termaixied  with  Rebecca  Campbell^  daughter  of  the  above 
Campbell  and  "  named  John  Campbell^  and  for  a  consideration,  the  above 
"  bound  John  hath  promised  and  agreed  to  give  unto  the 
"  said  Andrew  Campbell  and  his  heirs  forever,  that  tract  of 
^  land  whereon  he  now  lives,  adjoining  the  lands  of  the 
"  Rev.  Archibald  Scott^  James  Campbell^  Peter  Eagle^  Au- 
"  gmtlne  Argenbright^  &c.  with  its  appurtenances,  after  his 
**  decease ;  and  the  better  to  comply  with  said  promise,  he 
^^  has  made  his  last  will  and  testament,  and  left  it  in  the 
**  hands  of  Archibald  Stuart^  Esq.  of  Stauntorij  in  which 
^*  said  will  he  has  particularly  bequeathed  the  aforesaid  lands 
**  to  the  said  Andrew  and  his  heirs  for  ever,  and  has  pro- 
**  mised  that  that  instrument  of  writing  should  be  his  last 
"  will  and  testament,  so  far  as  \\  relates  to  the  aforesaid 
**  lands*  Now  if  the  said  John  Campbell  shdiH  not  alter  said 
**  will  so  as  to  change  that  part  thereof,  as  relates  to  the 
"  aforesaid  land,  and  shall  not  in  any  manner  or  form  what- 
"  soever  convey,  or  cause  to  be  conveyed,  at  any  time  be- 
^  tween  this  day  and  his  decease,  the  aforesaid  lands,  so  as 
**  to  deprive  the  said  Campbell^  his  heirs  or  assigns,  of  the 
**  benefit  thereof,  according  to  the  full  intent  and  meaning  of 
**  these  presents,  then  this  obligation  to  be  void,  otherwise 
*'  to  remain  in  full  force  and  virtue." 

*^  Signed,  sealed,  and  deli\'ered, 

**  in  the  presence  of  Andrew  Campbelly  (Seal.) 

"  Michael  CampbelL 

^'  James  CampbelL'' 

From  the  circumstances  attending  the  execution  of  this^ 
bond,  it  was  inferred  that  a  fraud  had  been  practised  on  the 
old  man  in  obtaining  it.  The  subscribing  witnesses  were 
brothers  of  Andrew  Campbell^  and  state,  that  the  bond  was 
presented  for  signature  on  the  plantation  of  John  Campbell^ 
where  Andrew  and  his  brother  James  were  engaged  in  cut- 
ting down  a  timber  tree ;  that  Michael  was  requested  by  Anr 
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drew  to  attend  there  for  the  purpose  of  being  a  witness  ;    October, 

1808. 

but  that  previously  to  his  coming,  Andrew  \i2Ld  gone  to  the     ,^^^^^ 
house  of  yohn  Campbell^  and  returned  with  him  in  order    Argcnbright 
that  he  might  shew  him  what  tree  to  cut ;  that  John  Camp^  Campbell  and 
bell^  on  being  requested  by  Andrew  to  sign  the  bond,  con-         ^T^' 
sented  to  do  it,  if  it  would  be  of  any  service  to  him ;  but 
said  he  could  not  write :  whereupon  Andrew  said  it  would 
be  of  service,  and  that  he  would  write  John^s  name,  if  he 
woukl  make  his  mark,  which  was  accordingly  done.     The 
witnesses,  in  answer  to  interrogatories  severally  put  by  An» 
drew^  declared  that  John  Campbell  was  "  duly  sober!'*    It 
was  indeed  proven,  that  the  young  Campbells  had  a  pocket 
flask  of  whiskey  at  the  tree,  but  it  did  not  appear  that  the 
old  man  drank  any  of  it.     The  bond  was  not  read  over  to 
John  Campbell  at  the  time  he  executed  it,  nor  did  he  desire 
to  hear  it  read  ;  though  it  was  stated  by  J  antes  Campbell^ 
that  on  a  former  occasion  the  compkdnant  read  it  twice  to 
jfohn  Campbell^  who  expressed  a  willingness  to  sign  it,  but 
that  the  deponent  would  not  suffer  it  to  be  executed  at  his 
house,  lest  it  should  be  said,  ^^  that  as  the  old  man  was  sub- 
^^  ject  to  drink,  and  the  deponent  kept  a  still,  an  advantage 
"  had  been  taken  of  him."     John  Campbell  having  oflfered 
the  land  for  sale,  and  Argenbright  being  in  treaty  for  the 
purchase,  he  was  notified  by  Andrew  Campbell  of  his  claim 
to  it,  who  also  inserted  an  advertisement  in  the  Staunton 
paper,  cautioning  any  person  against  purchasing,  and  caused 
the  bond  to  be  recorded  in  the  District  Court.     In  his  an- 
swer, Argenbright  denies  any  knowledge  of  a  contract  be- 
fore the  marriage ;  on  the  contrary,  he  believes  none  exist- 
ed, as  he  had  heard  the  complainant,  in  a  conversation  with 
his  father  and  mother,  declare  that  he  did  not  marry  Re* 
becca  in  consideration  of  the  land,  but  that  he  would  have 
married  her  if  her  father  had  not  given  her  five  shillings. 
He  further  states,  that  understanding  that  Andrew  Camp' 
hell  claimed  entirely  under  the  will  and  the  bond^  he  (Argen-- 
bright)  obtained,;  with  some  difficulty,  a  sight  of  the  bond, 
(it  not  having  been  tben  recorded,)  and  was  advised  by  his      ^ 
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OcTOBEH,  friends,  (who  were  not  lawyers,)  that  he  might  safely  pur* 
v^^^y^  chase,  unless  there  was  some  other  objection  than  thebond^ 
Argcnbright  that  being  considered  defective.  He  dso  admits,  that  he 
CarapbeU  and  saw  the  will  before  he  purchased,  but  did  not  think  it  cor- 

-—a responded  with  the  bond ;  that  he  suspected  the  bond  had 

been  fraudulently  obtained  ;  and  was  finally  induced  t6  pur- 
chase from  the  alx)^  e  considerations,  as  well  as  having  been 
told  by  John  Campbell^  that  he  did  not  know  of  his  daugh- 
ter's marriage  I)efore  it  took  place,  and  though  he  had  been 
frequently  solicited  by  Andreiv  to  sign  a  bond,  binding  him 
not  to  revoke  his  will,  yet  he  had  utterly  refused  to  do  it,  be- 
lieving it  to  be  a  piece  of  injustice  to  his  other  children,  of 
whom  there  were  five  in  number.     This  statement  is  con- 
firmed by  the  answer  of  John  Campbell^  with  the  additional 
circumstances,  that  although  he  had  made  such  will,  yet  he 
never  renewed  his  promise  to  his  daughter  further  than  that 
he  had  not  altered  liis  will ;  that  Andrew  Campbell  and  his 
father,  after  die  mairiagc,  applied  to  him  to  sign  a  bond,  on 
doing  which  ten  pounds  were  to  be  paid,  part  of  the  fifty 
pounds  secured  to  Hannah^  which  Andrew  refused,  sapng 
that  he  would  have  all  or  none  ;  after  which  he  altered  his 
will,  and  gave  his  daughter  Rebecca  only  an  equal  part,  if 
she  had  issue  ;  odierwise  nothing.     Beside3,  the  positive 
testimony  of  James  Campbell^  (which  it  was  attempted  to 
shake,  on  account  of  the  strong  desire  manifested  by  him 
for  his  son's  success,)  proving  an  agreement  before  mar«» 
riage,  there  were  other  witnesses  who  established  the  fact, 
that  John  Campbell^  on  being  asked  by  James^  why  he  had 
made  the  promise  to  Andrew^  unless  he  meant  to  comply 
with  it,  observed,  "  that  promises  and  pye-crusts  were  made 
"  to  be  broken  :  if  I  had  not  promised  the  land,  perhaps  he 
"  would  not  have   married  my  daughter ;"  and  went  on  to 
repeat  a  story  of  a  man  who  had  obtained  matches  for  aU 
his  daughters,  by  promising  them  his  plantation.     The  in- 
tended marriage  was  a  subject  of  conversation  in  the  neigh- 
bourhood, as  well  as  the  disposition  of  the  land  to  Rebecca; 
the  parties  were  actually  married  at  her  father's    house,  in 


In  the  33d  Year  of  the  Commonwealth,  149 

Ms  presence,  and  he  made  no  objection,  except  (as  mi^ht  OcTonER, 
be  inferred  from  subsequent  conversation)  that  he  was  not  y^^^v-^s^ 
apprised  of  the  particular  day  of  the  marriage.  ArgenbHght 

The  bond  from  y'ohn  Campbell  to  Andrew  Campbell  was  Campbell  and 
admitted  to  record  at  the  District  Court  of  Staunton,  in         ^''^' 
April,  1794,  and  the  deed  from  the  former  to  Argenbright, 
was  executed  on  the  3d  of  May,  1794. 

The  Count}'  Court  made  a  decree,  by  which  Argenbrtght 
(who  was  deemed  to  have  been  a  purchaser  with  notice)  was 
directed  to  convey  the  lands  to  trustees,  in  the  decree  nam- 
ed, for  the  use  of  John  Campbell,  for  life,  remainder  to  An- 
drew Campbell  in  fee  j  and  moreover  decreed  that  Andrew 
Campbell  should  pay  to  Hannah,  the  sum  of  fifty  pounds  on 
the  death  of  her  father,  John  CampbelL  From  this  decree, 
an  appeal  was  taken  to  the  High  Court  of  Chancery  ;  and 
the  cause  having  been  remitted  to  the  Superior  Court  of 
Chancery  for  the  Staunton  District,  the  decree  was  there 
affirmed,  in  principle ;  the  Chancellor  expressing  ^a  doubt 
whether  the  conveyance  ought  to  be  to  Rebecca  or  Andrew, 
or  to  both  joindy,  finally  directed  a  conveyance  to  be  made 
to  them  both,  their  heirs,  &c.  John  Campbell  being  then 
dead,  the  decree  of  the  County  Court  was  so  altered,  as  to 
(Krect  an  immediate  conveyance  ;  giving  Argenbrtght  time 
to  deliver  possession,  and  the  liberty  of  securing  his  crops 
then  growing ;  charging  him  with  the  rents  and  profits  since 
the  death  of  John  Campbell ;  and  also  decreeing  the  pay- 
ment of  fifty  pounds  by  Andrew  Campbell  to  Hannah,  with 
interest,  from  her  father's  death.  Argenbright  again  ap- 
pealed to  this  Court. 

This  cause  ^  was  argued  at  the  March  term,  1808,  by 
jHm/  and  Call  for  the  appellant,  and  by  the  Attorncy-General 
and  Wickham  for  the  appellees. 

For  the  appellant,  it  was  contended,  that  there  was  not 
sufficient  evidence  of  a  promise  before  marriage :  the  fact 
is  alleged  in  the  bill,  but  denied  in  the  answer,  and  there  are 
not  two  witnesses  who  support  the  allegations  in  the  bill. 


150  Supreme  Court  of  Appeals. 

October,    But,  even  if  a  promise  were  proven,  it  being  merely  pa- 

v^^^s^^^/    rol,  would  be  vdid  by  the  statute  of  frauds  ;(a)  and  evi- 

Afgcnbright   j^nce   of  such  agreement   is   inadmissible.(^)     The  case 

Campbell  and  then  Stands  on  the  bond  only ;  and  that  being  executed  after 

A\  ilb.  " 

the  marriage,  for  a  comideration  past^  it  was  a  mere  vohifi" 

618.  riftcouti'  tari/  bond^  without  consideration. (c)  A  marriage  to  be 
«rte  T.  Max-  ^^^'i  ^^  ^  valuable  consideration ;  a  marriage  hady  is  not ; 
i^£*6*^/>/"  ^^  *^  were,  it  would  be  easy  for  a  father  to  provide  for  his 
*^^*  R  A^*'*  *  children  at  the  expense  of  his  creditors.(^  It  may  be  ob- 
on  Stat.  jected  that  marriage  is  a  continuing  consideration,  according 
{by  1  Fonb,  h.  to  1  Poxvell  OH  Contracts^  350.  but  the  authorities  cited  by 
ifigl-iro/ ^*  him(<?)  do  not  support  his  general  position.  To  make  a 
i*^c  ^iT\  p  continuing  consideration  in  such  a  case  as  this,  there  should 
??^'*^^Ii^'^o  h^^^  ht^^  a  prior  request,  at  least,  as  in  the  case  in  Zh/erj 
Yin.  280.  I  272  «.(/)  It  may  well  be  doubted  whether  the  bond  be 
Gwil.  edit.  really  the  deed  of  John  CampbelL  It  is  denied  in  the  an* 
7>i^.by  Rmc,  swer ;  and  there  is  no  proof  that  it  was  read  to  him  at  the 
fd)  2  CuH  ^*^^  ^^  *^  execution,  as  was  necessary,  he  being  an  illite- 
185. 188.  Ep-  rateman.(p-)  There  are  also  stronjr  circumstances  to  induce 

pes,  &c.  V.  ^"^  °  ^ 

Jiamhfph.       ^  belief  that  the  bond  was  fraudulently  obtained*     John 

(e)  3  6WA\96.  ,  ,  ,  .  ...  , 

Cr«.  Cur.  409.  Campbell  vTSiS  an  old  man,  subject  to  mtoxication  ;  he  was 

ffimL  probably  enticed  to  the  tree,  at  which  the  bond  was  executed^ 

^ate!^^^  ^   ^y  ^^^  ^^^  ^^  whiske}' ;  no  person  was  present  but  the  bro- 

(/)  \^J-       thers  of  Andrew  Campbell;  the  treaties  were  carried  on  in 

private  ;  and  the  old  man  probably  induced  to  believe  that, 

by  signing  the  penalty  of  the  bond  only,  he  might  avoid  the 

payment  of  the  money,  by  giving  up  the  land. 

But  the  bond,    if  proved,  will   not,  per  se^  entitle  the 
plaintiffs  to  recover,  not  only  because  of  the  suspicious  cir- 
cumstances under  which  it  was  obtained,  for  which  reason 
(h)  10  J>«.      equity  will  leave  the  parties  to  pursue  their  legal  remedy  ;(A) 
^T  T\^        ^^^  because  the  consideration  is  not  sufficient,  the  marriage 
JBuiier,  being  o\'er,  and  the  lx>nd  not  stating  any  prior  agreement. 

'  Nor  will  a  mere  voluntary  setdement  be  carried  into  execu- 

tion, even  if  there  be  no  fraud  ;  for  there  is  a  difference  be- 
tween articles  and  a  conveyance ;  the  former,  though  not 
sufficient  to  cause  a  conveyance,  may  nevertheless  support 
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it,  if  actually  made*     These  distinctions  will  reconcile  all 
the  cases  upon  marriage  contracts,  which  are  either  cases  of 

request^  prior  agreement,  or  actual  settlement,(«)     If  the  Ar^ubr-ut 

will  referred  to,  in  this  case,  be  a  true  copy,  the  contract  al-  C;vmi»!Kii  and 
leged  differs   from  that  proved :  and  therefore  no  specific         ^'"^' 

performance  will  be'decrecd.(^)  (")  \  }*^f: 

If,  then,  the  bond,  per  se^  would  not  be  sufficient,  parol  ^  '''^"*^'"    * 

f  ^  *  Sarre/L      'J 

evidence  cannot  be  united  to  it ;  for  that  would  be  to  make   S/nu  r.is. 
a  party  liable  upon  parol,  when  the  statute  declares  he  shall  t.  GUhome. 
not  be.(c)  jun.Asr.  /^r^i 

-•  --.  ^^--v.  Hux't'vjirlik 

(<)   5  KliHt, 

ir,  18,  i« 
3  Jio9.  as 


It  is  not  necessary  to  plead  the  statute  of  frauds ;  for 
that  is  only  intended  to  protect  against  a  discover}  .;^) 


But  if  a   communication  or  contract  did  actually  take  O^'-  '^^\, 

''  Kent  ».  //«.- 

place,  and  if  it  be  essential  to  the  validity  of  the  bond,  \'et  /'«»«»/*. 

Argerwright  having  notice  of  nothing  but  the  bondy  is  not  .S7/v>.  to  //«- 

to  be  affected  by  that  contract.  7^''  ^ 

And  even  admitting  the  contract  to  be  good  in  all  other  j\„^  !y}  su^. 

respects,  it  is  unconscionable,  and  ought  not  to  be  enforced  jj^';'*  ^'^  'jj,'*" 

in  equity,  where  specific  execution  is  alwa\s  at  the  discrc-  ''"^* "»  '*'^'*'- 

tion  of  the  Court.(e)  (<?)  i  yonh.  k 

1.  c.  4.   HI  '20. 
p.  .Vl^i.  lihfi,  I). 

The  Attorney  General  and  Wkkhaniy  for  the  appellees,  ^^^'  '^'jli^'  ^ 
insisted,  that  the  promise,  before  marriage,  was  clearly  ^'^• 
proven,  and  was  a*  sufficient  consideration  to  support  the 
bond  given  after  marriage.  One  witness  (^James  Campbell) 
swears  positively  to  the  promise  before  marriage  ;  others 
prove  the  admission  of  John  Cnmphell^  that  he  had  made 
it ;  for,  no  other  inference  can  be  drawn  from  his  expres- 
sions, "  Promises  and  pye-crusts  were  made  to  be  broken  \ 
**  if  I  had  not  promised  him  the  land,  perhaps  he  would  not 
"have  married  my  daughter."  The  contents  of  John 
CampbeWs  will  were  also  frequently  mentioned  by  him,  and 
the  subject  of  conversation  in  the  neiglibourhood ;  thus 
proclaiming  what  provision  he  had  made  for  his  daughter,  in 
order  that  an  alliance  with  her  miglit  be  solicited.  He  did 
ftot  object  to  the  maniage  in  this  case,  as  is  not  only  proven 
by  the  minister  who  married  them,  but  ma}-  be  fairly  pre- 
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OcTonKR,    sumed,  from  the  circumstances  that  the  parties  were  mar* 

v^^p-^-^i^^    ried  in  his  own  house,  and  in  his  presence.     His  only  com- 

Argenbnght    plaint  was,  that  he  had  not  been  informed  of  the  particular 

Caroi.uu  and  day.     It  would  encourage  the  perpetration  of  fraud,  not  to 

^  compel  him  to  perform  his  promise. 

Where  an  instrument  is  under  seal,  proof  of  considera- 
tion cannot  be  demanded ;  because  it  carries,  on  its  face, 
ia)^BLCom,  evidence  of  a  good  consideration. (j)   Although  the  passage 
^'  in  Blackstone  has  been  animadverted  on  as  too  general,  ap- 

plying die  same  rule  to  promissory  notes,  yet  the  doctrine 
Xh)  Sec  1        is  recognised  as  it  respects  sealed  instruments.(^)     The  ap- 
yl  1.  p.  M.  pellees  are  not  bound  to  shew  any  other  consideration  than 
^ChrUUm/s'^^  ^^^^  ^"^  »  ^^^  ^"^'^^^^  ^'^  circumstances  of  the  transaction 
^Biack  Ti        ^^^^  \\^to^  there  would  be  a  sufficient  consideration  in  blood 
r^(  f  ^IJ*-       and  natural  affection.(c)     So  the  promise  before  marriage, 
co/».  i296.        whereby  the  marriage  was  induced,  would  be  a  good  foun- 
dation for  the  bond,  because  John  Campbell  was  bound,  in 
morality,  to  perfoi*m  it ;  like  the  cases  put  by  Lord  Mans^ 
(v/)  Cvwp.      fiM^  in  Hawkes  ajid  wife  v.  Saunders y{d)  where  a  man  pro- 
mises to  pay  a  just  debt  barred  by  the  statute  of  limitations  ; 
or  a  man,  after  he  comes  of  full  age,  promises  to  pay  a  me- 
ritorious debt  contracted  during  his  infancy,  not  for  neces- 
saries ;  or  a  bankrupt,  in  affluent  circumstances,  after  his 
certificate,  promises  to  pay  the  whole   of  his  debts,  &c. 
-Admitting  this  bond  to  be  merely  voluntar}',  still  it  is  good 
(r)  Co-n'p,       between  the  parties  ;(t')   and  Argenbright^    being  clearly  a 
j^'    il'ltt\  ^^  purchaser  with  notice,  cannot  be  protected, 
r.  lioutiedge.       There  is  no  proof  of  fraud  in  obtaining:  the  bond.    John 
*.  s.  1.  notes  Campbell  had  made  the  promise,  and  there  was  no  impro- 
346,  54r.         priety  in  endeavouring  to  induce  him  to  perform  it. 

As  to  the  bond  being  signed  in  the  wrong  place,  it  makes 
no  difference.  The  defeasance  was  dra\vn  as  part  of  the 
bond  ;  and  all  being  executed  at  the  same  time,  it  must  be 
considered  as  one  instrument. 

No  case  can  be  found  where  the  Court  has  taken  notice  of 
the  statute  of  frauds,  unless  pleaded  by  the  defendant,  or 
stated  in  the  answer.     It  ought  regularly  to  be  pleaded,  to 
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exiaUe  the  plaintiiF  to  reply  matter  which  may  take  the  case    October, 
out  of  the  statute,  as  part  performance,  &c.  v^^v^^z 

Argcnbright 
Cur^.  adv.  VUlt.  Ctrapbell  and 


wife. 


3£onday^  October  29,  1808.  The  Judges  pronounced 
their  opinions* 

Judge  TucKEK.  The  bill  states,  that  the  complainant, 
Rebecca^  is  the  daughter  of  one  John  Campbellj  one  of  the 
defendants  j  that  he^  before  her  marriage  with  the  com- 
plainant, Andrew  CampbellySit  the  time  thereof,  and  after 
it,  promised  that  he  would  give  her  the  land  whereon  he 
lived,  subject  to  the  payment  of  50/.  to  his  daughter  Han^ 
nah^  which  they  were  always  ready,  on  their  parts,  to  do. 
That  in  pursuance  of  this  declaration.^  he  directed  his  attor- 
ney to  make  his  w/7/,  which  was  accordingly  done  ;  and  that 
they  knew  of  this  disposition  at  the  time  it  was  made. 

That  in  a  conversation  between  Andrew  and  the  father  of 
Rebecca^  before  their  marriage,  on  the  subject  of  the  wwr- 
riage  portion  intended  for  his  daughter^  the  father  informed 
him  of  the  disposition  he  intended,  and  which  he  then  pro- 
mised Andrew  to  make,  of  that  land,  of  the  will  he  had 
made  to  that  effect,  and  that  he  had  deposited  it  with  an  at- 
torney who  had  drawn  it. 

That  after  the  marriage,  the  father  repeated  the  same 
thing,  and  desired  him  to  apply  to  his  attorney  for  satisfac- 
tion and  advice,  &c.  &c.  and  being  answered  that  the  will 
was  liable  to  revocation,  the  father  agreed  to  execute  any 
conveyance  which  should  not  divest  him  of  the  land  during 
his  life,  as  he  honesdy  intended  to  fulfil  his  promise. 

That  accordingly,  Andrew  took  advice  as  to  the  mode  of 
finally  securing  himself  and  his  wife  the  lands,  and  for  that 
purpose  had  a  bond  drawn  conditioned  for  the  conveyance  of 
the  same;  agreeably  to  his  original  promise,  which  the  fa- 
ther executed. 
Vol.  ni.  V 
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October,  Tlmt  theiTfupon  the  comi^auiants  rested  satisfied  that,  at 
y^^-.r^  the  death  of  the  fadier,  who  was  upwards  of  eighty  yeam 
Argenbright  old,  the  land  would  be   theirs ;  but  they  were  afterwards 

V.  ,  * 

Campbell  and  surprised  to  hear  that  the  father  was  about  to  sell  the  laiidff 
to  the  defendant,  Argenbright;  that  he  well  knew  of  their 
claim  before  he  proposed  purchasing,  and  that  they  not  only 
made  known  their  claim  to  him,  but  published  the  same  ib 
a  newspaper.  That  after  this,  both  defendants  went  to  the 
house  of  the  attorney  who  had  the  will  in  possession,  and 
took  it  away ;  and  that  the  father  and  Argenbrighty  after 
such  imormadon,  entered  into  a  contract  for  the  lands,  which 
have  been  actually  conveyed  accordingly. 

The  bill  prays  for  a  conveyance  to  the  complsunants  of 
the  bmds  in  the  condition  of  the  bond  mentioned,  which  is 
'  referred  to,  and  prayed  to  be  taken  as  a  part  of  the  bill. 
The  defendant,  John  Campbell^  by  his  answer  acknow-^ 
ledges,  that  some  time  before  the  marriage  he  made  his  wilij 
and  left  the  land  to  his  dau^ter  Rebecca^  upon  condition  of 
her  paying  ten  pounds  per  annum,  until  50/.  should  be  paid 
to  his  daughter  Hannah.     That  he  never  knew  Rebecca  was 
going  to  be  married  to  Andrew  till  the  very  day  they  were 
married  j  and  that  "  he  never  renewed  the  promise*^  before 
their  marriage,  ftuther,  than  that  he  had  not  as  yet  altered 
his  will.     That  shortly  after  the  marriage,  Andrew,  and  hi$ 
father,  jfames  Campbell,  applied  to  him  to  have  possession, 
and  Andrew  wanted  him  to  sign  a  bond,  or  paper,  that  the 
land  was  to  be  his  at  John^s  death ;  and,  at  the  time  the 
bond  was  to  be  executed,  Andrew  was  to  pay  10/.  part  of 
die  50/.  to  Hannah,  but  when  the  bond  was  presented,  An^ 
drew  refused  to  pay  the  10/.  but  said  he  would  have  all  or 
none  ;  after  which  he  altered  his  will. 

As  to  the  bond  mentioned  in  the  bill,  he  solemnly  declares 
that  he  never  signed  a  bond  that  conveyed  the  land 
FROM  HIM  to  them  ;  if  he  did,  he  must  have  been  drunk  or 
MAD,  as  Andrezvhsid  fi*equentiy  applied  to  him  to  have  a  boncl^ 
but  was  as  often  refused.  That  he  then  applied  to  him  only 
to  sign  a  bond  to  please  Andrew's  father,  and  it  should  be 
given  bad  to  him  again  and  destroyed. 


Mrife. 
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He  denies  remembering  any  audi  conversation  as  that    October^ 

1808 

Stated,  advising  Andrew  to  consult  with  Mr.  S.  to  know  s^^^^r^ 
whether  the  will  was  sufficient  to  secure  die  estate  to  Jn-  Argenbrigfat 
drew;  admits  the  sale  to  Argenbrighty  and  diat  he  knew  of  cwnpbeii  u 
the  complainants'  claim,  but  was  to  run  his  chance. 

The  defendant,  Argenbrighty  in  his  answer  says,  he 
knew  of  no  contract  between  the  plaintifis  and  John  Camp^ 
heil  before,  or  after  dieir  marriage,  for  the  land  in  the  biU 
mentioned :  on  the  contrary,  in  a  conversation  with  Andrew 
and  hU  father  and  mother  on  the  subject,  a  few  days  before 
he  purchased,  it  was  expressly  several  times  mentioned  by 
an  the  parties,  diat  he  did  not  marry  the  other  complainant 
in  consideration  of  any  such  contract,  but  that  he  should 
have  married  her  if  her  father  had  not  given  her  five  shil- 
lings  ;  smd  that  he  understood  at  the  time,  that  Andrew  claim- 
ed  altogether  under  the  ^n^and  xvill  sdluded  to  in  the  com- 
plainant's UU ;  that  he  desired  to  see  the  bond,  which  was 
at  first  refused,  but  at  length  he  got  a  sight  of  it,  and  was 
advised  that  he  might  with  safety  purchase.  That  the 
odier  defendant,  jfohn  C*  told  him  he  knew  nothing  of  his 
daughter's  intended  marriage  till  the  day  it  took  place,  and 
had  been  solicited  to  give  such  a  bond  as  in  the  bill  men- 
tioned, but  had  refused.  He  states,  that  he  is  the  more 
convinced  that  the  bond  must  have  been  obtained  by  fraud 
and  circumvention,  (as  yohn  states^  either  by  Andrew  or 
his  father,  as  John  was  an  old  man  much  subject  to  intoxi' 
cation^  and  they  k^t  adtstiliery  ;  and  the  witnesses  are  two 
young  men,  Andrerufs  brothers. 

yames  Campbell^  father  of  die  complainant,  Andrax^^ 
swears  that,  several  years  before,  John  Campbell  made  his 
win,  and  lodged  it  in  his  hands,  where  it  remained  about 
two  years ;  by  which  he  left  the  land  he  lived  on  to  his 
daughter,  Rebecca^  on  condition  of  paying  his  daughter, 
Harmahy  SOL  in  five  years  after  his  death ;  that,  some  time 
after,  he  took  away  his  wiU,  that  he  might  get  Mr.  A.  S. 
to  draw  it  properly.  That  he  afterwards  told  James  it  was 
done,  but  that  he  had  not  altered  the  former  in  substance^ 
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October,    aiid  repeated  the  contents,  which  he  thixiks  were  die  same. 

1808  

.^r^r^    That,  about  six  weeks  before  the  complainants  were  mar- 

Argenbright   ried,  John  asked  him  if  he  was  satisfied  that  they  should 

CampbcU  and  intermarry,  to  which  James  made  no  o^ection ;  and,  in  an* 

^  ^'        swer  to  a  question  says,  that  at  that  time  he  had  had  no 

conversation  with  his  son  on  the  subject  of  his  marriage, 

nor  until  a  few  days  before  it  took  place. 

He  further  states,  that  a  few  days  before  the  marriage, 
yohn  came  to  his  house,  and,  after  some  private  conversa- 
tion between  him  and  Andrew^  James  was  called  in,  and 
^0^71,  in  his  presence,  gave  Andrew  his  hand  and  promise, 
"  ThcU  if  he  married  his  daughter^  Rebecca^  he  should  have 
♦*  the  plantation  he  then  lived  on^  provided  he  complied 
<<  WITH  THE  TERMS  OF  THE  WILL  :"  and  then  repeated  the 
contents  of  it ;  the  same  in  substance  which  he  had  formerly 
done  to  the  witness.  That,  after  the  marriage,  he  often 
heard  John  speak  in  the  manner  above  stated^  and  particu- 
larizes one  occasion  when  he  asked  old  Campbell "  if  he  did 
♦*  nbt  mean  to  comply  with  his  promise,  why  he  made  it  ?'^ 
To  which  the  old  man  replied,  "  If  he  had  not  done  so, 
^^  perhaps  the  complainant  would  not  have  married  his 
^^  daughter :"  *^  and  that  promises  and  pye-crusts  were  made 
^^  to~be  broken ;  and  told  a  story  of  a  man  having  married 
^^  all  his  daughters  by  prombing  them  severally  his  planta- 
^^  tion,  and  that  the  last  had  taken  him  in,  by  obtaining  a 
^'  writing,  as  the  complainant  was  then  going  to  do."  JPeter 
Eagle,  whose  testimony  I  shall  notice  presendy,  gives,  I 
think,  a  different  and  important  turn  to  the  complexion  of 
diis  testimony*  This  witness,  James  Campbell,  the  father 
of  Andrew,  is  the  only  witness  who  pretends  to  have  been 
privy  before  the  marriage  to  any  promise,  agreement  or  c(mi- 
versation  whatsoever  between  John  and  Arulrew  CampbelL 
John  ^inn,  indeed,  speaks  pf  the  conversation  between 
them  after  the  marriage,  in  which  James  is  stated  to  have 
^ked  John,  if  he  did  not  mean  to  comply  with  his  promise, 
why  did  he  make  it  ?  To  which  John  replied,  that  pro- 
Tni$es  and  pye*crusts  were  made  to  be  broken,  aod  also  said, 
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^  If  I  had  not  promised  him  the  laod,  peiha|pB  he  would    October, 
^  not  have  manried  my  daughter,"  and  then  weot  on  to  tell    s^^v^,^ 
the  same  ridiculous  story.     But  Peter  Eaglcy  who  was  pre*  Argenbrigfat 
sent  at  the  time,  states  that  jf antes  asked  yohn  if  he  had  Campb^u  and 
HOC  promised  Andrew  the  land ;  to  which  he  replied  no  :        ^'^' 
That  jfamea  trvo  or  three  times,  and  perhaps  oftener,  re* 
peated  the  questicm  ;  at  length  yohn  replied^  |nt>mises  and 
]qre<ni8l8  were  nsade  to  be  broken,  and  then  told  the  same 
stcny,  but  does  not  reooUect  that  he  said,  that  if  he  had  not 
ptomised    the   land,   perhaps  the  com{dainant  would  not 
have  mMTied  his  daughter*      I  dterefoare  think,  that  the 
testimony  of  yohn  ^uirm  and  Feter  Ec^k^  may  be  consi* 
dered  nearly  as  balancing  each  other,  leaving  that  of  yames 
Campbell  to  stand  or  fall  by  itself 

Aiyl  die  stcury  told  by  the  old  man,  which  may  be  regard- 
ed as  an  evidence  of  his  shrewdness,  may,  in  my  opinion, 
wdl  be  compared  with  Sir  yohn  Lee^s  repeating  scraps  of 
Latih,  and  reading  the  dassic  authors,  which  Lord  Hard^ 
wickej}XBdy  rejected  as  proofs  of  his  sanity,  in  the  case  of 
Bennet  w  Fade.{a)  The  repeated  endeavours  of  y antes  {aS^Atk, 
Campbell  to  extort  an  answer  from  the  old  man,  to  an  en- 
snaring question,  lessen  in  my  estimation,  or  rather  de- 
stroy the  weight  it  might  otherwise  have  had ;  but,  taking 
his  re{dy  in  the  most  Eberal  sense,  it  amounts  only  to  an  ac- 
knowledgment of  a  parol  promise,  of  some  sort  or  other ^ 
without  identifying  the  terms  or  nature  of  it. 

According  to  y antes  Campbells  testimony,  yohn  con- 
sulted him  upon  the  intended  marriage  six  weeks  before  it 
took  place  ;  and,  ^  few  days  before,  made  Andrew  the  pro- 
mise stated  in  yames*s  deposition,  yohn^  in  his  answer, 
flady  denies  that  he  knew  any  thing  of  the  intended  mar- 
riage until  the  very  day  it  took  place  ;  and,  in  answer  to  a 
question  in  the  bill,  "  Whether  he  did  not  promise  his  lands 
"to  his  daughter  long  before  her  intermarriage  with  An^ 
"  drew  ;  and  whether  he  did  not  renew  his  promise  to  them,  ^ 
^  or  either  of  them,  shortly  before  the  marriage  ;*'  after  ad- 
mitting that  he  had  made  his  will,  and  left  the  lands  to  his 
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October,  dau^ter  upoa  the  condidon  of  paying  Haimah  SOl.  and^ 
x^'^rs^  ^^'^  declaring  diat  he  never  knew  of  their  intended  marriage 
Argenbright  till  the  very  day,  he  answers,  that  he  never  renewed  thepra^ 
Campbell  and  ^^  before  their  marriage^  fiuther  than  that  he  had  not  as* 
,  ^'^'^'  yet  altered  his  wilL  It  will  be  admitted  that  diis  answer  is 
not  in  as  direct  and  positive  teims,  as  it  might  have  been  ex* 
pressed  in:  but  I  understand  it  as  a  substantial  denial  of  any 
promise  made  m  consideration^  or  even  in  contempiation,  of 
the  marriage  intended  between  the  parties ;  and,  taken  ia 
opposition  to  James  Campbell* s  evidence,  contains  a  neces- 
sary, if  not  a  direct  negative,  to  the  conversation  stated  t* 
have  taken  place  a  few  days  before  the  marriage*  His  an* 
swer  then  stands  upon  the  general  ground,  that  an  answer 
shall  prevail,  unless  it  be  contradicted  by  two  witnesses  at 
the  least,  or  one  witness  and  pregnant  circumstances*  These 
are  utterly  wanting  m  this  case*  On  the  contrary,  every 
circumstance  appears  to  me  to  be  strongly  against  the  com* 
plainant,  Andrew^  and  his  most  material  witnesses.  The 
credit  of  James  Campbell  is  greatly  shaken,  in  my  opinion^ 
by  the  evidence  of  Mr.  Bowyer^  who  says  he  appeared  tQ 
him  to  be  the  most  immediately  interested  in  the  dispute,  and 
said  that  he  would  spend  not  only  his  own  plantation,  but 
every  thing  else  he  possessed,  but  his  son  Andrew  should 
get  the  land*  The  deposition  of  Samuel  Woods  is  also  cal« 
culated  to  weaken  the  credit  of  James  Campbell^  for  he  says 
that  James  Campbell  SBidy  in  his  presence,  he  knew  nothing 
of  the  marriage  till  the  evening  before,  which  is  an  absolute 
contradiction  to  the  assertion  of  a  prombe  made  in  hbpre* 
sence  to  Andrew  ^few  days  before^  in  consideration  of  the 
intended  marriage.  The  deposition  of  Hannah  Campbell^ 
and  the  uniform  declaration  of  John  Campbell  to  several 
other  witnesses,  that  he  knew  nothing  of  the  marriage  till 
the  day  it  took  place,  also  contribute  to  strengthen  the  credit 
of  JohrCs  answer,  as  to  this  particular  point. 

But  here  it  becomes  necessary  to  consider  the  operation 
of  our  statute  of  frauds  and  perjuries.  Rev,  Code^  1  voL  c^ 
10.  which  enacts,  that  ^^no  action  shall  be  broughXi 
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^  'Whereby  to  charge  any  person  upon  any  agreement  made    Octobee, 
"  upon  conaidcratiOT  of  marriage,  unless  the  promise  or  v-^l^^S^ 
**  agreement  upon  which  such  action  shall  be  brought,  or   Argenbngbt 
**  some  memorandum  or  note  thereof  shall  be  in  writingj  CampbeU  aa4 
*  and  signedhy  the  party  to  be  charged  therewith,  or  some        '^^' 
•*  other  person  by  him  thereunto  lawfully  audwrised.** 

It  has  on  several  occasions  in  this  Court  happened,  diat 
die  counsel  on  both  sides  have,  in  addressing  themselves  to 
Ac  Court,  said,  that  they  presumed  the  Court  would  con- 
^der  the  English  decisions  on  the  29  of  Car.  II.  c.  3.  as 
ittithoritiesj  in  any  case,  founded  upon  our  statute,  which 
18  neaily,  or  periiaps  exactly,  in  the  same  words. 

This  was  done  by  the  counsel  on  both  sides,  in  the  case 
of  Richardson  v.  Bakery  {October  22d,    1805,  MS.)  but 
that  case  was  decided  upon  another  point.     Although  this 
observation  was  not  addressed  to  the  Court  on  the  present 
occasion,  the  counsel  on  both  sides  have  argued  the  ques- 
tion, as  if  this  postulatum  had  been  conceded  to  them.    But 
I  am  not  prepared  to  go  so  far  as  the  gentlemen  seem  to 
have  supposed*     By  the  ordinance  of  Convention  adopting 
die  omunon  law  of  England^  the  evidences  of  that  law,  be- 
ing an  tmwritten  law,  were  necessarily,  I  presume,  adopt- 
ed ;  and  those  evidences,  which  during  a  long  series  of  years 
had  received  the  sanction  of  the  highest  Courts  of  Judica- 
ture in  England^  acquired  thereby  a  binding  force  and  au- 
diority,  which  no  exposition  of  a  written  law  could  claim  a 
title  to ;  much  less,  the  expositions  of  a  statute  which  never 
was  acknowledged  to  be  in  force  in  this  country,  being  made 
near  a  century  after  the  setdement  of  the  colony.     Still  less 
are  the  decisions  of  the  Courts  of  IVestminster-Hall  made 
not  only  since  the  revolution,  but  since  the  passing  of  our 
statute,  to  be  considered  as  having  the  authority  of  prece- 
dents in  this  Court.     I  shall  always  respect  them  as  the  de* 
dsions  of  great  and  learned  men,  but  never  admit  them  to 
GONTKOUL  my  own  judgment.     Where  they  convince  me,  I 
win  adopt  them  ;  where  they  fail  of  producing  that  convic- 
tion, I  shall  never  feel  any  obligation  upon  myself  to  yield  my 
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OcTOBEfty    ass^t  to  them.    Were  there  no  odi^  reason  for  dus  reso* 
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v^^>^/  lution,  the  conflicting  opinions  of  difierent  ChanceHoiB,  as 
Argcnbright  to  the  Operation  of  this  statute,  and  effect  of  die  d^end- 
Campbett  and  ant's  relying  upon  it  in  his  plea,  would  determine  me  to  be 
' —  extremely  cautious  how  I  should  admit  the  authority  of 
precedents  which  might  operate  as  the  repeal  <^  a  most  be- 
neficial statute.  Tlie  true  intent  and  meaning  of  our  sta- 
tute,  according  to  my  apprehension,  is  to  reduce  all  sudi 
parol  agreements  as  are  mentioned  in  the  purview  of  it,  to 
the  level  of  a  mere  nudum  pactum.  This  strikes  me  as  the 
most  obvious  interpretation  of  the  first  words  of  it,  that  no 
ACTION  9haU  he  brought  whereby  to  charge  a  defimdant 
upon  any  special  promise,  contract,  or  agreement,  therein 
particularly  specified,  unless  the  promise  or  agreement  be  m 
writings  and  signed  by  the  party  to  be  charged  therewith, 
&c.  If  a  Court  of  Equity  assume  the  rig^t,  not  only  to 
enforce  such  agreements,  notwithstanding  the  statute^  but 
to  extort  fix)m  a  defendant,  who  relies  on  it  in  his  plea, 
either  a  confession  for  the  purpose  of  enfi>rcing  die  agree- 
ment, or  an  absolute  denial  of  it,  in  order  to  evade  die  per- 
formance, the  temptation  to  perjury,  is  such  as  no  man,  who 
seeks  to  e\'ade  a  contract  fiurly  made,  will  probably  with- 
stand.  The  almost  universal  knowledge  of  letters  in  this 
country,  and  the  perfect  facility  with  which  recourse  maybe 
had  to  pen,  ink,  and  paper,  and  a  person  who  can  write,  in 
all  cases  where  the  parties  are  seriously  disposed  to  enter  into 
a  contract,  obviate  the  objection,  that  fraud  might  be  [M€- 
vented,  by  compelling  the  performance  of  such  parol  agree- 
ments J  for,  in  every  case  within  the  purview  of  the  statute, 
the  most  effectual  means  of  preventing  fraud  or  perjury, 
would  be  to  construe  them  as  mere  nuda  pacta^  where 
nothing  material  has  been  done  in  performance  of  them, 
and  the  state  of  both  parties  remains  the  same,  as  before 
any  communication  had  been  made,  or  agreement  concluded 
between  them.  And  this  construction,  I  am  persuaded,  if 
constantly  adhered  to,  would  effectually' relieve  this  Court 
from  the  dilemma  into  which  the  Court  of  Chancery  in 
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Mt^rbndj  has  txrougfat  itself  upon  tlm  mjJbjeeu(a)    U  a    Octobse* 
parol  agreement,  in  all  the  cases  provided  for  by  the  statute,    s^^i^^^ 
be  ocnsidercd  in  the  lig^t  of  a  mere  colhfuium^  or  inception   Argenbright 
of  a  contract,  instead  <^  die  completion  of  it,  the  citizens  Campbell  and 
of  this  State  will  soon  learn,  diat,  to  give  effect  to  their        '^^^'*' 
aflreements  in  such  cases,  they  should  be  reduced  to  a  visi*  (p)  See  i 
9ie  form ;  and,  so  long  as  the  inq>lements  and  the  art  of  and  notes 
writing  may  behad  recourse  to  as  easily  as  they  now  may,  r^*.  jun.  499. 
in  this  State,  it  is  certainly  advisable  to  discourage  every  ea^^Swu 
posnble  temptation  to  the  base  crime  of  wilful  perjury,  ^y^^'^ 
which  a  ccmtrary  interpretation  is  too  much  calculated  to  en-  ^  V^T^  \ 
coarase  and  promote.     It  has  been  ob6erved,(^)  that  it  is  Vet.  jun.  ss. 
dear  that  ibe  statute  mtended  to  prevent  fraud,  as  well  as  intme,  note 
perjury  ;  but,  from  the  purview  of  it,  declaring  that  no  ac*  [I]'  p^nb. 
tion  shail  be  brought^  it  appears  to  me  that  the  true  intent  of  "*•  "**^  ^^' 
it   is  to  prevent  the  fraudulent  imputation  of  a  contract, 
radier    than   the    fraudulent    detual  of    one;    the    dan* 
ger  of  die  former  being  much  greater  than  of  the  latter* 
And  this  construction  I  am  the  more  confirmed  in,  by  the 
O|muon  of  Lord  Loughborough^  and  the  rest  of  the  Judges 
of  the  Court  <^  C*  P.  (except  Wikon^  in  the  case  of  Rondeau 
V*  Wyattyic)  uriio  says,  ^^  If  a  parol  agreement  were  stated  (c^  s  iC 
^^  in  a  Court  of  Law,  and  there  was  a  demurrer y  which  would 
^  admit  the  i^eement,  yet  still  advantage  might  be  taken 
^  of  die  statute  ;"  and  surely  equity  is  equally  bound  to  no- 
tice it,  thou^  not  jdeaded,  nor  relied  on  in  the  answer,  for 
k  is  a  public  statute,  and  as  such,  ought  to  be  noticed  by  the 
Court  :(^  I  am,  therefore,  of  opinion,  that,  with  respect  to  («0 1  /V«#. 
aH  promises,  agreements,  and  contracts  within  the  purview 
of  the  statute,  if  not  reduced  to  writing,  and  signed  pur-* 
suant  to  the  statute,  and  if  nothing  be  done  in  performance  of 
them,  whereby  the  actual  state  of  the  parties,  or  one  of 
them,  b  materially  affected ;  they  ought  to  be  considered  as 
imperfect  and  incompletcy  so  as  to  be  incapaUe  of  support* 
ingasuit,  either  at  law,  or  in  equity;  consequently,  that 
wherever  a  defendant  to  a  bill,  for  the  specific  performance 
of  a  parol  agreement,  pleads  and  relies  upon  the  benefit  of 
the  statute,  he  is  not  compellable  to  answer  as  to  the  agree- 
To  i..  IH,  ^ 
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October,    ment,  and  confess  or  deny  it,  but  may  protect  Mihstlf  iroiil 
y^r-^'^^^^    such  answer  by  his  jdea ;  and  where  offered  and  insisted  on, 
Argenbrigiit   it  ought  to  be  allowed :  for,  by  compelling  a  defendant  to 
Campben  and  answer  after  he  has  diumed  the  protection  of  the  statute  by 
.    ^*^^'        his  plea,  the  inducem^t  to  perjury,  which  it  is  the  object  of 
the  statute  to  prevent,  will  be  increased  in  tenfdd  propor- 
tion. 

But  where  a  defendant,  without  pleading  the  statute,  or 
relying  on  it  in  his  answer,  confesses  die  agreement  as  stated 
in  the  bill,  and  allows  the  bargain  to  be  complete,  and  does 
not  insist  on  any  fraud,  circumvention  or  surprise,  in  ob- 
taining it,  it  may  be  truly  said,  there  can  be  no  danger  of 
perjury  f  because  he  might  (according  to  my  construction) 
have  protected  himself  from  answering,  by  {heading  die  sta- 
tute, had  he  chosen  to  do  so ;  and  because,  having  vraived 
the  benefit  of  that  protection,  (which  he  must  be  presumed 
to  have  done  vohmtarily^  he  hath,  by  his  own  acknowledg- 
ment, taken  away  the  necessity  of  proving  the  agreement. 

In  this  case  the  benefit  of  the  statute  being  waived  by  the 
defendant,  {nam  quisque  potest  renuniciare  juri  pro  se^  in- 
iroducto^  a  Court  of  £quity  will  enforce  the  performance  of 
a  contract  thus  voluntarily  confessed,  and  disclosed  to  it. 
But,  on  the  other  hand,  if  he  confesses  the  agreement,  but 
yet  insists  on  the  benefit  of  the  statute,  either  by  wzy  of 
plea,  or  in  his  answer ;  or,  if  he  denies  the  agreement  al* 
together,  as  chsu^ged  in  the  bill,  without  pleading,  or  insist- 
ing on  the  statute,  he  may  yet  claim,  and  have  the  benefit 
of  it  at  the  hearing :  and  if  he  admi^  even,  that  there  was 
a  parol  agreement,  but  that  it  is  a^erent  from  that  alleged 
in  the  bill,  no  parol  e\adence  oi^t  to  be  admitted  to  prove 
it.  And  this  doctrine,  I  conceive,  may  be  fully  proved  by 
the  following  cases,  in  addition  to  those  I  have  already 
noticed. 

In  the  case  of  Rondeau  v.  Wyatt^  (2  Hen.  Black.  63.)  it 
is  said  that  the  true  rule  seems  to  be,  that  if  the  pany  ad> 
mits  die  agreement  in  his  answer,  without  insisting  upon 
the  statute  of  frauds,  the  Court  will  hold  it  to  be  good ; 
<br  which  Free,  in  Chqu  208.  374.  553.  are  cited  :   but, 
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wbere  the  statute  is  pleaded,  and  the  exceptions  in  it  nega-    Octobeih 
tived,  the  Court  of  Chancery  will  not  compel  the  defendant    ^^^!^^^^^ 
to  execute  ;  and  Whaiey  v.  Bagenal^{a)  and  Whitchurch  v.   Argeni)righ« 
B€vU(ff)  are  cited.  It  is  added  that  the  Court  of  Exchequer  Campbell  and 
had  also  holden,  that  if  the  defendant  by  his  answer  insists        ^^^^' 
upon  the  statute,  a 'specific  performance  cannot  be  decreed,  (n)6^rotwi'» 
though  he  confesses  the  agreement:  and  Stewart  y*  Care^  {b^mrtnm'f 
kss^  9nd  Eyre  v»  Ivescniy  cited  in  Whitchurch  w.  Bevis^c^  (c^^B^-mm'a 
are  referred  to.     In  the  case,  then,  before  the  Court,  the  ^^'^^  ^^^' 
defendant  in  his  answer  to  a  bill  in  Chancery,  admitted  the 
s^reement  charged  in  the  bill,  but  pleaded  die  statute  of 
frauds ;  and  averred  that  there  was  no  note  or  memorandum 
in  writing,  nor  any  performance  of  any  part  of  the  agrees 
ment«(^     A  suit  being  brouc-ht  in  the  Common  Pleas,     (</)  Sec  a 
upon  UK  contract  mus  disclosed  by  the  defendant's  answer  154.  Rondeau 
in  Chancery,  and  a  verdict  for  the  plaintiiT;  on  a  rule  to  ^'     ^ 
8%iew  cause  why  the  verdict  should  not  be  set  aside,  and  a 
nonsuit  entered.   Lord  Loughborough,    in  delivering  the 
unanimous  opinion  of  the  Court,  three  Judges  b^ing  pre- 
sent, (the  fourth  being  absent,  and,  as  was  afterwards  said^ 
being  of  a  different  opinion,)  said,  "  in  some  early  cases, 
**  Free*  in  Chcu  208.  and  378.  (though  in  fact  no  such  decree 
^  was  made  in  those  cases,  which  contun  merely  extrajudicial 
**  opinions  of  the  Liord  Keeper  or  the  Master  of  the  Rolls,) 
**  it  has  been  ssud,  and  has  been  adopted  in  the  argument  of 
**  this  case,  that,  when  the  defendant  confesses  the  agree* 
^  ment,  Acre  is  no  danger  of  perjury,  which  was  the  only 
**  thing  the  statute  intended  to  prevent.     But  this  seems  to 
^  be  very  bad  reasoning ;  for  the  calling  upon  a  party  to  an« 
**  swer  a  parol  agreement  certainly  lays  him  under  a  great 
"  temptation  to  commit  perjury.     But,  though  the  prcvent- 
^  ing  perjury   was  one,  it  was  not  the  sok  object  of  the 
^  statute  ;  another  object  was,  to  latf  down  a  clear  andposi'^ 
**  tive  rule,  when  ^he  contract  of  sale  should  be  complete. ^^ 
And  the  rule  for  setting  aside  the  verdict,  and  for  entering 
a  nonsuit,  was  made  absolute.     His  Lordship  added,  that 
•*  it  was  Qbservable,  the  case  of  Whaiey  v.  Bagenal,  in  th^ 
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October,    ^^  House  of  Lords,(€z)  coincides  with  the  determuurtion  of 

1808 

\^^.^^^  /^  the  Court  then  made."    I  accord  most  perfectly  m  the 
Argenbright  opinion  of  L.ord  Loughborough^   and  in  the  reasons  he 

Campbell  and  assigns* 
wife. 

:■  In  3  Veo.  jun.  38,  39,  40*  note  {a)  a  review  of  the  cases 

^l^^'pto^  ^^^  *i»  su^ect,  similar  to  that  in  1  For^.  h.  3*  s.  8.  in 
*5.  note9^  is  taken  ;  the  reporter  concludes  that  review,  by  say* 

•  ing,  that  the  result  seems  to  be,  that  die  statute  may  be 

g)4Ktft.jatt.  nfted  as  a  bar  to  the  discovery.  AxA'm  Moore  v.  Edwarda^ib) 
the  Ijord  Chancellor  seems  tx>  incline  to  the  same  opinion* 
(c)  iHd,  91.  Thou|^  in  a  subsequent  case,  Bowyers  v.  Caton^{c)  he  ap- 
pears to  have  given  a  different  one*  But  in  Main  v.  Mil^ 
(d)liid.  790.  boum^d)  die  plea  of  the  statute^  where  the  defendant  had 
rested  upon  the  plea  only^  without  answering,  was  allowed ; 
what  afterwards  became  of  the  cause  does  not  appear* 

In  Cooth  y.Jachaon^  6  Fi?**  jun.  12.  hardLoitghboroughy  Ch. 
and  Lord  Eldon^  who  succeeded  him,  were  successively  of 
opinion,  that,  upon  a  bill  for  a  specific  performance  of  a 
parol  agreement,  within  the  statute  of  frauds,  the  defend- 
ant, though  admitting  the  agreement  by  his  answer,  may, 
if  he  insists  upon  the  statute,  have  the  benefit  of  it  at  the 
hearing*  Lord  Eidon^  indeed,  was  of  opinion  that,  if  he 
did  not  insist  upon  it,  he  must  be  taken  to  have  renounced 
the  benefit  of  itt  But  diat,  I  apprehend,  must  be  where 
the  agreement  is  fully  confessed  in  the  bilL  I  think  it 
unnecessary  to  examine  the  cases  on  this  head  any  further ; 
the  reasons  given  by  Lord  Loughborough  in  Rondeau  v* 
Wyatty  weighing  with  me  more  than  any  autfaori^  or 
precedent  to  the  contrary* 

In  the  present  case,  the  defendant  hath  not  pleaded  the 
statute  of  frauds,  nor  relied  on  it  in  his  answer*  And,  al- 
though it  may  be  thought  that  he  has  not  sufficiently  denied 
ihe  parol  agreement  in  his  answer,  yet  certainly  he  has  not 
confessed  it,  nor  even  admitted  it,  as  charged  in  the  bilL 
If  the  case  bore  no  relation  whatsoever  to  the  statiHe  ^ 
frauds  and  perjuries,  I  should  be  of  opinion,  that  the  an^ 
swer  does  contain  a  sufficient  denied  of  the  ag>^eement,  ta 
put  the  comflainmts  upon  the  proof  of  it* 
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If  tbe  cause  had  been  set  down  for  argument,  upon  the    Octobck, 
hiU  andimawery  oiJy,  could  the  Chancellor  have  made  any    y^^?2^ 
odier  decree,  dian  to  have  dismissed  the  plaindff 's  bill  ?     I   Argeobrighi 
conceive  diat  he  could  not ;  for,  if  the  defendant  do  not  Campbell  wbA 
the  allegations  of  the  plaintiff's  Inll,  nor  by  his  an-        ^ 


awer  confess  them,  although  there  be  aUegaia  before  the 
ChaDcellor,  there  are  no  probata:  and,  it  was  the  folly  of 
die  plaintiff  not  to  except  to  the  answer,(l )  if  he  relied  upon 
a  disoovsry  of  facts  known  to  the  defendant  only  ;  or,  not 
tt>  have  proceeded  to  take  depositions  to  prove  the  allega- 
tions of  his  biU,  if  he  thought  he  could  obtain  such  proof 
dseirfiere.  What  then  is  the  state  of  the  present  case ;  let 
it  be  admitted  that  the  defendant  hath  not,  in  express  terms, 
denied  any  agreement ;  it  must  also  be  admitted  that  he  has 
not  confessed,  that  which  is  charged  in  the  bilij  nor  ad* 
mitted  any  promise  whatever  made  to  the  plaintiffs,  or  either 
of  <Afm,  in  consideration  of  the  intended  marriage*  The 
promise  to  his  dau^ter  was  without  consideration, 
and  being  one  which  was  to  be  performed  by  his  wtV/,  was 
revokaUe  at  his  pleasure.  It  was  made  years  before  the 
marriage  was  in  contemplation ;  and  he  swears,  he  never 
renewed  ity  furdier  than  that  he  did  not  alter  his  will.  It 
is  true,  there  is  the  evidence  of  a  single  witness  which 
contradicts  this ;  but,  exclusive  of  the  reasons  which  I  have 
before  offered,  for  thinking  this  evidence  not  sufficient  to 
countervail  the  answer,  I  shall  now  hazard  the  opinion  that, 
although  the  statute  is  neither  pleaded,  nor  relied  on  in  the 
answer,  the  evidence  ought  not  to  be  regarded ;  because  it 
appears  upon  the  face  of  the  billy  that  the  promise  alleged  is 
within  the  statute  of  frauds.  We  have  already  seen 
tfiat  in  the  case  of  Rondeau  v.  Wyatty  it  was  held  that,  if,  to 
a  declaration  at  law  setting  forth  such  a  case,  there  should 
be  a  demurrer^  still  the  defendant  should  have  the  benefit 
of  the  statute.  And  why  not  if  diere  had  been  a  demurrer 
to  dus  bill  ?  Hath  a  Court  oi  Equity  the  power  to  annul  a 

(I)  Note  by  the  Reporters.  Sec  thccaseof /Jfln^ei^^eWaml  others  ▼.  C/ai- 
hvme  and  others,  in  the  Superior  Court  of  Chtnoery  for  the  RUhmmd  Dis* 
frict,  mntcy  toL  SL  p.  17, 
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October,  public  and  general  statute,  any  more  than  a  Court  of  Lawft 

y.^'^ry^  If  it  hath  not,  why  is  it  not  bound  to  take  notice  of  die 

Argcnbrigbt  nature  of  the  agreement,  in  the  same  manner  ?  And  if  it  be 

CumpbeU  and  such  an  One  as  the  statute  declares  no  action  shaU  be  brought 

'^'^'  upon,  will  it  take  upon  itself  to  enforce  it,  non  obstante  the 


,  statute  ?  But  a  precedent  may  be  found,  even  in  a  Court 
of  Equity,  where  the  plaintiff  set  forth, an  agreement  hy 
parol,  in  one  manner,  and  the  defendant  acknowledged  the 
agreement  as  set  forth  in  the  bill  in  sundry  particulars,  but 
insisted  that  the  new  lease  (which  was  the  subject  of  the 
parol  agreement)  was  not  to  commence  until  die  expiration 
of  the  old  one ;  making  a  difference  of  four  years,  between 
the  time  the  plaintiff  contended  for  it  to  commence*  The 
deposition  of  a  witness  was  taken,  but  the  Chancellor  de« 
clared,  upon  that  bill  and  answer,  it  would  be  vary  danger* 
ous  to  admit  parol  evidence  on  either  side ;  and  decided 
(a)  Pym  v.  upon  the  bill  and  answer  ONLY.(a)     In  that  case,  die  statute 

3  re«.jaii.d4.  was  nt\iiitr  pleaded  HOT  relied  on  in  the  answer ;  and  it  ap- 
pears to  me  fully  to  resemble  the  present  case  in  principle. 
Should  the  Court  decide  that  the  agreement  is  not  denied 
altogether  by  the  answer,  yet,  as  it  appears,  on  the  face  of 
the  bill,  that  the  agreement  set  forth  is  widiin  the  statute  of 
frauds ;  and  the  defendant  not  having  confessed  \t  by  his  an- 
swer ;  parol  evidence  to  prove  it,  aliunde^  ought  to  be  entire- 
ly rejected  ;  and  consequendy  the  bill  ought  to  be  diamiss- 

(5)  1  Fe».  jun.  cd.  So  in  the  case  of  Brodie  v.  St.  Paul^(b)  where  an  agree- 

^'^'  mcnt  in  writing  for  a  lease  of  a  farm,  referring  to  a  paper 

containing  the  terms  specified  in  certsun  items,  parol  evi- 
dence, to  prove  which  of  the  clauses  in  that  paper  had  been 
read  at  a  meeting  between  the  parties,  though  read  and  not 
objected  to  by  the  defendant,  was  rejected  by  the  Court, 
as  being  directly  prohibited  by  the  statute,  although 
neither  pleaded  nor  relied  on  in  the  answer  ;  and  the 

(r)  6  Ves.ym,  bill  was  dismissed.  And  in  the  case  of  Cooth  v.  Jackson^^c) 
Lord  Chancellor  Eldon  declared,  that  if  a  defendant  denies 
that  any  parol  agreement  ever  took  place,  a  Court  of  Equity 
will  not  inquire  into  the  truth  of  that  deniaL  The  same 
Judge  says  in  the  same  page,  "  all  the  doctrine  of  a  Court 
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^  of  Equity  upon  Aat  sul^ect,  attributes  great  weight  to    Octobeb, 
**  the  oath  of  the  defendant."      And  further,  that,  "  the    y^^^-^^ 
**  moment  that  the  defendant  in  the  form  in  which  issue  is    -^»^n*>"Bii* 
**  joined  in  that  Court,  by  his  answer,  says,  there  was  no  Campbdi  tod 

**  agreement^  the  witness  could  not  be  heard  ;  or,  if  he  was    -i 

*  heard,  unkss  supported  by  special  circvunstances  giving 
•*  his  testimony  greater  weight  than  the  denial  by  the  an- 
••  swer,  the  Court  could  not  make  a  decree." 

As  to  the  necessity  of  pleading'  the  statute,  there  is,  per- 
haps, a  reason  why  it  is  not  as  necessary  to  plead  this  statute, 
as  it  is  to  plead  the  statute  of  limitations^  which  it  may  not 
be  improper  to  notice.  The  date  of  a  contract,  where  no 
deed  or  instrument  is  referred  to  with  a  profert  in  curia^  b 
Bever  truly  set  out  in  a  declaration  at  law ;  in  order,  there- 
fore, to  bifog  the  contract  within  the  statute,  it  must  be 
pleaded,  and  then  the  Court  is  bound  to  look  at  the  true 
date  ;  but,  in  cases  within  the  statute  of  frauds,  the  nature 
of  the  case  must  in  general  be  shewn  by  the  declaration,  or 
the  bilL  In  such  cases  the  Court  is  sufficiently  apprised  of 
Ae  nature  of  the  agreement  to  decide  upon  the  face  of  the 
declaration  or  bill ;  if  the  nature  of  the  agreement  do  not 
fio  appear,  dien,  indeed,  the  defendant  must  apprise  the 
Court  of  it,  either  by  pleading,  or  by  his  answer,  in  order 
to  have  die  benefit  of  the  statute. 

But  it  may  be  thought  that  there  has  been  a  part-per- 
fermance  in  this  case,  the  plaintiffs  having  intermarried. 
But  it  would  be  a  veiy  dangerous  precedent  indeed,  to  ad- 
mit that  the  consummation  of  a  marriage  was  to  be  taken 
as  the  ground  to  enforce  a  marriage  contract,  unless  the  con- 
tract itself  be  first  fully  and  clearly  proved ;  especially  when 
it  is  considered  how  rare  marriage-contracts  are  in  this 
country.  In  the  present  case,  it  is  in  proof  that  the  plain- 
tiff, Andrew^  declared  he  did  not  marry  the  other  plaintiff, 
in  consideration  of  the  landy  for  that  he  would  have  married 
her  if  her  father  had  not  promised  her  5s.  If  then  the 
promise  alleged  in  the  bill  was  no  inducement  to  the  alliance^ 
the  bare  circumstance  of  the  marriage,  ought  not  to  be  reli- 
^  on  as  a  part-performance  of  the  agreement,  until  the 
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OcTOBEB,    agreement  itsetf  is  fully  established,  which  I  cooaidef  is  not 
y^rs,'^^    ^^  case. 

Argenbrigiit       In  the  case  of  Rowton  V*  RotvtoThJ^a)  the  circumstance  of 

Campben  and  ^^  son's  having  removed  himself  and  his  family  from  New^ 

^'        River^  in  Montgomery   County,    to  Charlotte  County,  in 

^J?^  ^  consequence  of  his  father's  promise  to  give  him  the  land  m 

question,  was  not  regarded  by  die  majority  of  the  Court, 

as  a  sufficient  manifestation  of  the  nature  of  the  promise 

made,  for  them  to  decide  that  he  was  to  have  an  estate  of 

inheritance  in  it.     And  the  reason  is  equally  as  strong  in 

this  case,  that  the  bare  circumstance  of  a  marriage  having 

taken   eifect,  between  the  complainants,  shall  not  be  ad* 

milted  to  supply  any  defect  of  proof  of  a  promise  alleged  to 

{b)  See  3  have  been  made  in  consideradon  of  marriage.(^)      But, 

JBro.     Cka. 

Rep.    400.     perhaps,  it  may  be  considered  that  the  referenoe  made  by 
WUkti,  John  Cumpbell  to  his  will,  already  made,  and  in  the  hands 

of  an  attorney,  in  the  conversation  ^eged  to  have  taken 
place  between  him  and  the  complainant,  Andrew^  in  the 
presence  of  James  CampheUy  before  the  marriage,  will  be 
sufficient  to  take  this  case  out  of  the  statute  of  frauds  and 
perjuries.  But,  I  am  of  a  diffisrent  opinion  upon  that  point ; 
for  the  statute  meant  to  prevent  the  imputation  of  any  con- 
tract, or  agreement  whatsoever,  made^  or  pretended  to  be 
made  in  consideration  of  marriage,  unless  the  very  promise 
itself^  or  some  memorandum  or  note  of  it  be  made  in 
writing,  and  signed  pursuant  to  the  statute. 

The  fiict  of  making  a  promise  m  cousideration  of  mar- 
riage, is  one  things  the  terms  of  the  contract  another m 
The  promise  itself^  and  the  consideration  upon  whig?  it 
was  made,  must  be  in  writing,  as  well  as  the  terms  of  the 
^giftj  or  nature  of  the  advancement  proposed  to  be  made. 
The  danger  of  perjury  is  fidly  as  great  to  admit  proof  of  a 
parol  promise,  made  in  consideration  of  marriage,  never  to 
alter  a  will  already  made,  as  if  the  tenor  of  the  will  were 
repeated,  in  making  such  promise.  The  whole  promise, 
or  contract  then^  whatever  it  be,  must  be  in  writing,  or  it  is 
within  the  true  intent  and  meaning  of  the  statute,  for  if 
there  be  any  part  of  it  which  requires  parol  testimony  to 
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prove  it,  it  is  within  the  mischief,  and,  as  I  conceive,  the    Octobbk, 
very  words  of  the  statute.     As  where,  in  an  agreement  for   \,^^^^ 
the  lease  of  a  term,  referring  to  a  paper  containing  the  term,   Arj^nbrigbt 
^roi  evidence  to  prove  which  of  the  clauses  in  that  paper  Campbell  and 
had  been  read  at  a  meeting  between  the  parties  was  refus- 


ed^a)  Nor  can  you,  by  any  reference  to  a  paper  not  be-  (a)  Brodie  r. 
tore  the  parues,  convert  mto  an  entire  promise,  or  agree-  Fm.juii.3jJ6. 
ment  m  writings  any  promise  or  reference  made  by  parol 
only.  To  illustrate  this,  let  us  suppose  jfohn  Campbell 
had,  at  the  time  of  the  alleged  promise,  in  fact,  made  no 
will ;  or  that  his  will  should  afterwards  have  been  destroyed 
by  accident ;  could  this /oroi  promise  ^  alleged  in  the  bill, 
have  been  set  up  cm  the  ground  of  fraud  in  the  one  case,  or 
accident  in  the  other  ? 

But,  should  the  Court  be  of  opinion  that  the  defendant, 
Campbell^  is  chargeable  upon  this  parol  agreement,  we  are 
next  to  consider  whether  the  plaintiffs  are  also  entided  to  re- 
lief against  the  defendant  Argenb right ;  who  is,  I  think, 
a  fair  purchaser,  for  a  full  and  valuable  consideration,  and, 
as  he  swears  in  his  answer,  without  notice  of  this  parol 
AGREEMENT,  or  that  the  marriage  was  concluded  with  a 
view  to  the  promise  of  the  land  which  he  purchased ;  and 
this,  he  says,  he  understood  from  the  complainant  Andrew^a 
own  declaration  that  he  did  not  marry  in  consideration  of 
any  such  contract*  This  is  a  direct  answer  to  one  of  the 
charges  in  the  bill,  and  to  one  of  die  interrogatories  put 
to  him :  and  it  is  not  contradicted  by  any  evidence  in  the 
record*  I  speak  now  of  the  parol  agreement  only,  and 
not  of  the  bond^  as  it  is  called,  which  I  shall  consider  here- 
after. 

Independent  of  the  general  rule  that  a  fair  purchaser  with- 
out notice,  shall  not  be  affected  by  any  latent  equitable 
claim  which  another  may  have  upon  the  lands  which  he  hath 
ps^i^^nsed ;  and,  independent  of  the  declarations  of  the 
compStinant  Andrew^  to  the  defendant  ArgenLright^  that 
he  did  not  marry  for  the  consideration  of  the  land  ;  (which 
the  defendant  understood  as  a  disavowal  of  any  claim,  such 
voi,-  la  V 
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OcTOBEH,  as  is  no^  act  up ;)  the  refusal  of  the  complainant  Andrew 
y^'^A^  to  let  hiiyi  sec  the  bond  under  which  he  claimed,  until  after 
Ai-genbright  repeated  applications,  might  have  justified  Wm,  perhaps,  in 
fcjimphcn  Mid  making  the  purchase  in  the  mean  time.  For,  as  the  land 
^'.^'  was  offered  for  sale  by  the  proprietor,  although  the  com- 
plainant by  a  public  advertisement  had  warned  all  persons 
from  purchasing,  that  warning  was  not  sufiicient  to  attadi 
notice  to  a  purchaser,  who  had  personaQy  applied  for  in* 
formation  of  the  nature  of  the  complainant's  ckdm,  and 
been  refused  satisfactory  information  in  respect  to  it:  or 
who  had  received  information  of  a  claim  sidMtantially  dif- 
ferent in  its  nature,  from  that  which  constituted  his  real 
claim*  If,  for  example,  the  claimant^  setting  up  a  claim 
under  a  voluntary  promise  in  writing,  should  represent  to 
the  person  making  the  inquiry,  that  his  claim  was  founded 
upon  a  bond  or  agreement  for  a  valuable  consideratioQ 
actually  paid,  and  the  inquirer,  being  refused  a  sight  of 
the  instrument,  should  proceed  to  conclude  the  purchase, 
could  equity  construe  this  to  be  such  a  notice  as  to  impeach 
the  purchaser's  title?  I  presume  nou  If,  then,  Argen^ 
bright^s  inquiries  were  answered  only  by  a  reference  to  the 
bond,  and  that  bond  was  refused  to  be  shewn ;  or  if,  when 
shewn,  it  contained  no  reference  to  a  contract  or  agree- 
ment, made  in  consideration  of  a  marriage  intended  to  be 
had  between  the  complainants  ;  nor  recited  such  previous 
contract^  as  the  consideration  upon  which  the  bond  was 
given,  then  cannot  Argenbright  be  at  all  afiected  by  Htus: parol 
agreement^  between  the  father  and  the  complainants ;  al- 
though the  father  himself  should  be  chargeable  upon  that 
account. 

I  proceed  now  to  consider  the  instruQient  which  is  called 
H  bond. 

The  penal  part  of  the  bond  is  for  400/.^  to  be  paid  to  the 
complainant,,  Andreru*^  in  die  usual  form ;  at  die  foot  of 
which  the  mark  of  the  defeiftlant  John  CampbeU  (widiout 
any  seal)  is  affixed,  and  the  names  of  the  two  witnesses, 
Michael  Campbell  and  James  Campbell^  are  written  opposite 
tp  it  on  the  left  hand.    Then  foUows  what  imports  to  have 
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been  intended  as  the  condition  of  the  bond;  which  recites    October, 
diat  whereas  the  above  named  Andrew  Campbell^  had  lately    ^^JiJI^ 
married  with  Rebecca  Campbell^  daughter  of  the  above  nam-    Argenbrigm 
ed  Jokfiy  and  for  a  consideration  (not  naming   any)  John  Campbell  and 
had  promised  and  agreed  to  give  to  the  ^aid  Andrew  and        ^^^"^^ 
his  heirs,  the  land  whereon  he  now  lived ;  and,  the  i)etter 
to  comply  with'  that   promise,  had  made  his  last  will  and         ^ 
testament,  and  left  it  in  die  hands  of  A.  S.  in  which  he  had 
particularly  bequeathed  the  aforesaid  lands  to  the  said  An-^ 
drew  and  his  heirs  for  ever,  and  had  promised  that  that  in- 
strument of  writing  should  be  his  last  will  and  testament, 
so  far  as  related  to  that  land.  Now  if  the  said  John  should 
not  alter  his  will  so  as  to  change  that  part  of  it  which  re« 
laCes  to  the  land,  nor  in  any  manner  or  form   whatever, 
convey  or  cause  the  same  to  be  conveyed  in  his  life-time, 
so  as  to  deprive  ssud  Campbell^  his  heirs  or  assigns,  of  the 
benefits  thereof,  then  the  obligation  to  be  void,  or  else  to 
remain  in  full  force  and  virtue.      Then  follows  Andreru 
CompbeWs  name  and  seal,  with  the  attestation  of  the  same 
two  witnesses  who  attested  the  subscription  of  John  Camp^ 
bell. 

Before  I  proceed  to  consider  the  legal  character  and  effect 
of  this  instrument,  I  must  observe  that,  from  the  manner 
and  circumstances  imder  which  it  appears  to  have  been  ob- 
tained, it  is  entided  to  no  favour  in  a  Court  of  Equity. 

In  the  first  place,  the  complainants  charge  in  their  bill 
that  the  defendant,  *'  John  Campbell^  was  an  aged  man,  up- 
*  wards  of  eighty  years  old."  Jatnes  CdmpbeU^  the  couv- 
(dainant's  father,  says,  in  his  deposition,  that  he  would  not 
agree  to  the  bond's  being  signed  at  his  house^  lest  it  should 
be  widj  that  as  thje  old  man  was  subject  to  drink, 
and  one  or  the  other  (for  it  is  not,  from  the  record,  easy  to 
s^certsun  which)  kept  a  stll,  an  advantage  had  been  taken 
of  him.  The  difiiculty  of  understanding  which,  arises  from 
a  word  being  abbreviated  in  silch  a  manner  as  to  appear  like 
the  word  defendant  instead  of  deponent^  but  Argenbright^s 
answer  removes  it,  and  shews  it  should  be  deponent.  The 
flame  witness  tells  us  the  old  man,  >vhen  it  was  proposed  to 


ni  Supreme  Court  of  Appeab. 

OcTOBEm,    him  to  get  the  Reverend  Mn  Scott^  to  draw  the  writfaig, 

tH08  .  .  <• 

s^^'yr^^^     objected  to  it ;  observing,  that  he  might  tell  his  wife,-  and 
Argenbtight   that  somc  unecutitiess  might  be  occasionedy  if  his  family  and 
Ctmpbeii  and  Other  chil^re/i  should  hear  of  it ;  after  which  the  complainant 
^  had  the  writing  drawn  by  an  attorney  in  Staunton  ;  accord- 

ing to  the  information  given  him  by  the  complainant  An- 
drexvy  and  his  father  ;  as  appears  fronri  Mr.  Kmney^s  de^ 
position.  None  of  John  CampheWs  family  appear  to  have 
ever  heard,  or  been  present  at  any  conversation  or  com- 
munication whatsoever,  respecting  thb  marriage  promise 
or  the  bond.  Every  thing  passed  at  the  house  of  the  com- 
plainant's father^  the  only  witness  to  the  promise  ;  and 
the  active  party  in  the  whole  business,  until  it  comes  to 
signing  the  bond,  which  he  avoided  being  present  at  ;  noi' 
would  he  even  permit  it  to  be  executed  at  his  own  house, 
lest  it  should  be  said  (for  the  reasons  above  mentioned  as 
assigned  by  himself)  that  an  advantage  had  been 
TAKEN  of  the  old  man. 

There  are  few  stronger  badges  of  fraud  than  such  over 
CAUTION.  But,  where,  when,  and  how  was  the  instrument 
executed  ?  In  the  woods  ;  immediately  after  the  old  man 
had  left  the  house  at  a  place  previously  appointed  for  the 
complainant's  two  brothers  to  repair  to  witness  the  signing, 
and  whither  the  old  man  was  enticed  by  the  complainant  ImiK 
self,  under  the  pretext  of  shewing  a  particular  tree  to  be 
cut  down,  for  no  other  purpose,  that  appears,  but  diat  of 
getting  the  old  man  completely  in  his  power.  StixMiger 
badges  of  fraud  never  appeared  in  any  Court*  The  case  of*" 
{a)  t  Atk.  Sir  John  Lee  in  Bennet  v.  Wade  and  others,(a)  fidls  ftr 
short  of  it,  in  my  opinion.  But  what  say  the  subscribing 
witnesses  ?  James  Campbell^  jun.  tells  us  the  complainant 
Andrew^  and  John  came  to  the  tree  together,  where  the 
witness  had  been  previously  left  by  Andrew  to  wait  his  re- 
turn with  the  old  man.  That,  as  soon  as  Michael^  the 
other  brother  and  subscribing  >¥itness  came,  Andrew  ofiered 
the  old  man  the  paper  to  sign  ;  to  which  he  said  "  he  was 
"  agreed^  if  it  would  be  of  sertice  to  him  /  that  he  could  not 
**  write  his  name.^^   The  complainant  replied  "  that  it  nvouM 
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*  he  of  service  to  him^  and  that^  if  he  ivculd  make  his  marL    OcToimm, 

1808 

"  HE  xv&uld  write  his  name*'*     The  old  roan  then  made  his    s^^^>r-s^ 
mark  accordmgly.     The  instrument  thus  obtained,  was  not  Argcnbrigiht 
read  to  him  at  that  time  ;  and,   though  James  Campbell  Campbell  and 
swears  it  had  been  read  over  to  him  twice,  at  his  house,  non        *'^^' 
^onstat^  that  it  was  the  same  paper,  nor  that  it  was  Tead 
to  him  truly.     A  pocket  flask  full  of  whiskey,  which,  as 
dus  jug^ng  scene  was  not  to  be  transacted  at  the  still,  it 
seemed  necessary  to  take  along  with  them,  ought  not  to  be 
forgotten  in  the    lisn  of  implements  employed  on  the  oc«    • 
casion.     Is  diere  a  single  feature  of  fraud,  circumvention 
and  trick,  wanting  to  complete  this  picture  ?     Every  conver- 
3ation,  or  conmiunication,  upon  the  subject,  either  of  the 
pretended  promise,  or  of  the  bond,  took  place  at  James 
CampbelTs  house  ;  or  more  probably  at  the  still  ;  for  the 
one  is  idenufied  with   the  odier,  in  Argenbright^s  answer. 
Ncme  of  John  CampbelPs  family  knew,  or  were  permitted  to 
know^  any  thing  of  either.     The  old  man  is  beset  and  teased 
with  repeated  leading,  and  ensnaring  questions  ;  for  what 
eke  is  the  conversation  sworn  to  by  John  ^linny  to  which  • 
Peter  Eagle  was  also  a  witness  ?     The  directions  for  draw- 
ing the  bond  are  not  given  by  the  party  who  was  to  sign  it^ 
but  by  the  other  party,  and  his  father.     If  ever  read  over 
to  him,  it  was  only  in  the  presence  of  the  same  parties,  and 
at  the  still.     It  was  not  signed  there,  "  lest  it  should  be 
**  said  that  an  advantage  had  been  taken  /"  but,  was  the  case 
ahered  by  enticing  the  old  man  into  the  woods,  and  placing 
die  flask  of  whiskey,  the  panacea  of  his  dotage,  before  him  ? 
Or  can  it  be  said  that  an  instrument,  so  prepared,  offered, 
and  executed,  is,  either  at  law,  or  in  equity,  the  conu-ac^t 
of  the  party  signing  it  ?     Every  agreement  to  merit  the  in- 
terposition of  a  Court  of  Equity,  must  be  free  from  fralid, 
circumvention,  or  suspicion.  («)     And  to  the  same  eflFect      (a)  2  See 
Lord  Chancellor  EIdon(b)  said,  "  if  there  were  any  sort  of  cwuracu^ 

*  surprise  he  could  not  decree  a  specific  performance.'*  ^^^^^  ^^  y^^ 

I  shaH  now  consider  the  legal  character  and  effect  of  this  ^^^"^"*^ 
uncommon  instrument,  thus  obtained  by  means  not  less  un-  ^' 
a>imnon.     I  have  before  mentioned  that  the  name  of  the 
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October,    defendant  John  Campbell,  and  of  die  two  subscribing  wit. 

v^^^v^^  nesses,  are  signed  immediately  under  the  penal  part  of  the 

ArgeiU)rjght  paper,  arid  above  what  is  called  the  condition,  and  with9Ul; 
^*™wif "  ^^^  *"^y  ®^  prefixed  to  his  subscription ;  not  even  a  scroll^  by 

way  of  seaL     The  odier  party  subscribed  his  name  at  the 

foot  of  what  is  called  die  condition^  and  so  did  the  wit- 
nesses ;  and,  opposite  the  subecriptiou  of  Andrew^  there  is 
a  seal  or  scrolL 

Let  it  be  observed  that  no  mistake  in  the  execution  of  this 
.  instrument  is  either  suggested  in  the  bill,  or  by  the  wit*> 
nesses  ;  this  Court  must  take  it,  and  construe  it,  as  they 
find  it  upon  the  record.  It  must  stand  or  &U  by  its  own  in- 
trinsic weight,  as  the  act,  or  acts  of  the  parties  respectively, 
in  the  very  form  in  which  it  appears ^  and  in  no  otiier ;  and 
must  be  interpreted  according  to  the  rules  of  law,  as  tiiey 
may  be  applicable  to  instruments  in  diat  form.  There  is 
no  proof  either  upon  the  £ace  of  the  instrument,  or  the  at^ 
testation  of  the  witnesses,  or  in  their  depositions,  that  the 
old  man  ever  sealed  it,  or  acknowledged  and  delivered  it,  as 
his  act,  and  deed.  He  merely  made  his  marky  probably 
where  he  was  directed  to  do  it ;  and  the  witnesses  have 
proved  nothing  more.  Taking  it,  then,  as  under  this  view 
of  the  case  it  must  be  taken,  it  was  a  written  promise  ta 
pay  400/.  to  Andrew  Campbellj  and  nothing  more.  The 
words  "  I  bind  myself,  my  heirs,"  &c  will  not  make  it  an 
obligation,  as  was  determined  in  the  case  of  Hitesy  £xe- 

(a>  October,  cutors  of  Smith,  v.  Lewis,  in  this  Court,(a)  nor  can  it  be 
regarded  as  a  deed,  (being  without  a  seal,)  as  was  deter- 
mined in  the  same  case.  It  is  then  a  mere  naked  promisso- 
ry note,  for  the  payment  of  money,  and  nothing  more. 

The  instrument  signed  by  Fielding  Lewis,  was  couched 
in  as  strong  terms  of  obligation  as  this  is  ;  it  wanted  a 
seal ;  and  this  Court  pronounced  it  a  mere  nudum  pactum 
to  indemnify  Smithes  executrix  for  her  testator  having  been 
the  security  for  the  son  of  Mr.  Lewis.  If,  in  that  case, 
the  want  of  a  scroll,  or  seal,  could  annihilate  the  oUigat^on 
created  by  the  words  "  /  herein/  oblige  myself,  my  heirs,, 
^''executors,  and  administrators^^  will  not  the  same  omis^csx 
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tpcrate  in  a  similar  manner  upon  this  instrument  ?  So  &r    Octobbi% 
at  least  as  to  reduce  it  to  the  level  of  a  simple  contract  debt,    \^^>nsu 
fqr  Ae  payment  of  400/«  instead  of  a  bond  for  that  sum  ;  or  Argenbright 
for  a  conveyance  of  lands  i     If  so,  the  party  had  a  full  and  Campbell  mnd 
complete  remedy  at  law,  and  no  pretext  whatsoever  to  bring        ^'^' 
dus  InD  in  a  Court  of  Equity.     And,  even  if  diis  Court 
fihoold  decide,  contrary  to  the  decision  in  Hites  v.  Lewis j 
diat  diis  paper  is  a  bond,  though  there  is  no  seal  to  it,  nor 
any  proctf  of  seaRng  and  delivery j  both  of  which  are  neces- 
sary to  constitute  a  deed^  yet,  if  I  am  correct,  it  is  a  single 
bond  for  the  payment  of  money.     The  execution  of  die  de- 
feasance by  Andrew  J  is  not  proved  by  the  witnesses,  nor  is 
its  existence  at  the  time,  when  the  old  man  made  his  marky 
at  all  proved.     It  might  have  been  an  after  thought  of  An^ 
drew  ;  a  voluntary  act  done  by  him,  without  the  agreement, 
knowledge,  or  privity  of  the  old  man  :  and,  without  these, 
it  could  only  operate  to  the   advantage    of  the   obligor, 
if    he  chose    to  avail    himself    of  it  ;    and   not  to  his 
disadvantage.    And  such  I  understood  the  principle  estab- 
lished by  this  Court  in  the  case  of  Gordon  v.  Frazer.(a)  ^  W*  *  ^^^' 
This  construction  of  die  instrument  is  consistent  with  what 
the  old  man  swears  to  in  his  answer,  that  he  never  signed 
a  bond  that  conveyed  the  land  to  the  complainant ;  if  he 
Ad,  he  must  have  been  m^  or  drunk.     Apply  this  to  the 
hstrument,  as  it  appears  in  the  record ;  and  it  is   most 
strictly  true.      And,  since  a  Court  of  Equity  attributes 
great  weight  to  the  oath  of  a  defendant,  where  that  oath  can 
be  reconciled  to  the  strictest  truth  by  giving  to  the  instru- 
ment spoken  of  a  legal  construction,  surely  the  Court  will 
do  so,  rather  dian  impute  perjury  to  the  defendant,  by 
adopting  a  different  construction.     As  to  the  doctrine   of 
defeasances,  as  contradistinguished  from  the  conditions  of 
bonds,  I  beg  leave  to  refer  to  2  Black.  Com.  327.  342.  and 
%  Saunders^  Forwel  v.  Forest^  p.  47.  and  the  notes  on  that 
case.     I  have  premised  that  no  mistake  is  alleged  to  have 
been  committed,  in  the  manner  of  executing  this  instru- 
ment.    I  did  so,  by  way  of  anticipating  the  observation, 
dm  equity  wiU  construe  every  dead^  or  other  instrument. 
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OcTOBE&»  according  to  the  real  intention  of  the  parties.  That  inten^ 
v^^^^^^  tion,  since  there  is  no  allegation  or  evidence  of  a  nuttakey 
Argcjbright  naust  be  collected  from  the  instrument  itself ;  apd,  in  the 
Campbell  mnd  construction  of  it,  for  ^  reasons  already  assigned,  equity 
— — —  must  follow  the  law.  But  what  is  the  condition  of  duit 
bond,  if  it  be  one  ?  It  recites  that,  ^'  whereas  Andrew 
**  Campbell  had  lately  intermarried  with  Rebecca^  daughter 
"of the  above  named  John  Campbell^  and  for  a  con- 
"  siDERATiON,  the  above  bound  John  had  promised,  and 
*'  agreed,  to  give  the  said  Andrew  that  tract  of  land  whereon 
"  he  lived,"  &c.  Here  I  would  ask  what  was  this  con- 
sideration ?  There  is  no  mention  of  any  wiiatever :  if,  in- 
stead of  a  bond  to  convey,  he  had  executed  a  co&veyance 
for  the  land,  in  all  due  form,  and  solemnity,  without  men^ 
tioning  any  consideration  for  the  gift,  what  oonstructioD 
would  the  law  put  upon  such  a  conveyance  ?  That  it  watf 
to  the  use  of  the  grantor  and  his  heirs,  and  not  of  the 
grantee.  But,  let  it  be  granted  there  was  a  consider- 
ation ;  it  might  have  been  a  good  one  ;  or  it  mig^t  have 
been  founded  upon  usury,  gaming,  fraud,  collusion,  or 
otherwise  in  malijicio.  If  to  the  former  class,  vfhy  was  it 
not  inserted  ^  That  it  was  not  founded  on  any  agreement 
made  in  consideration  of  a  marriage  intended  to  be  had^ 
must  be  inferred  from  the  omission  to  insert  it ;  if  it  were 
not  founded  upon  that,  the  bond  oould  acquire  no  validity 
or  support  from  the  marriage.  If  the  consideration  be  not 
shewn  to  the  Court,  will  the  Court  take  upon  it  to  decide 
that  it  was  a  good  or  valuable  one,  and  enforce  the  per«> 
formance  of  the  condition  ;  or  leave  the  party  to  his  acUon 
at  law,  if  he  can  support  one  upon  this  instrument? 

Again,  the  bill  charges  that  die  old  man  said  to  his  sooh 
in-law,  after  the  marriage,  that  he  honesdy  intended  to 
fidfil  his  promise  ;  (viz.  that  alleged  to  have  been  made  be- 
fore the  marriage ;)  and  if  his  will,  which  he  considered  as 
sufficient  to  convey  the  land,  was  thought  insufficient  for  that 
purpose,  he  would  give  a  writing  which  should  be  considered 
so;  and  thereupon  the  complainant  had  a  bond  drawn  can" 
ditioned  for  the  ccmveyance  of  the  same,  agreeably  to  his 


In  the  53d  Year  of  the  Commonwealth.  177 

ORIGINAL  PROMISE.     Does  this  instrument  answer  to  diat    Octobbv, 
diaracter  ?  The  alleged  promise  was  of  a  gift  of  the  land    y^l!^^ 
to  Rrbecca,  by  his  will  deposited  in  the  hands  of  A.  S.  Argeobrigi^t 
Esq.  upon  the  condition  of  the  payment  of  fjiy  pounds  to  CampbeU  aod 
his  daughter  Hannah.     The  condition  of  this  instrument        ^*^*^' 
recites  a  promise  made  to  Andrew  to  give  rim  and  his 
HEIRS  the  land  ;  and  that  the  better  to  comply  with  that 
promise,  he  had  made  his  will  and  left  it  in  the  hands  of  A. 
S*  ^  in  which  said  wiU  he  had  particularly   bequeathed 
^  the  aforesaid  land  to*  Andrew  and  his  heirs  for  ever^^  and 
had  promised  not  to  revoke   that  devise.     Now,  it  is  not 
pretended  that  the  name  of  Andrew  was  mentioned  m  the 
WILL  b6  described.     It  was  made  long  before  the  pre- 
tended promise ;  before  his  courtship  was  known,  or  per- 
haps even  thought  of  by  himself.     Can  this  bond,  then, 
pretend  any  connexion  with  the  promise   alleged  to  have 
been  made  in  consideration  of  the  intended  marriage  be- 
tween the  compbunants,  and  with  reference  to  that  will  i 
The  recital  is  proved  to  be  false  by  the  allegations  of  the  bill ; 
and  by  die  testimony  of  James  Campbelly  the  only  witness 
who  pretends  to  prove  a  promise  made  before  the  mar- 
riage. 

Is  not  this  an  additional  badge  of  fraud  ?  Is  not  die  at- 
tempt to  deprive  Hannah  of  the  provision  intended  for  her 
by  her  father  in  his  will  out  of  this  landy  a  further  badge, 
or  rather  proof  of  actual  premeditated  fraud  ?  And  wiH 
thb  Court  support  or  countenance  a  transaction,  every 
period  of  which  is  marked  with  a  blot  i  In  the  case  of 
Thornton  v.  Clorbin^{a)  one  of  the  Judges  of  the  Court  is  (a)  3  CaK, 
Imported  to  have  held,  that  a  deed  variant  from  the  terms 
of  a  marriage  promise  was  not  obligatory  on  the  party  : 
and,  where  the  variance  is  so  great  as  in  the  present  in^ 
stance^  I  can  feel  no  doubt  of  die  correcmess  of  the  opi- 
niofu 

Once  nfiore  ;  suppose  the  old  man  had  died  ni^thout 
akermg  or  revoking  his  wiU,  or  disposing  of  the  land  ;  and 
diflit  Andrew  had  brought  a  suit  at  law  upon  this  boiid,  ht- 
Vol.  in.  zr 
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cause  the  land  was  not  given  to  himself  unconditionally, 
according  to  the  tenor  of  its  condition  ;  could  he  have  re- 
Argenbright    Covered,  if  it  had  been  shewn  that  the  will  was  in  fact  the 
Curapbeii  and  ^^^^  ^^  ^^  ^'^'^^  ^^^  made  beforc  the  marriage,  and  had 
'^^^'        deposited  in  Mn  StuarCn  hands  ?  Or  suppose  that,  instead 
of  claiming  under  the  will,  he  had  brought  a  suit  in  equity 
against  the  heirs  of  the  old  man,  for  a  conveyance  accord- 
ing to  the  condition  of  this  bond  ;  would  this  Court  have 
decreed  him  the  land,  in  exclusion  ofhi^  wife?  Or  would 
it  have  decreed  it  to  him,  discharged  of  the  payment  of  the 
fifty  pounds  to  Hannah  ?  If  this  Court  would   not  have 
made  either  of  those  decrees,  as  I  presume  it  would  not, 
is  not  that  circumstance  alone  sufficient  to  prove  chat  this 
bond  is  ^feh  de  sef 

Upon  the  whole,  it  appears  ta  me  that  there  never  was 
a  case  less  entitled  to  the  favour,  support,  or  countenance, 
of  a  Court  of  Equity  ;  and  Uiat  the  plaintiff's  bill  ought  to 
have  been  dismissed  with  costs ;  consequently,  that  the  de« 
cree  ought  to  be  reversed,  &c. 

Judge  Roane.  I  will  consider  this  case  under  two  ge- 
neral points  of  view  :  1st.  In  relation  to  the  promise  or  pro- 
mises made  before  the  marriage  ;  and,  2d.  In  relation  to 
those  made  after,  and,  particularly,  to  that  evidenced  by 
the  bond  or  writing  of  the  9th  of  Muy^  1793.  Some  gene- 
ral considerations,  however,  appertainHo  tl)em  txHh,  which 
it  will  be  first  necessary  to  dispose  of* 

In  the  first  place,  it  is  said  that  the  contract  embraced  by 
these  promises  is  unreasotiabk*  The  answer  is,  that  a 
father  has  power  to  make  an  unequal  distribution  of  his 
estate  among  his  children ;  and,  in  the  present  instance, 
his  resolution,  as  to  the  disposition  in  question,  was  not 
hastily  taken  up,  of  short  duration,  or  made  without  due 
rt:flection.  He  had  continued  in  this  mind  for  more  than 
two  years,  while  the  will  was  in  the  possession  of  James 
Campbell^  and  afterwards  while  it  was  in  the  hands  of  Mr. 
Stuart.  The  existence  and  long  continuance  of  this  dis- 
position on  the  part  of  John  Campbell^  would,  in  tho  case^ 
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of  equiponderant  testimony,  incline  the  scale  in  favour  of  a    Octobers 
promise  made  in  pursuance  thereof.  s*^'^/'^^^ 

Again,  it  is  said,  that  the  appellant,  yohn  Campbell^  was   Argtnbright 
yety  old  and  subject. to  drink.     It  is,  however,  not  only  Campbt-Uand 
not  shewn  that  he  was  in  his  dotage  at  this  time,  but,  on        ^ '  .^'' 
the  contrar)',  a  considerable  degree  of  sagacity  (not  to  say 
archness)  is  inferrable  from  the  conversations  and  circum- 
stances  stated  in  the  testimony.     As   to  his  liability   to 
drink,  it  is  not  shewn  that  at  any  one   of  the  periods  in 
question,  he  was  intoxicated  :  on  the  other  hand,  it  is  ex*" 
pressly  proved  that  he  was  sober  when  the  writing  of  May 
9th,  1793,  was  executed. 

With  respect  to  the  imputed  ignorance  of  the  marriage 
on  the  part  of  John  Campbell^  and  of  James  Campbell  and 
£eimily,  the  Kevcrend  Mr.  Scott^s  testimony  gives  the  pro* 
per  explanation.  That  ignorance  is  only  to  be  applied  to 
the  day  of  the  marriage,  and  not  to  the  engagement^  or 
courtship,  which  the  witness  says  **  was  talked  of  in  the 
•*  neighbourhood  ;^  and  it  is  observable  that  all  the  wit- 
nesses on  this  point,  are  merely  interrogated  as  to  the 
marriage^  (that  is,  as  I  understand  it,  or  at  least  as  it 
might  have  been  understood  by  the  witnesses,  as  to  the  day 
of  the  marriage,)  and  not  as  to  the  courtship,  or  engage* 
ment.  We  must  either  adopt  this  construction,  thus  sup* 
ported  by  Scott^s  testimony,  or  impute  perjury  to  wit- 
nesses who  swear  positively  as  to  John  CampbelPs  ignorance 
on  this  subject ;  in  direct  opposition,  not  only  to  proba- 
bility, but  also  to  those  witnesses  who  swear  positively 
that  jfohn  Campbell  made  and  confessed^  (respectively,)  a 
promise  before  the  marriage. 

As  to  the  secrecy  of  old  John  Campbell  on  this  subject, 
and  his  executing  the  writing  at  the  tiiee,  instead  of  his 
own  house,  it  is  readily  accounted  for,  not  ohly  by  the 
condition  and  circumstances  of  the  witnesses,  being  labour- 
ing men  employed  at  their  daily  labour,  but  abo  by  his 
not  wbhing,  by  doing  it  at  his  own  house^  to  displease  his 
other  children,  who  secrti,  in  the  event,  to  have  taken  so 
Warm  an  interest  in  opposing  the  claim  of  the  appellees. 
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October,       A  great  deal  has  been  said  tending  to  impeach  the  credit 

y^^^r-^    ^f'  ^d  impute  fraud  to  Jamea  Campbell  and  hb  two  sons^ 

Argeubrigbt   Fraud  is  never  to  be  presumed,  when  the  conduct  in  ques- 

Campi^u  and  ^^^^  ^an  Otherwise  be  fairly  accounted  for.    The  fedings 

'*'^^'        of  a  father  in  behalf  of  a  son  supposed  to  be  injured,  will 

go  far,  even  to  excuse  the  part  taken  by  James  Campbell  in 

this  business  ;  but  neither  he  nor  his  other  sons  had  any 

interest  in  the  transaction  in  question.     It  was  no(  till  after 

a  refusal  by  Scott ^  on  the  ground  of  not  wishing  tp  offimd 

John  CampbeWs  family,  that  the  brothers  of  Andrew  Camp^ 

bell  were  called  as  witnesses  to  the  bond  ;  and  the  secrecy 

of  the  transaction  is  justified  by  the  same  consideration* 

As  to  the  AGE  of  this  man,  I  can  only  say  that  much  older 

men  than  he  often  retain   their  intellectual    faculties  in 

tolerable  vigour  ;  and  as  to  n is  particular  case,  an  archness 

and  sagacity  is  discoverable  from  the  circumstances  detail* 

cd  in  the  testimony,  wholly  incompatible,  as  is  before  said, 

with  the  idea  of  dotage. 

These  deductions  have  arisen  out  of  a  general  and  com- 
prehensive  view  of  the  whole  testimony :  at  the  same 
time  it  is  readily  admitted,  that  particular  portions  of  this 
testimony  might  be  selected,  which,  taken  singly^  and  be- 
ing higlily  coloured,  would  seem  to  lead  to  a  different  re- 
sult. It  is  excuseable  in  counsel^  buf  not  in  Judges^  to 
select  and  rely  on  such  parts  of  the  whole  testimony,  and 
such  only,  as  seem  to  favour  the  opinions  they  adopt  and 
maintain. 

With  respect  to  the  promise  or  promises  made  prior  to 
the  marriage  ;  the  bill,  in  the  first  place,  charges  such  pro- 
mises to  have  been  made,  (but  without  saying  to  whom,^ 
before  and  at  (as  well  as  q/ler)  the  time  of  the  marriage : 
it  then  goes  on  to  charge  a  promise  made  to  Jbufreto 
Campbell  before  the  marriage,  accompanied  with  9  re- 
ference to  the  will.  In  thp  interrogating  part  of  the  bill, 
the  defendants  are  asked  whether  jfofyn  Campbell  did  not 
promise  to  his  daughter  Rebecca  the  land  in  question,  and 
whether  he  did  not  renexv  said  promise  to  one  or  both  of 
the  comjdainants  before  the  marriage  2   The  answer  of 
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yohn  Qampbell^  in  reply,  omits  to  confess  or  deny  a  pro-    October, 
nuse  made  to  his  daughter,  but  denies  having  renewed  the    y,^^^r>^^ 
promise  before  their  marriage.     This  answer  is  not  per-  Argenbright 
fectly  satisfactory  on  this  point ;  but,  inasmuch  as  the  pro«  Campb^u  md 
mise  to  the  daughter,  if  made,  was  probably  revoccAk^  and        ^^^^ 
(fid  not  necessarily  enure  to  the  benefit  of  her  future  hus- 
band ;  the  answer  ought,  probably,  to  be  taken  as  contain- 
ing substantially  a  denial  of  the  pronvise  on  which  the  ap- 
pellees rely,     I  am,  therefore,  willing  to  pve  to  this  an- 
swer more  credit  than  the  Judge  who  has  just  spoken  has 
given  it.      Having  (without  any  testimony  to  that  effect 
that  I  can  perceive)  inferred  that  John  Campbell  was  in  his 
dotage ;  and  this,  although  that  fact  was  neither  charged 
nor  put  in  issue,   that  Judge  certainly  ought  not  to  place 
much  reUance  on  his  answer.     We  come  then  to  confront 
that  answer  with  the  conflicting  testimony  :  that  testimony 
(if  strong  enough,  under  the  established  doctrines  on  this 
subject)  is  competent  to  outweigh  the  Answer,  as  to  the 
(act  of  the  promise  having  been  made  ;  although  that  pro* 
mise  may  not  (in  itself)  confer  a  right  under  the  act  of 
frauds,  unless  it  be  reduced  to  writing. 

Admitting  the  promise  in  question  to  be  denied  by  the 
answer  ;  still  there  can  be  no  doubt  but  that  it  is  established 
by  the  testimony.  The  testimony  of  James  Campbell^  as 
to  this  point,  is  important.  He  is  the  father  of  one  of  the 
appellees,  and  seems  to  have  taken  a  warm  interest  in  his 
son's  obtaining  redress  in  this  case ;  (believing  him  to  have 
been  injured ;)  but  his  competency  and  credibility  are  in 
00  way  impugned.  His  declaration,  so  much  vaunted  of, 
r^pecting  his  keeping  a  still,  and  John  Campbell's  liability 
to  drink,  may  be  accounted  for  on  the  ground  of  delicacy, 
and  a  wish  to  avoid  censure  from  a  family  so  hostile  to  the 
iuterests  of  his  son  ;  and  does  not  necessarily  import  a 
frauduknt  intention,  or  conduct,  on  his  part :  the  frankness 
of  ^  declaration,  which  he  could  not  but  know  would  be 
eagerly  clutched  at,  seems  to  repel  such  a  conclusion.  He 
swears  positively  that,  prior  to  the  marriage,  John  Camp* 
h^  and  Ant^av  Campbell  having  had  a  conversation  relative 
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October,    thereto^    "  he  was  called  in ;    and  the  defendant,  (jfohfi 
^^^.,^^,^1^     ^*'CampbeUy)  then   in  his  presence,    gave  to   A.  CampheU 
Argcnbi-ight   "  his  hand  and  promise,  that,  if  he  married  his  daughter 
Camiibeii  and  "  Rebecca^  he  should  have  the  plantation  he  then  lived  on, 
^'*'^'         "  provided  he  complied  with  the  terms  of  the  will  ;  and 
**  then  repeated  the  contents  thereof,"  &c,     I  shall  present- 
ly have  occasion  to  say,  that  I  might,  probably,  be  justified 
in  considering  this  conversation  as  amounting  substantially 
to  a  request  to  marry  his  daughter:  at  present,  I  merely 
refer  to  it  to  shew  that  sl  promise  is  expressly  proved^  so  far 
as  it  can  be  proved  by  the  testimony  of  one  witness,  ^ames 
Campbell  details,  in  another  part  of  his  deposition,  a  con- 
fession  by  John  Campbell^  after  he  had  offered  the  land  for 
sale,  which  is  equally  strong  to  import  a  promise,  and 
to   shew  the  archness  (if  not  knavery)  of  the  old  man  : 
he  confessed  a  promise^  by  saying  that  *•"  if  he  had  not  done 
"  so,"  (/•  e.  promised^)  **  perhaps  he,  the  complainant,  would 
"  not  have  married  his  daughter ;"  by  saying,  "  that  pro^. 
**  mises  and  pye-orusts  were  made  to  be  broken ;"  and  by 
telling  a  story  of  a  man  who  had  married  all  hts  daughters 
by  *'*•  promising  them  severally  his  plantation."     The  ac- 
count of  this  confession  is  entirely^  and  almost  literally^ 
corroborated,  by  the  testimony  of  John  ^inn^  who  was 
then  present;  and  is  also  confirmed   by  that  of  P.  JEagkf 
except  as  to  two  circumstances  which  will  now  be  briefly 
examined.     Eagle  says  that  yohn  Campbell^  on  being  asked 
several  times  by  James  Campbell^  whether  he  had  not  pro- 
mised the  land,  said  no  !  This  denial,  however,  was  not 
heard  by  either  of  the  other  two  witnesses ;  and  seems  t# 
have  been  afterwards  retracted ;    as  it  would  seem  fron^ 
John   CampbelPs  admission^    inferrable  from   the    before- 
mentioned  maxim  respecting  promises  and  pye*crusts,  and 
the  story  of  a  man  who  had  married  off  his  daughters  ;  aS 
of  which  this  witness  heard  from  the  lips  of  John  Campm 
bell     Eagle  indeed  says,  negatively^  that  he  does  not  recol^ 
lect  having  heard  John  Campbell  S3y  **  if  he  had  not  promts 
"  sed  his  land,  perhaps  A.  Campbell  would  not  have  mar- 
"  ried  his  daughter :"  but  the  force  of  this  negative  lesd-^ 
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XDony  is  incompetent  to  prevail  against  the  posiitive  tcsti-    Octobsbi, 
viony    (respecting  it)  of  two  witnesses ;  for  the  reasons     ^J^^!^ 
forcibly  m/entioned  by  Judge  Tucker,  on  a  similar  point,   Arganbright 
in  the  case  of  Rowton  v.  Rowtoru(a)    Thus,   Eaglets  tcsti-  cimpb^ii  and 
mony  seems  to  be,  at  least,  neutral  on  this  subject.     It  is,        ^^'^' 
therefore,  proved  by   two   competent  witnesses,    (in  op-  M  *  ^*^  ^ 
position  to  rather  an  equivocal  answer,)  that  jfohn  Camp* 
bell  confessed^  at  this  time,  that  he  had  made  the  promise 
before  the  marriage  :  it  is  also  proved  by  James  Campbell 
that  he  heard  hiu  make  itj  as  has  been  before  particularly 
stated* 

yohn  Campbell,  therefore,  made  a  promUe^  before  the 

marriage, to  the  purport  before  mentioned;  a /^aro/ promise, 

indeed,  and  therefore  not  in  itself ^^  sufficient  under  our  act 

'    of  frauds.     If  necessary,  I  might,  perhaps,  justly  contend 

f        that  that  promise  also  involved  a  request  to  marry. 

The  promise  is  that,  ^^  if  Andrew  Campbell  married  his 
*  daughter,  he  would  give  him  the  land.''  Now,  when  a 
due  regard  is  had  to  the  delicacy  of  the  situation  of  a 
father  contracting  for  the  marriage  of,  or  requesting 
another  to  marry  his  daughter,  it  is  supposed  that  this  is  as 
Uteral  a  request  to  marry  the  daughter  as  can  ever  be  ex- 
pected, and,  therefore,  might,  perhaps,  be  considered  as 
amoimting,  svbstantially,  to  a  request  to  marry.  On  this 
point,  however,  I  am  not  so  sanguine,  as  on  that  of  the 
moral  duty,  arising  out  of  the  parol  promise,  to  be  pre- 
sendy  noticed. 

A  marriage  had  on  request^  though  past,  will  operate  as 
a  consideration  to  support  a  future  promise.(&)     Nay,  it  is       (6)  I^^ 
even  held  that  an  assumpsit  made  in  consideration  that 
another  had  married  my  daughter,  is  binding  ;    for  the 
affection  and  consideration  alwa)rs  continue8.(c)      1  hese  (c)  Cro,  EHm. 

.         ,t         \\        '       fx   741.     Barker 

authorities  go  to  shew,  that  the  pronuse,  (though  by  parol,)  t.  HiUifa^. 
and  the  request,  if  made,  (or  either  of  them,)  would  be  a 
sufficient  consideration  to  sustain  a  written  agreement  made 
after  the  marriage ;  if  it  be  otherwise  sufficient  under  the 
act  of  frauds.  It  will  be  coupled  and  connected  with  such 
fiiture  agreement,  not  as  a  part  of  the  pr^mise^  (the  de* 

\ 


i 
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OcTOBEK,    daration  and  terms  of  which  oufeht  to  be  in  writing^  but 


to  shew  a  consideration  which  will  make  the  future  arid 
Argenbright   WRITTEN  promise  valid. 
^*"uif "  *"***       Admitting  then  this  parol  promise  to  have  amounted  to 

-'— a  request  only,  it  will  (other  things  conceded)  suffice  for  our 

purpose.  But,  considered  as  a  promise^  it  laid  the  maker 
under  a  mora/ obligation,  which,  although  no  Court  of  La^ 
or  Equity  could  enforce,  affords  a  sufficient  consideration 
to  support  a  future  written  agreement* 

On  this  subject,  I  will  beg  leave  to  quote  the  following 

passage  from  the  opinion  of  Lord  Mansfieldy  in  the  case  of 

(a)  Cvwp,  Hawkes  v.  Saunders  :{a)     "  Where  a  man  is  under  a  legal 

^^  or  equitable  obligation  to  pay,  the  law  implies  a  promise, 

^*  though  none  was  ever  actually  niade.     A  fortiori^  a  legsil 

^  or  equitable  duty  is  a  sufficient  consideration  for  an  actual 

^^  promise.^      Where  a  man  is  under  a  moral  obligation 

'    **  wfuch  no  Court  of  Law  or  Equity  can  enforce^  and  promises^ 

^  the  honesty  and  rectitude  of  the  thing  is  a  consideradon. 

^  *'  As,  if  a  man  promise  to  pay  a  just  debt,  the  recovery  of 

*'  which  is  barred  by  the  act  of  limitations  ;  or,'  if  a  man, 

•*  after  he  comes  of  age,  promises  to  pay  a  meritorious  debt 

**  contracted  during  his  minority^  but  not  for  necessaries  ; 

,  ♦*  or,  if  a  bankrupt  in  affluent  circumstances,  after  his  ccr-v 

f'  tificate,  promises  to  pay  the  whole  of  his  debts  ;  or,  if 

.*'  a  man  promises  to  pay  a  secret  trust,  or  a  trust  voiD, 

*'  FOR  WANT  OF    WRITING,   BY  THE  STATUTE   OF    FRAUDS. 

"  In  such,  and  many  other  instances,  though  the  promise 
^*  gives  a  compulsory  remedy,  where  there  ^iras  none  be- 
"  fore,  either  in  law  or  equity  ;  yet,  ^  the  promise  is  only 
**  to  do  what  art  honest  man  ought  to  do^  the  ties  olf  coin 
^^  scitnce  upon  an  upright  man  are  a  sufficient  considera- 
"tion.'' 

This  authority  b  so  aptpoisite  and  conclusi^^e  tte  to  Hit 
sufficiency  of  the  parol  prortiise,  viewed  merely  ab  a  con^ 
sideration,  tha^  I  shall  forbear  t6  add  My  diing  to  it,  and 
proceed  to  inquire  whethet*  fh^  paper  of  Msy  9th,  1793,  ift 
such  a  writing  as,  supported  by  thtc  c6ns»deratioii  df  the 
proWae  aforessUH,  stands  ji^fiid  by  the  &et  of  frftud«« 


In  the  53(1  Year  of  the  Commonwealth.  185 

I  will  first  consider  that  paper  as  merely  a  written  agree- 
ment, this  being  the  strongest  ground  for  the  appellants  ; 
and  then  briefly  advert  to  its  effect  when  considered  as  a 
bond  or  specialty'. 

That  paper  is,  on  itsface^  a  regular  bond  with  a  collateral 
condition.     That  condition  is,  that  the  obligor  M'ould  abide 
by  the  terms  of  his  will,  which,  however,  are  somewhat  mis- 
taken in  the  condition  of  the  bond.     It  gives  a  right  at  law^ 
either  to  go  for  the   whole   penalty,  or  for  damages,  for 
breaches,  even  exceeding  the  penalty,    toties  quotie-u     In 
c^uity^  it  furnishes  ground  to  compel  a  specific  perform- 
ance, which  ground  is  that  stated  in  the  condition.     Ad^ 
mitting  the  sufficiency  of  the  signature,  therefore,  there  is 
BO  objection  to  a  specific  performance  of  the  covenant  stated 
in  the  condition  ;  and  it  is  immaterial,  in  this  point  of  view, 
whether  it  be  adjudged  a  valid  bondy  or  merely  a  writing 
comprising  the  terms  of  an  agreement  respecting  the  sale  of 
land*     The  obligor  was  not  only  illiterate^  as  he  could  not 
-ivrite^  but  the  persons  who  filled  it  up  were  also  illiterate^  as 
appears  from  their  inserting  the  day  of  the  month  in  a  wrong 
jAatce*     Both  these  results  are  also  justified,  by  finding,  that 
aldiough  a  scrawl  or  seal  was  annexed  by  the  scrivener  at 
the  end  of  the  condition^  yet  jfohn   Campbell  signs,  and  is 
permitted  to  sign  his  name,  at  the  end  of  the  penal  part  of 
die  bond  ;  thus  withdrawing  the  paper  (as  it  is  now  contend" 
ed)  from  Ae  rwik  of  a  speciaky.     These  circumstances  will 
have  their  due  weight  in  forming  a  construction.     The  only 
question  is,  whether  the  signature  in  question  extends  to 
and  covers  die  whole  writing,  or  only  the  penal  part  of  it. 
Toshew  Att  the  former  was  intendedj' it  will  be  seen  that 
the  appellant,   yohn  Campbelly  although   he  denies  having 
"  signed  a  bond  which  conveyed  the  land^^  (thereby,  possi- 
bly, meaning  to  bottom  himself  upon  the  objection  arising 
from  his  irregular  signature  now  in  question,)  expressly  ad- 
mits, in  his  answer,  that,  at  a  previous  time,  he  had  agreed 
to  sign  a  bond,  "  conveying  the  land  to  the  complainants  /* 
which,  however,  was  ultimately  refused,  because,  as  he  al- 

VoL.  Ut  A  a 
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October,  leges,  Andrew  Ca/n/^^e// refused  to  pay  the  10/.  towards  his 
v^^^-^  daughter  Hannah*  At  that  time,  therefore,  such  a  collate^ 
Ai-grcnbright  ral  bond  as  this  was  intended^  and  not  a  bond  for  the  pay- 
Campheii  and  ment  of  moneij  only^  of  which  there  is  no  pretence  that  any 
'  was  due  from  John  Campbell  to  Andrew  CampbelL  Be- 
sides, Agnes  Thompson  tells  us,  that  John  Campbell  left  a 
will  with  her,  whereby  to  disprove  the  signature  to  a  cer- 
tain writing  "  conveying  his  lands  to  the  complainant^^ 
thereby  denying  the  execution  of  the  bonds  in  question,  but 
admitting  its  purport  to  be,  (if  executed,)  to  "  convey  the 
'*  land.^"*  James  Campbell  swears,  that  he  read  over  the 
writing  "  here  produced^  (by  which  I  understand  the  bond, 
and  the  whole  bond  annexed  to  the  bill,)  twice  to  John 
Campbell^  who  expressed  a  willingness  to  sign  the  same*  It 
is  also  proved  by  this  witness,  that  he  had  frequently  heard 
John  Campbell  say,  he  intended  his  plantation  for  Rebecca^ 
and  had  made  his  will  accordingly,  which,  indeed,  is  admit' 
ted  by  the  answer ;  thereby  shewing  a  correspondence  of 
intention,  as  applying  to  the  respective  papers.  Michael 
Campbell,  a  subscribing  witness,  says,  the  writing  now  Itere 
produced^  dated  9th  May,  1793,  was  presented  to  John 
.  Campbell  to  sign,  who  said  he  would  sign  it,  (that  b,  the 
whole  writing  now  produced,)  if  it  would  do  the  com- 
plainants any  good ;  and  which  he  did  sign,  being  perfecdy 
sober,  and  not  having  required  it  to  b^  read ;  and  this  ac- 
count is  essentially  supported  by  the  testimoi^r  of  James 
Campbell,  jun.  the  other  subscribing  witness.  This  paper  is 
also  always  called,  and  considered  as  a  bond  by  all  the  par- 
ties ;  a  circumstance  inconsistent  with  the  idea  of  withdraw- 
ing the  signature  from  the  scroll  or  seaL.  A  sigqature,  un- ' 
accompanied  by  a  seal,  dots  not  constitute  a  bond  or  spe^ 
cialty* 

After  all  this,  can  it  be  said  that  VLpart  only  of  the  bond 
was  executed,  from  the  mere  circumstance  of  n^splacing  the 
name  of  the  obligor,  by  an  illiterate  man,  under  the  direc- 
tion of  illiterate  parties,  and  thereby  not  only  departing 
frqm  th^  unifonn  intention  ^of  both  parties,  ^  established 
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by  the  testimony,  but  also  saddling  jfohn  Campbell  with  a 
debt  he  never  owed  or  contracted,  and  which  neither  party 
ever  dreamt  was  due  or  payable  ?  Shall  this  Court,  which    Argenbright 

V. 

regards  stdfstance^  and  relieves  against  mistakes  or  accidents,  Campbell  and 
be  so  rigid  ?  It  is  presumed  the  bond  or  writing  is  good  for  . 
some  purpose  ;  and,  is  it  not  better  to  conform  to  than  vio- 
late die  intention  of  the  parties  ?  The  least,  therefore,  that 
we  can  say  respecting  this  signature,  is,  that  the  bond  was 
signed  in  the  wrong  place^  by  mistake*  This  conclusion  the 
testimony  fully  justifies  ;  but,  if  it  were  not  through  mis^ 
take,  it  arose  from  z  palpable  fraud  in  yohn  Campbell^  pos- 
sibly under  the  guidance  of  those  who  wished  him  to  evade 
and  defeat  die  efiect  of  die  promises  before  mentioned^ 
Whether,  however,  it  arose  from  mistake  or  fraud,  the 
circumstance  oug^t  not  to  avail  him.  I  should,  therefore, 
rather  hkcline  to  consider  this  as  a  bond  or  specialty ;  to 
consider  it  as  if  John  CampbeWs  name  was  placed  opposite 
to  the  aeali  in  which  case  the  consideration  need  not  be  in- 
quired into.  If  it  be  said  that  this  mistake  is  not  charged 
or  put  in  issue,  it  might  be  answered,  that  the  instrument 
b  charged  and  relied  on  as  a  bond^  and  that  the  intrinsic 
circumstances  of  the  case  bespeak  it  to  be  such.  It  was^ 
peihaps,  unnecessary  to  resort  to  testimony  aliunde  on  this 
point,  for  res  ipsa  loquitur  :  that  testimony,  however,  as 
disclosed  in  the  cause,  corroborates  and  confirms  this  con- 
dusion. 

It  is  not  essential  to  the  appellees,  however,  that  this  pa* 
p^  should  be  supported  as  a  bond.  A  written  agreement^ 
under  the  statute,  is  sufficient*  As  to  these,  the  doctrine 
of  die  law  is  liberal.  It  is  held  that  a  signing  the  name  at 
the  beginnings  as,  **  A.  B.  agrees  to  sell,"  &c.  is  sufficient, 
although  a  place  be  left  for  the  signature  at  the  bottom  ;  and 
3^t,  as  was  held  by  Lord  Eldon^  it  is  impossible  not  to  see 
that  the  insertion  of  the  name  at  the  be^nning,  was  not  in^ 
tended  as  a  signature,  and  that  the  paper  was  meant  to  be  in'- 
completej  until  it  was  further  signcd.(a)  That  case  is  much  (a)  Su^den't 
stronger  than  the  one  at  bar.     In  ti»t  case,  ^further  signa-  J[^j^^  p^^^" 
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October,  ture  was  intended ;  and  yet  the  instrument  was  held  to  be 
s^^-w^^^  sufficient.  In  this  case,  the  writing  was  consummated^  and, 
Argenbright  under  all  the  circumstances  and  testimony,  is  entirely  per* 
CampbeiUnd  fect,  unless  it  be  defeated  by  the  ignorance,  mistake,  or 
..Jllll_  fraud  of  the  contracting  parties,  in  reladon  to  the  piace 
where  the  name  of  the  obligor  is  signed* 

I  consider  this  writing,  then,  to  be  fully  sufficient,  either  as 
a  bondy  or  as  a  written  promise  under  the  act  of  frauds,  the 
objection  of  misplacing  the  signature  notwithstanding  ;  and 
diat,  as  a  writings  the  parol  promise  come6  in  aid  as  an 
adequate  and  sufficient  consideration.  It  remains  to  inquire 
whether  die  land  shall  be  decreed  to  Andrew  Campbell^  m 
conformity  to  the  terms  of  the  bond,  or  to  his  wifcy  as  is 
provided  for  by  the  wilL  The  writer  of  the  bond  was 
either  under  the  vulgar  mistake,  diat  what  belongs  to  die 
wife  belongs  to  the  husband,  or  had  mistaken  the  terms  of 
the  will,  which  had  been  suppressed,  and  was  wtthholdea  by 
John  Campbell;  but  it  is  evident  that  the  ttyitf  was  referred 
to,  and  contemplated,  as  forming  the  standani,  by  both  par- 
ties ;  and,  if  (as  is  established)  a  writing  which  does  not 
contain  the  terms  of  the  agreement,  can  be  supplied  by  refer- 
ence to  another  writing  which  contains  them  fully,  it  would 
seem  to  follow,  that  a  writingv  referring  to  anodier,  may  be 
corrected  by  the  writing  referred  to. 

On  this  ground,  I  think  Ae  decree  of  the  Chancellor  er- 
roneous, so  far  as  it  gives  the  land  to  the  husband  and  "unfe^ 
and  that  it  ought  to  be  corrected,  and  the  land  decreed  to 
the  xoife  onhf*  With  this  \'ariation,  the  decree  is  entirely 
satisfactory  to  me,  on  the  grounds  I  have  stated,  but  not 
precisely  on  those  stated  in  the  decree  itself. 

Having,  throughout  this  whole  case,  endeavoured  to  find 
out  and  keep  steadily  in  view  the  true  points,  and  diose 
only,  on  which  this  cause  will  be  foimd  to  turn,  I  have 
omitted  to  surdiarge  myself  widi  adjudged  cases,  and  to 
puzzle  and  bewilder  my  judgment  with  unsati^actory,  ancl, 
perhaps,  inconsistent  decisions,  in  relation  to  the  construe* 
tion,  by  English  Judges,  upon  some  questbns  arising  out 
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of  the  statute  of  frauds.     As  to  the  prcmiises  made  before    Octobkr, 

1808 

the  marriage,  I  do  not  contend  that  they  will  stand  the  test    ^^.^r^^ 
of  diat  statute  ;  but  the  promise  made  thereafter,  (as  evi-  Argenbright 
denced  by  the  bend  or  paper  of  May  9th,  1793,)  is  fuH  up  Campbiu  ami 
to  the  reqiusitions  thereof.  ,  ^'^'^' 

As  to  the  appellant,  Argenbright^  he  is  a  deliberate  pur- 
chaser, at  his  own  risk,  after  full  notice  of  the  claim  in 
question.  It  is  not  proved^  that  the  appellees  stated  to  him, 
or  in  his  hearing,  that  they  relied  only  on  the  bend;  (\diat- 
cver  he  or  others  may  have  understood  on  the  subject ;)  but, 
if  it  were  so,  that  bond  or  writing,  either  in  itself,  or  as  sup- 
ported by  the  consideration  aforesaid,  is  competent  to  over- 
reach him. 

Judge  Fleming.  The  principal  points  in  this  cause  seem 
to  be, 

1st.  Whether  the  case  be  within  the  statute  of  frauds  and 
perjuries  ? 

2d.  Whether  the  paper  purporting  to  be  a  bond  from 
jfohn  to  Andrew  Campbell^  was  or  was  not,  fraudulently  ob- 
tained ?  If  not, 

3d.  What  effect  it  ought  to  have  in  the  cause  ?  And, 

4th.  Whether  the  appellant,  Argenbright^  had  not  suffi- 
cient notice  of  the  plaintiff's  claim,  before  he  purchased  tlie 
land  in  question  of  John  Campbell  f 

Having  taken  a  comprehensive  view  of  the  case,  it  has 
made  a  very  different  impression  on  my  mind  from  diat  of 
the  worthy  and  learned  Judge  who  first  delivered  his  opi- 
nion. I  agree  with  him,  that  there  seems  to  be  evident 
marks  of  fraud  on  the  face  of  the  transactions  ;  but  they  ap- 
pear to  me  not  to  have  been  on  the  part  of  the  complain- 
ants, but  principally  on'  the  part  of  the  defendant,  John 
CampbelL  I  shall  briefly  notice  the  substance  of  the  bill,  the 
answers,  and  the  evidence  in  the  cause,  and  must  unavoid- 
ably travel  over  some  of  the  ground  that  has  been  already 
taken. 

The  bill  charges,  that  before,  at  the  time  of,  and  after  the 
marriage  of  the  complainants,  the  defendant,  John  Camp- 
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OcTosEE,     beB^  Ettber  of  the  compLiiinm,  RtbeeoL,  pfomised  to  g^ 


lt»A. 


her  the  kmd  in  questioo,  (on  wlikfa  he  then  dwdt,)  sdbjcct 
to  the  yatynMasx  of  50L  to  his  yoongcr  daughter  Harmaky 
vhich  the  complainants  aver  they  were  ahrays  ready  to  do. 
That  before  the  marriage,  in  conversation  between  the 
com{^ainant»  Jbidrewy  and  die  dc£cndant,  John^  about  the 
marriage  portion  he  intended  to  give  his  daughter,  the  said 
John  informed  die  com|dainant,  Andrew^  of  the  disposition 
he  intended,  and  then  promised  to  make,  of  his  land  afore, 
said ;  of  the  will  he  had  made  to  that  effect,  amd  that  the 
same  was  deposited  in  the  hands  of  his  attorney,  ^r* 
chibaid  Stuart^  who  had  drawn  the  same ;  and  after  the 
marriage  referred  the  complainant  to  Stuart  to  see  the  will, 
and  to  ask  his  advice,  whether  it  was  sufficieot  to  secure  the 
land  to  the  complainants  after  the  said  defendant's  death* 
That  Stuart  answered  to  his  inquiry  that  the  ¥rill  was  suffi- 
aent,  provided  Cdmpbeil  should  not  revoke  it,  which  he  al- 
ways  had  power  to  do.  That  y*  Campbell  ssad  he  honesdy 
intended  to  ftilfil  his  promise  made  as  aforesaid,  and  if  his 
will,  (which  he  thought  sufficient  to  convey  the  land,)  was 
thought  insufficient  for  the  purpose,  he  would  execute  a  con- 
veyance, or  give  any  writing  which  should  be  considered 
sOf  that  would  not  devest  him  of  die  land  during  his  life. 
In  consequence  of  which  the  coroi^ainants  took  advice, 
^nd  for  that  purpose  had  a  bond  drawn  conditioned  for 
conveyance  of  the  same  agreeable  to  his  original  promise. 
That  the  said  jf.  Campbell  did  execute  the  bond  condition- 
ed as  aforesaid,  and  therefore  the  complainants  rested  satis- 
fied that,  at  the  death  of  the  said  J.  Campbelly  who  was  up- 
wards of  eighty  years  old,  the  land  would  be  theirs ;  and 
in  the  mean  time,  if  their  circumstances  made  it  necessarj^ 
they  had  the  promise  of  living  on  the  land  with  the  said 
jfohn^  whereby  there  would  be,  intermediately  and  finally, 
a  competent  provision  to  support  the  estate  of  the  matri- 
mony into  which  the  complainants  had  entered  ;  who  were 
not  a  little  surprised  when  they  understood  that  jf.  Cqmp» 
bcU  was  about  to  sell  the  land  to  the  defendant,  Argenbright^ 
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who  well  knew  the  claim  of  the  complainants  before  he    October, 
proposed  purchasing.  >^r->rs,^ 

The  complainants  took  advice ;  made  known  their  claim   Argenbright 
to  ArgenbrigfU ;  and  published  the  same  in  the  Staunton  pa-  Canipbdi  aad 
per,  and  recorded  the  bond  in  the  District  Court  of  Staun*        ^'^*^- 
ton.     The  complainants  are  informed  and  believe,  that  after 
these  steps  were  taken,  the  defendants  went  to  the  house  of 
the  attpmey  aforesaid,  and  took  up  the  said  will^ 

That  the  defendant,  J.  Campbell^  sold  and  conveyed  the 
whole  of  the  land  to  the  said  Argenbright^  and  refused  to 
permit  the  complainants  to  reside  on  the  same  although 
thereto  requested. 

This  bill  states  a  chain  of  plain,  simple,  and  to  my  mind 
probable  facts ;  we  shall  see,  by-and-by,  how  far  they  are 
supported  by  evidence. 

The  answer  of  John  Campbell^  appears  to  be  drawn 
with  great  professional  acuteness  ;  it  is  equivocal,  elu* 
sive,  and  dbingcnuous ;  and  is  in  substance  as  follows : 
That  some  time  before  the  marriage  of  the  complainants, 
he  made  a  will,  and  left  the  land  in  question  to  his  daughter 
Rebecca^  upon  condition  of  her  paying  to  his  daughter 
Hannah^  \6L  per  annum,  until  SOL  should  be  paid,  but  ne^ 
ver  knew  that  his  daughter  was  going  to  be  married  to  An^ 
drew  Campbell^  till  the  day  they  were  married  ;  and  never 
renewed  the  promise  before  their  marriage,  further  than 
that  he  had  not,  as  yet,  altered  his  will.  That  after  the 
marriage,  Andrew  wanted  the  defendant  to  sign  a  bond,  a 
paper  that  the  land  was  to  be  the  complainants'  at  the  death 
of  the  defendant;  and  at  the  time  the  said  bond  was  to  be 
executed  the  said  Andrew  was  to  pay  10/.  part  of  SOL  to 
Hannah  ;  but,  at  the  time  the  said  bond  was  presented,  the 
said  Andrexv  refused  to  pay  the  said  10/.  but  said  he  would 
have  all  or  none  ;  after  which  he  altered  his  w/7/,  and  left 
his  daughter,  the  complainant,  a  share^  provided  she  had 
issue  ;  otherwise  she  was  to  have  nothing.  He  denies  rt- 
membering  that  he  referred  the  complainant,  Andrew^  to  Ar- 
chibald Stuart^  to  know  whether  the  will  was  sufficient  to  se- 
cure the  estate  to  the  complainants. 
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^^^i^"**        The  first  striking  impropriety,  and  evasion  in  this  an- 
K^^^^U  swer  is,  that  "  the  defendant  never  knew  that  his  daughter ' 
Argenbright  u  ^^^  g^}^  f^  ^^  married  to  Andrew  CampbeU  till  the  day 
Camp^jiand  a  they  w/ere  married ;''  which  strongly  implies  that  he  ne- 
'  ■  ver  knew  such  an  event  was  agreed  on,  or  contemplated  by 

the  parties  ;  and  this  with  a  view,  no  doubt,  to  hold  out  the 
idea,  that  he  could  not  have  made  the  promise  charged   in 
the  bill,  previous  to  the  marriage,  when  it  turns  out  upon  the 
evidence,  and  particularly  by  that  of  Mr.  Scotty  the  minis- 
ter who  married  them,  that  he  was  only  ignorant  of  the 
particular  day  on  which  the  marriage  was  to  be  consum* 
mated  ;  for  Scott  deposed  that  the  marriage  was  talked  of 
in  the  neighbourhood  previous  to  its  taking  place,  and 
thinks  they  were  acquainted  with  it,  but  not  as  to  the  time, 
which  is  proved  by  other  testimony  in  the  cause.     But  there 
is  still  a  more  obvious  evasion  in  the  answer,  where  the  de- 
fendant denies  that  he  ever  signed  a  bond  that  conveyed  the 
land  aforesaid  from  him  to  the  complainants.     This  de- 
claration is  not  responsive  to  any  part  of  the  bill,  in  which 
there  is  no  charge,  that  he  ever  did  sign  such  a  bond  ;  and 
seems  an  artifice  to  evade  answering,  whether  he  did  or 
did  not  sigh  the  bond  charged  in  the  bill ;  which  was  a 
bond  conditioned  that  he  would  convty  the  land  agreeable 
to  his  original  promise,  which  I  presume,  from  his  evasion, 
he  could  not  deny ;  and  his  not  having  answered  that  par- 
ticular charge,  seems  to  imply  an  acknowledgment  that  he 
did  sign  that  charged  in  the  bill ;  but  however  that  may  be, 
Ae  fact  is  proved  by  two  subscribing  witnesses. 

He  does  not  positively  deny  having  referred  the  comp 
plainant,  Andrew^  to  Archibald  Stuart^  to  know  whether  the 
will  was  not  sufficient  to  secure  land  to  the  complainants, 
but  says,  *^  he  does  not  remember  to  have  done  so ;"  but  it 
is  proved  by  the  deposition  of  James  Campbell^  of  whose 
credibility  I  shall  speak  hereafter. 

The  answer  of  Argenbright  denies  any  knowledge  of  a 
contract  between  the  complainants  and  the  other  defendant 
for  the  land  in  question,  either  before  or  after  the  marriage, 
but  says  he  understood   that  Andrew  CampbeU    claimed 
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altogether  under  the  bond,  and  xvill^  alluded  to  in  the  bill,    ocroncR, 
He  got  a  sight  of  the  bond  and  was  advised,  that  he  might         '*^  '^ 
safely  purchase.   The  remaining  part  of  the  answer  consists    Ai-j?cni>rij;iit 
chiefly  in  what  he  heard  the  other  defendant,  John  Campbell^  ^^^^^  ^,^;,|  ^^^^ 
say^  to  whom  he  gave  the  full  value  of  the  land  in  ques-        '^'^^''^ 
tion. 

In  considering  the  evidence,  which  is  voluminous,  and  in 
some  instances  seemingly  contradictory,  I  shall  first  notice 
the  answer  of  John  Campbell^  so  far  as  it  tends  to  support 
the  principal  charges  in  the  bilL  He  acknowledges  that 
some  time  before  the  marriage,  he  made  a  will,  and 
left  the  land  in  question  to  his  daughter  Rebecca^  upon  con- 
dition that  she  should  pay  his  daughter  Hannah^  lOA  per 
annum,  until  50L  should  be  paid,  and  that  he  did  not  alter 
his  will  until  after  the  marriage  was  consummated  ;  that 
after  the  marriage,  Andrexv  wanted  him  to  sign  a  bond  or 
paper ^  that  the  land  was  to  be  the  complainant's  at  his 
death  ;  and  at  the  time  the  said  bond  was  to  be  executed, 
the  said  Andrexv  was  to  pay  10/.  part  of  50/,  to  Hannali^ 
but  at  the  time  the  said  bond  was  presented,  Andrew  re- 
ftised  to  pay  the  10/.  but  said  he  would  have  all  or  none  ;  after 
which  the  defendant  altered  his  will.  This  confession  in  the 
answer  strongly  corroborates,  and  to  my  mind,  gives  addi- 
tional force  and  credence  to  the  testimony  of  James  Camp^ 
bell  and  others,  in  favour  of  the  appellees  ;  and  it  may  be 
here  remarked,  that  by  the  will,  which  the  defendant,  John 
Campbell^  confesses  he  had  made  in  favour  of  his  daughter 
Rebecca^  previous  to  the  marriage,  she  was  to  pay  nothing 
to  Hannahy  until  after  the  death  of  the  testator,  as  she 
could  take  nothing  by  the  devise,  before  that  event  should 
happen  ;  and  although  a  w^ill  is  revocable,  at  any  time 
during  the  life  of  the  testator,  yet,  as  the  will  in  question 
was  completely  executedySind  the  contents  held  out  to  Andreru 
Campbell^  by  the  testator,  as  an  inducement  to  him  to  mar- 
ry his  daughter,  I  think  it  takes  the  case  out  of  the  statute 
of  frauds  and  perjuries,  so  far  at ,  least  as  to  let  in  all  the 
oral  testimony  in  the  cause.  The  evidence  of  Jamc 
Vol.  UI.  n  b 
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October,     Campbell  is  further  strengthened  by  the  testimony  of  Jan^ 
^^^'        Smith  and  Hannah  Campbell^  two  of  the  defendant's  wit- 
Argenbriglit   nesses,  who  are  daughters  of  the  defendant,  John  CampbelL 
Camubcii  and       7^^^  Smithy  on  being  interrogated,  says,  that  she  heard 
^^^*^^'-         her  father  say  words  to  this  amount ;  *'  that  he^  Andrew 
Campbell^  was  welcome  lo  come  and  live  with  him,"  and  that 
he  appeared  to  be  satisfied  with  the  parties  after  the  mar- 
riage.    And  Hannah  Campbell^  on  being  inteiTogated,  says 
that  she,  at  different  times^  heard  her  father  say,  that  he  in- 
tended to  give  the  plantation  he  then  lived  on  to  Andrew 
Campbell  after  he  was  married  to  her  sister. 

This  evidence  then  of  the  defendant's  witnesses,  so  per- 
fectly coincides  with  the  testimony  of  James  Campbell^  and 
is  so  consistent  with  what  John  Campbell  himself  confesses 
were  once  his  intentions,  that  I  cannot  but  give  full  cre- 
dence to  the  whole  of  his  deposition  ;  and  though  it  ap- 
pears from  other  testimony,  that  on  one  or  two  occasions, 
he  shewed  uncommon  warmth  in  the  business,  it  might 
well  arise  from  a  conviction  that  they  were  about  to  do 
great  injustice  to  the  complainants. 

James  Campbells,  senior,  then  clearly  proves  to  my  satis- 
faction, the  solemn  promise  made  by  John  Campbell  to  Au' 
drew  Campbell^  that  if  he  married  his  daughter  Rebecca^  he 
should  have  the  plantation  he  then  lived  on,  provided  he 
complied  with  the  terms  of  the  tw7/,  which  he  repeated,  and 
were,  that  he  should  pay  10/.  per  annum  to  his  daughter 
Hannah^  until  50/.  should  be  paid,  which  is  precisely  what 
J.  Cam/^fe// himself  confesses,  in  his  answer,  was  the  sub-, 
stance  of  the  will  he  made  previous  to  the  marriage,  which 
I  doubt  not  was  a  principal  inducement  for  Andrew  lo  many 
his  daughter  ;  and  as  such  was  by  him  held  out  to  the  said 
Andrew  with  that  particular  view. 

That  after  the  marriage  took  t  ffect  the  promise  was  re- 
peated  by  J,  Campbell^  wiihthis  natural  and  striking  circum- 
stance, that  he  asked  the  complainant  to  go  with  him  to 
plant  fruit  trees  which  he  said  were  for  himself  and 
which  the  deponent  understood  was  done  by  the  said  An* 
drew. 
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That  after  die  marriage,  and  for  the  purpose  of  securing    October, 
die  land  to  the  complaiuants,  the  defendant,  John^  agreed    s^^^^r-s^ 
to  enter  into  a  writing,  and  one  was  drawn,  (which  is  now   Argenbnght 
here  produced,)  and  read  over  twice  to  the  defendant^  who  CampLu  and 
expressed  a  willingness  to  sign  the  same  ;  but  the  deponent        '^^^' 
would  not  agree  it  should  be  signed  at  his  house,  lest  it 
should  be  said  that  (as  the  old  man  was  subject  to  drink, 
and  die  deponent  kept  a  still)  an  advantage  had  been  taken 
of  him.     That  he  continued  willing  to  sign  the  bond,  until 
he  visited  Samuel  Henrijy  and  some  of  his  friends,  after 
which  he   said  he  had  altered  his  will,  and  that  his  said 
friends  had  advised  him  to  do  so,  although  it  was  against 
his  wilL 

The  deponent  afterwards  asked  the  defendant,  John^ 
why  he  made  the  promise  if  he  did  not  intend  to  comply 
with  it^  to  whichle  answered,  ^"-ifhe  had  not  done  so^  per^ 
"  haps  the  complainant  would  not  have  married  his  daughter^ 
*'  and  that  promises  and  pye^crusts  were  made  to  be  broken;^'* 
jmd  told  a  story  of  a  man  "  having  married  all  his  daughters, 
**  by  promising  them  severally  his  plantation,  and  that  the 
^  last  had  taken  him  in  by  obtaining  a  writing  as  the  com- 
**  plainant  was  now  going  to  do.** 

John  ^uinn  deposeth  the  same  as  the  latter  part  of 
James  CampbelPs  deposition,  and  particularly  that  in  an- 
swer to  James's  question,  why  he  made  the  promise  if  he 
did  not  intend  to  comply  with  it,  he  said  that  promises  and 
pye-crusts  were  made  to  be  broken  ;  and  also  said,  if  Ihad 
not  promised  him  the  land,  perhaps  he  would  not  have  married 
my  daughter  ;  and  then  went  on  to  repeat  a  story  of  ^ 
mjm^s  marrying  his  daughters  by  promising  his  plantation. 

To  lessen  the  force  of  this  testimony  the  defendants  rely 
on  the  deposition  of  Peter  Eagle^  who  says  he  was  present 
at  the  time  when  John  Campbell  2isktd  Andrew  why  he  had 
forbid  the  sale  of  his  land,  to  which  Andrciu  replied,  he 
bad  a  right  to  do  so,  as  he  was  about  to  sell  it ;  which  was 
followed  by  a  conversation  of  some  length,  till  James 
Campbell  came  in,  and  asked  the  said  Jolin^  if  he  had  not 
promised  the  said  Andrew  the  land  ?  To  which  he  replied. 
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October,    uq  :  and,  after  being  much  teased^  jaX  length  replied,  *^prc>- 

!.^J1!^     "  mises  and  pye-crusts  were  made  to  be  broken,"  and  then 

Ai-geubright   told  a  storj^  (as  mentioned  in  the  depositions  of  ^uirm  and 

Campheii  and  J^^^^*^  Campbelf)  of  a  man  who  married  several  daughters 

^'*^'         by  promising  them  his  plantation,  the  particulars  of  which 

he  does  not  recollect :  but  remembers  to  have  heard  among 

the  7ieighbours  that  Rebecca  was  to  have  the  plantation  ;  but 

dots  not  remember  to   have  heard  the  defendant,  Johtij 

speak   upon   that  subject,  before  the  conversation  above 

stated. 

This  deposition  of  Peter  Eagle^  relied  on  by  the  defend- 
ants  to  lessen  the  force  of  :^inn^s  and  James  CampbeWs 
testimony,  seems  to  me  to  corroborate,  and  give  additional 
credit  to  it. 

In  the  deposition  of  Alexander  Thomson^  (another  of  the 
defendant's  witnesses,)  we  have  a  key  to  John  Campbell*s 
motive  for  altering  his  will  though  the  witness  is  not  positive 
in  any  part  of  his  testimony.  He  says  that  he  formerly  wrote 
three  wills  for  the  defendant,  John^  none  of  which  agreed 
in  their  contents  ;  that  he  saw,  he  thinks  the  will  drawn 
by  Stuart^  but  remembers  not  its  contents  ;  but  recollects 
that  he  advised  him  to  alter  it,  observing,  that  if  he  fulfilled 
it,  he  would,  before  a  year,  be  on  the  parish,  upon  which 
he  thinks  he  said  he  would  have  it  altered.  He  thinks  he 
wrote  a  will  since  the  one  v.ritten  by  Arcliibald  Stuart^ 
w4iich  altered  said  will,  and  did  not  leave  the  land  to  the 
complainant,  Rebecca. 

This  idea  held  out  by  the  witness  to  John  Campbell^ 
that,  if  he  fulfilled  the  will  written  by  Stuart j  he  would  be 
on  the  parish  before  a  year,  seems  a  mere  bugbear  held 
out  to  frighten  him,  as  the  will  could  have  no  eifect  during 
the  life  of  the  testator  ;  but  it  appears  to  have  answered  the 
purpose  of  the  adviser. 

2.  As  to  the  second  point,  whether  the  bond  or  writing 
in  question  was  fraudulently  obtained,  I  must  notice,  that 
although  he  had,  after  having  agreed  to  sign  it  on  its  being 
twice  read  to  him,  afterwards  refused,  for  reasons  before 
stated,  he  at  lengtli  retracted  his  former  refusal,  and  did 
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sign   it    in  presence  of  two  witnesses,  who  both  declare    6ctober, 
that  he  was  duly  sober  at  the  time  ;  and  this,  it  appears  to    ^J^J^l^ 
me,  he  was  bound  in  conscience  to  do,  being  in  conformity   Argenbright 
to  a  promise  before  solemnly  made.     As  to  the  time  and  CampMi  and 
place  of  its  having  been  done,  I  think  it  immaterial,  nor        ^*^*^' 
do  I  think  that  the  circumstance  of  the  instrument's  being 
witnessed  by  the  brothers  of  Andrew  Campbell^  lessens  at 
all  the  authenticity  of  it,  as  they  probably  were  the  most 
convenient  witoesses,  and  there  is  no  impeachment  of  the 
credit  or  veracity  of  either  of  them. 

3.  With  respect  to  the  effect  the  instrument  of  writing 
ought  to  have  in  the  cause,  it  is  laid  down  in  the  case  of 
Mmntaate  v.  Maxwell^  1  Strange^  237.  that  a  parol 
promise  on  marriage  is  not  alone  sufhcient  to  charge  a  party 
making  the  promise,  yet  it  is  a  good  consideration  to  sup- 
port a  settlement  made  agreeable  to  it,  after  marriage ; 
and  so  it  was  decided  in  the  case  of  Robinson  v.  Brocky  in 
this  Court.(a)  And  Lord  Mansfield^  in  giving  his  opinion  fa)  i  Hen,  U 
in  the  case  of  Hawkes  et  ux.  v.  SaunderSy(J))  laid  it  down  as  (A)  Coxop. 
a  sound  general  principle,  that,  where  a  man  is  under  a 
moral  obligation  which  no  Court  of  Law  or  Equity  can  en- 
force, and  promises^  the  honesty  and  rectitude  of  the  thing 
is  a  consideration ;  and  stated  several  cases  to  elucidate  the 
doctrine ;  and  one  of  them  was,  where  a  man  promises  to 
perform  a  secret  trusty  or  a  trust  void  for  want  of  writings 
by  the  statute  of  frauds.  Though  I  do  not  consider  the 
case  before  us  as  standing  on  a  bare  parol  promise  before 
maniage  ;  for  I  cannot  lose  sight  of  the  will  of  the  defend- 
ant Campbell^  which  in  his  answer  he  confesses  he  had 
made  previous  to  the  alleged  promise  ;  and  which  it  is  in, 
evidence,  he  particularly  referred  to  at  the  time  of  making 
the  promise  ;  (holding  it  out  as  an  inducement  to  the  mar- 
riage ;)  and,  though  it  had  been  made  some  time  before, 
and  was  then  in  the  keeping  of  Mr.  Stuarty  his  attorney,  1 
view  it  in  the  same  light,  and  think  it  ought  to  have  the 
same  effect  as  if  he  had  held  it  in  his  hand,  and  had  read 
it  to  the  complainant,  Andreiv  Campbell^  and  must  operate 
at  least  as  a  memorandum  or  note  in  writing  slgnrd  bij  thr 


198  Supreme  Court  of  Appeals. 

OoToBESt   pdrty  Charged^  of  sufficient  validity  to  take  the  case  out  of 
^^^.^^J^     the  statute  of  frauds  and  perjuries. 

Argenbnght  But  it  18  objected,  1st.  That  the  instrument  is  not  agree- 
Campbell  iind  ^^^  ^^  ^^  ptomise  charged  in  the  bill,  even  with  the  de- 
.  Z**^*^'  feasance  at  the  latter  end  of  it ;  because  the  prombe  (if 
made  at  all)  was  to  give  the  land  to  his  daughter  Rebecca^ 
and  the  defeasance  in  the  writing  states,  that  J*  Campbell 
had  by  his  will  bequeathed  the  land  to  the  said  Andrew  and 
his  heirs  ;  2d.  That,  at  most,  it  can  operate  againat 
John  Campbell^  but  as  a  simple  promissory  note,  uncon- 
nected with  the  latter  part  of  the  instrument,  he  having 
signed  the  obligatory  part  of  it  only.  With  respect  to  the 
first  objection,  the  variance  seems  to  have  arisen  not  from 
an  intention  of  fraud,  but  from  a  mistake  either  in  Andrew^ 
or  in  the  person  who  drafted  the  instrument,  ^with  respect 
to  his  interest  in  the  lands  devised  to  his  wife,  supposing  it 
to  have  been  the  same  as  if  it  had  been  personal  property : 
and  the  mistake  lies  only  in  the  recitals  as  it  goes  on  to  re- 
fer to  the  will  which  John  Campbell  was  not  to  alter  or 
change,  so  far  as  it  related  to  the  land  in  question  ;  by  re- 
ferring to  which,  as  stated  by  John  himself  in  his  answer, 
the  true  intention  of  the  parties  may  be  fully  understood. 

As  to  the  other  objection,  I  consider  the  instrument  of 
writing  as  one  entire  thing,  and  not  to  be  taken  separate- 
ly ;  and,  though  it  is  unskilfully  drawn,  and  informal,  yet 
it  seems  to  me  it  sufliciendy  states  the  intention  of  the  parw. 
ties  to  give  it  validity  ;  and  the  style,  or  form,  in  which 
the  obligatory  part  is  written,  shews  that  it  was  intended 
to  operate  as  a  bond,  with  a  condition  or  defeasance, 
and  not  as  a  simple  promissory  note. 

As  to  the  part  of  the  paper  on  which  the  obligor  signed 
his  name,  I  think  that  immaterial ;  he  signed  and  deliver- 
ed it  as  his  act  and  deed  ;  and  that  I  think  sufficient  to  bind 
him  in  equity^  notwithstanding  its  informality. 

As  to  the  fourth  point,  it  appears  to  me  that  the  appel- 
lant  Argenbright  had  sufficient  notice  of  the  claim  of  the 
appellees  before  his  purchase  ;  he,  therefore,  made  it  at 
his  peril,  and  must  abide  the  consequences. 
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I  am  of  opinion,  however,  that  the   Suptrior  Court  of  October, 

Chancery  erred  in  decreeing  the  conveyance  from  the  ap-  \,^^>r^>^ 

pellant  Argenbrighty  to  be  made  to  the   appellees  jointly^  Ai-genbright 

when  it  ought  to  be   made  to  the   appellee  Rebecca  onli/y  Campbtii  and 

agreeably  with  the  original  intention  and  promise  ot  her  late  ^^^^' 
&dier  yohn  Campbell^  now  deceased  ;  but  that  the  decree 
is  correct,  and  ought  to  be  affirmed  in  all  its  other  parts. 


Tomlinson  against  Dilliard  ;  and  ^'^^  lu^ 

Mackey  against  Bell.  J,^-^^  ^.^^ 

veniber  I5th. 

HAT  and  Wickhaniy  for  the  appellees,  (at  the  request  of  J^^*^*°jgo^ 
the  Court,  for  the  purpose  of  having  certain  questions  set-  **»«  ^o««^  ^ 

,  .  1^    ,  ,.«.  ^       .    .  ,       Appeals     had 

tied  on  which  there  was  a  difference  pf  opinion  among  the  power  to  mnt 
Judges,)  moved  to  dismiss  these  two  appeals,  (from  the  op  writs  "of 
Superior  Court  of  Chancery  for  the  Richmond  District^)  as  Z^toT\!d^ 
having  btcn  improvidently  awarded  j  the  first  by  the  Court  nJ^  coum^ 
of  Appeals,  and  the  second  by  one  of  its  Tudires  out  of  Chancery,  at 

^f^         ^  J  JO  any  ume  with- 

Court ;  in  both  instances,  after  the  vacation  next  after  the  »» three  years 

term  in  which  the  decree  was  rendered  had  elapsed.  wei-e  pronoun- 

ced ;     and, 
since  the  said 

Randolph^  centra,  observed,  that  it  had  been  the  uniform  Jf^Xc  Cou?t 
pracdce  since  the  year  1792,  to  grant  appeals  in  such  cases  ;  ^^  ^RP*^*'j» 
and  immense   injury    to    individuals    would  result   from  *»«»  the  same 

power. 

changing  it*     By  the   18th  section  of  the  law  concerning 
the  High  Court  of  Chancery/^)  the  aaid  Courts  or  the       («)    Rev. 
Judges  thereof  in  vacation^  was  empowered  to  allow  an  ap-  c.  64.*  p.  65. 
peal  from  the  decree  of  a  County  Court,  at  any  time  with- 
in three  years  after  its  date  ;  and  the  14th  section  of  the 
Court  of  Appeals  law,(i)  by  plain  and  evident  implication       ib)    Rev. 
confers  a  similar  power  on  this  Court  to  grant  appeals  from  c.*63.'p.  62.** 
decrees  of  the  High  Court  of  Chancer}'.     The  59th  section 
of  the  first  mentioned  actrr)  cannot  be  considered  as  re-  (c)  /*.  p.  ea 
pealing  the  18th  ;  because  there  is  no  absolute  repugnancy 
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October,    between  them,  and  the  law  does  not  favour  repeals  by  im- 

18C)8.  r        •        /  ^ 

v^^^^^^-^^   plication.(<7) 

Tomliuson 

V. 

Diliiard.  Saturday^  November    19.    'Hie  Judges  pronounced  their 


{a-s  5  Bac.  opinions. 

'.Gwil.  < 


Mr.Owl.c'il 
:\T'3.  tit.  Sta^ 
lute. 


In  the  case  of  Tomlinson  v.  Billiard,  die  following 
was  the  opinion  of 

Judge  Tucker.  Mr.  Hay  moved  to  dismiss  the  ap- 
peal in  this  case,  as  being  improvidendy  granted  by  this 
Court,  after  the  expiration  of  the  vacation  next  after  the 
term  in  which  the  decree  was  rendered.  This  will  require 
a  review  of  the  several  acts  passed  on  the  subject  of  ap- 
peals at  diiferent  periods. 

The  Committee  of  Re  visors,  in  1792,  reported  to  the  Ge- 
neral  Assembly  two  bills  among  others  ;  the  first  for  re- 
ducing into  one  act  the  several  acts  concerning  the  Court 
of  Appeals  ;  the  second,  those  concerning  the  Court  of 
Chancer}'.  (Revisal  of  1792,  c.  63.  and  c.  64.)  The 
former  passed  the  26th  day  of  October y  1 792  ;  and,  in  the 
14th  section  (in  which  the  12th  section  of  the  act  of  1788, 
c.  68.  is  incorporated)  declares,  "  that  appeals,  writs  of 
"  etror,  and  supersedeas ^  may  be  granted,  heard,  and  de- 
*'  termined  by  the  Court  of  Appeals,  to  and  from  any  final 
"  decree  or  judgment  of  the  High  Court  of  Chancery,  Ge- 
*^  neral  Court,  and  District  Courts,  in  the  same  manner 
''  and  on  the  same  principles  as  appeals,  writs  of  error,  and 
"  supersedeas^  are  to  be  granted,  heard,  and  determined 
"  by  the  High  Court  of  Chancery,  and  District  Courts,  to 
••'  and  from  any  final  judgment  or  decree  of  a  County 
"  Court ;  and  the  party  shall  proceed  in  like  manner.'' 

The  act  of  May^  1788,  c.  7.  had  declared  "  that  any 
'^  party  thinking  himself  aggrieved  by  the  decree  of  a 
''  County  Court  in  Chancery,  and  not  having  entered  an 
"  appeal  from  the  decree  at  the  time  it  was  pronounced, 
**•  might  appeal  from  such  decree  at  any  time  within  one 
^'  month  after  the  decree  pronounced,  lodging  for  that  pur- 
*^  pose  with  the  Clerk  of  the  High  Court  of  Chancery  a  copy 
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''of  the  proceedings  in  the  suit,  and  a  petition,  suggesting    ©ctober, 


*'  error  in  the  decree,  signed  by  some  counsel  attending 
*'  the  High  Court  of  Chancery^  and  also  lodging  with  the 
^'  petition  an  appeal-bond,  &c.  And  the  Clerk  shall  there- 
**  upon  issue  a  summons,''  &c.  This  clause  was  inserted 
IB  the  Chancery  law,  sect*  16* 

The  act  oP  1787,  c.  9.  declares,  "that  the  High  Court 
^  of  Chancery,  or  any  Judge  thereof,  out  of  term  time, 
^  shall  have  power y^r  good  cause  shewrij  to  allow  a  petition 
**  of  appeal,  and  if  necessary,  order  a  supersedeas  to  stop 
"  the  execution  of  any  decree  pronounced  by  an  inferior 
'*  Court,  at  any  time  within  three  years  after  pronouncing 
"  the  same ;  the  party  praying  such  appeal  complying  with 
*'  the  terms  which  the  Court  or  Judge  shall  annex  to  such 
**  order."  The  same  act  declares  that  whenever  an  appeal 
is  prayed  for  from  any  inferior  Court,  or  bond  is  given  for 
the  removal  of  any  suit  in  Chancery,  in  any  manner  what* 
soever,  it  shall  be  sufficient  if  the  bond  be  executed  by  good 
and  sufficient  securities,  although  the  appellant,  or  party, 
shall  not  execute  it.  These  provisions  were  inserted  in  the 
bill  which  the  Committee  of  Revisors  had  prepared  and 
laid  before  the  General  Assembly,  and  will  be  found,  sect. 
16,  17,  18.  of  the  act  reducing  into  one  the  several  acts 
concerning  the  High  Court  of  Chancery.  Ed.  1794. 
c64. 

Had  the  bill  passed  in  the  same  form  that  it  was  prepar- 
ed,  no  doubt,  perhaps,  would  have  been  entertained  upon  the 
subject.  But  after  the  Legislature  had  finally  disposed  of 
the  act  concerning  the  Court  of  Appeals,  which  passed  as 
before  noticed,  on  the  26th  of  October^  they  seem  to  have 
taken  up  the  act  concerning  the  High  Court  of  Chancer)', 
the  final  passage  of  which  is  noticed  as  of  the  29th  of  No^ 
vernier  following.  In  that  act,  after  having  probably  ap- 
proved of  the  rules  contained  in  the  16th,  17th,  and  18th 
sections,  as  applicable  to  appeals  from  the  Inferior  to  the 
Superior  Court  of  Chancery,  and,  after  going  through  the 


1SU8. 


\ 
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OcTontR,     whole  bill  reported  by  the  Committee  of  Revisora,  Acy  ap- 

^^^..^/^     pear  to  have  thought  it  necessary  to  'provide  for  two  par- 

Tomiinsou     ticular  cases,  for  which  there   was  either  no  provision,  or 

Diiiiard.      ^'^^  ^^^^  ^^  ^^  Legislature  on  more  mature   consideration 

""  approved  of ;  and   accordingly  added  the    59th  and  60th 

sections  of  the  bill ;    the  former  relative  to  appeak  from 

the  High  Court  of  Cliaticery ;   the  latter  relative  to   bills 

of  review.     It  is  remarkable   that  the  provisions  in  botli 

these  clauses  are  introduced  with  a  preamble  indicative  of 

the  intention  of  the  Legislature  to  give  to  both  subjects  a 

due  consideration  and  to  provide  for  them  accordingly. 

The  former  recites,  (sect.  59.)  "  whereas  many  persons 
"  against  whom  decrees  may  have  been  rendered  in  the  Higb 
**  Court  of  Chancery,  may  desire  to  appeal  from  such  de- 
*'  crees,  but  have  been  hindered  from  doing  so,  at  the  term 
"  in  which  the  said  decrees  were  pronounced.  Be  it  enac- 
"  ted,  that  if  upon  a  petition  to  any  Judge  of  the  Court  of 
**  Appeals^  or  the  Judge  of  the  High  Court  of  Chancery  in 
"  VACATION  NEXT  after  the  term  ivhen  such  decree  shall 
•^  luwe  been  rendered  for  relief,  in  such  a  case,  it  shall  ap« 
^^  pear  to  his  satisfaction,  that  the  failure  to  appeal  from 
^  his  decree  at  the  time^  or  during  the  term  when  it  was 
*'  pronounced,  did  not  arise  frx>m  any  culpable  neglect  in  the 
"  petitioner,  or  that,  upon  the  whole  circumstances  of 
*'  THE  CASE,  the  petitioner  ought  to  have  the  benefit  of  an 
"  appeal^  it  shall  be  lawful  for  the  said  Judge  to  grant  the 
"  said  appeal,"  &c. 

This  section  appears  to  me  as  fully  to  embrace,  and  pro-  ^ 
vide  for  the  time^  manner^  termsy  and  conditions  upoix 
which  appeals  might  be  granted  from  the  High  Court  of 
Chancery  to  the  Court  of  Appeals,  by  any  Judge  of  this 
Court,  or  any  Judge  of  the  High  Court  of  Chancery  in 
VACATION,  as  the  18th  section  embraces  and  provides  for 
the  granting  of  an  appeal  by  the  Judge  of  the  High  Court 
of  Chancery  in  vacation,  to  any  decree  of  an  inferior 
Court.  Nor  can  I  discover  any  difference  whatsoever  in 
the  interpretation  of  the  words  ^^  for  good  cause  sheivny^  in 
the  former  section,  and  those  used  in  the  latter,  **  upon  the 


;       In  the  33d^Year  of  the  Commonwealth. 

"  WHOiE  CIRCUMSTANCES  of  the  case.^\  To  my  apprehen- 
sion, they  import  precisely  the  same  thing,  and,  of  course, 
ought  to  receive  the  same  construction  ;  the  first  as  ap- 
plicable to  the  decrees  of  County  Courts,  of  which  the 
Legislature  were  then  speaking,  in  sect.  18th  ;  the  second 
as  applicable  to  those  of  the  High  Court  of  Chancery,  of 
which  they  meant  to  speak  in  the  59th  section*  There  is, 
therefore,  no  necessity  to  turn  back  to  the  18th  section  to 
know  what  the  Legislature  meant  when  they  added  the 
59th  section,  as  to  that  particular  ;  but,  with  respect  to 
the  power  of  the  Court  to  allow  a  petition  of  appeal,  at 
any  time  within  three  years^  the  59th  section  is  altogether 
SULENT.  The  18th  section,  then,  may  receive  a  construe 
tion  totally  independent  of,  and  unconnected  with  the  59th 
section,  as  far  as  relates  to  the  power  of  the  Court  in 
term  time ;  although  we  must  resort  to  the  latter,  to  de- 
termine the  power  of  the  Judges  in  vacation. 

That  case  is  not  now  before  us  ;  and  extrajudicial 
OPINIONS  have  generally  been  deemed  improper  in  this 
Court.  I  shall,  therefore,  confine  my  opinion  at  present, 
to  the  case  before  us.  And,  in  doing  so,  I  have  no 
hesitation  in  deciding  that  the  Court  had  power  to  allow 
the  appeal  in  this  case,  at  the  time  it  was  allowed.  In  this 
case  the  decree  was  pronounced  July  26^  1803,  and  the 
petition  of  appeal  was  allowed  by  the  Court  of  Appeals,  in 
Court,  November  10,  1803.  The  act  of  1806,  c.  22.  dc- 
daring  that  no  appeal,  writ  of  error,  or  supersedeas^  shall 
be  granted  by  the  Court  of  Appeals  in  Court,  did  not  pass 
dll  three  years  afterwards  :  and  consequently,  the  motion 
to  dismiss  it,  as  improvidently  granted,  ought  to  be  over- 
ruled. 


203 
October, 

Tomlinson 

V. 

Billiard. 


Judge  Roane.     By  the  14di  section  of  the  act  constitut- 
ing the  Court  of  Appeals,(</)  it  is  provided,  that  "  appeals^         fg\  'jf^^ 
"  writs  of  error  ^  and  supersedeas^  may  be  granted,  heard,  5^*^»  *  ^• 
'^  and  determined,  by  the  Court  of  Appeals,  to  and  from 
*'  any  final  decree  or  judgment  of  the  High  Court  of  Chan- 
^  eery,  General  Court,  and  District  Courts,  in  the  same 
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OcTOBEK,    "  manner,  and  on  the  same  principles,  as  appeals^  writs  of' 

s^^^yr^s^    *'  ^rror^  and  supersedeas^  are  to  be    granted,  heard,  and 

Tomiinsou    "  determined,  by  the  High  Court  of  Chancer} ,  and  Dis- 

Diiiiard.      "  txict  Courts,  to  and  from  any  final  decree   or  judgment 

**  of  a  County,  City,  or  Borough  Court ;  and  the   party 

^^  shall  proceed  in  like  manner,  and  the  damages,  in  case 

'*  of  affirmance,  shall  be  the  same  in  the  Court  of  Appeals, 

"  as  in  those  Courts  respectively  :'*  and  in  the   case  of 

(a)  1  Calif  Gaskins  v.  The  Commonwealth^(a)  these  words  "  in  the  same 

**  manner^  and  on  the  same  principles'^  were  construed  by 

*  this  Court  to  embrace  the  period  ofUmitation^  provided  for 
suing  out  writs  of  supersedeciSy  to  the  judgments  of  Dis- 
trict Courts,  and  to  adopt  it  in  relation  to  judgments 
rendered  in  the  General  Court.  If,  therefore,  the  18th 
section  of  the  act  constituting  the  High  Court  of  Chance- 

(6)  Be%y.  n  (^)  is  still  in  force,  the  limitation  of  three  years,  allowed 
p.*«5'  ^  ^°^*  to  that  Court,  for  granting  appeals  from  the  judgments  of 
the  inferior  Courts,  is,  by  this  decision,  made  to  apply  to 
the  grant  of  appeals  from  the  decrees  of  that  Court,  by  the 
Court  of  Appeals.  It  remains  to  inquire  whether  that 
section  of  the  Chancery  law  is  in  force  or  not. 

The  act  constituting  the    Court  of  Appeals  passed  On, 

•  and  was  in  force  from,  the  twaity^sixth  of  October ^  1792j 
whereas  the  act  concerning  the  High  Court  of  Chancery  did 
not  pass,  nor  commence  its  operation,  until  the  twenty^ninth 
of  November^  1792  :  and  it  is  said  that  the  18th  section  only 
was  reported  to  the  Legislature  by  the  Committee  of  Revi- 
sers, but  thiat  the  59th  was  then  enacted  for  the  first  time. 
However  it  may  be  as  to  this  report^  respecting  which  the 
people  of  the  Commonwealth  know  nothing,  it  not  being 
published  and  promulgated  for  their  information  ;  it  is  clear 
that  the  provision  contained  in  the  18th  section  was  the 
then  existing  law,  (/.  e.  on  the  26th  of  October^  1792,)  it  hav- 
ing been  enacted  in  1787,  c.  9.  sect.  2.  If  any  inference 
therefore  is  to  be  drawn  from  the  circumstance  that  the 
law  concerning  the  Court  of  Appeals  was  passed  some  days 
before  the  other;  it  would  rather  be  that  the  18th  section 
was  only  referred  to  and  adopted  by  ity  than  the  converse  ; 
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as  that  section  embraced  a  then  existing  provision,  whereas  Oc  i  obur, 
the  59th  section  was  at  that  time  in  nubibus.  But  a  con-  v^lj^^^ 
struction  going  to  reject  thtt  59th  sect,  has  never  entered  the  Tomiinsott 
head  of  any  person  ;  and  the  contrary  I  understand  to  be  ad-      DiUkMi. 

mitted  by  the  judge*  who  has  preceded  me.     Whatever  the    — * 

construction  might  have  been,  had  the  14th  section  of  the 
Court  of  Appeals'  law  tied  the  case  down  to  the  manner 
and  principles  then  existing  in  relation  to  appeals  grant- 
ed by  the  Court  of  Chancer)^  the  construction  in  this  in- 
stance is  left  exceedingly  clear,  not  only  by  the  general  prin- 
ciple operating  in  such  cases,  but  by  the  very  terms  of  the 
act.  1  hat  general  principle  is  that  the  accessory  follows 
the  nature  of  the  principal ;  and  being  generally  referred 
to  it  for  the  standard  of  regulations  and  principles,  will  abide 
such  changes  and  modifications  as  may  thereafter  be  attach- 
ed to  it.  The  terms  of  the  act^  which  seem  to  come  in  aid 
of  this  general  principle,  are,  that  appeals  shall  be  granted 
by  this  Court  in  the  same  manner,  &c.  as  appeals,  writs  of 
error ^  &c.  are  to  be  granted,  heard  and  determined  by  the 
High  Court  of  Chancery  ;  thus  expressly  extending  to  the 
cases  of  prospective  and  subsequent  alterations. 

As  to  the  question  whether  the  18th  section  of  the  law 
aforesaid  is  repealed  by  the  59th  section,  I  will  premise 
diat  that  construction  is  equally  inconsistent  with  the  rulx 
(for  construing  statutes)  that  ^'t  former  statute,  or  the^or- 
mer  part  of  the  same  statute  is  only  so  far  repealed  as  it  is 
repugnant  to  the  latter,  and  with  the  general  and  just  pro- 
vision in  an  our  acts,  allowing  a  right  of  appeal  for  cause 
of  error  during  a  much  longer  time  than  that  provided  by  . 
this  59th  section.  The  18th  section  allows  an  appeal  for 
good  causcj  at  any  time  within  three  years  :  but  the  59th  sec- 
tion (recognising  and  enlarging  the  right  to  appeal  as  of 
<otirse)  provides  for  cases  where  an  appeal,  on  this  ground^ 
has  not  been  prayed  during  the  term  in  which  the  decree 
was  pronounced,  where  it  shall  appear  that  the  failure  to  ap- 
peal at  the  time  was  not  owing  to  any  culpable  neglect  of 
the  petitioner.  Nothing  could  be  more^Msr  than  this  pro- 
vision, as,  without  it,  the   right  to  appeal  {as  of  course) 
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•cTOBBR,  would  be  lost  to  all  persons  not  actually  attending  the  Court, 
or  who  had  not  foreseen  that  the  decrees  would  be  against 
them,  and  previously  instructed  their  counsel  on  the  subject* 
It  must  not  be  lost  sight  of,  that  confining  the  right  to  ap- 
peal  to  die  next  vacation  only,  would,  considering  the  short* 
ness  of  some  of  the  vacations,  and  remote  residence  of 
many  of  our  citizens,  operate  a  denial  of  the  right  alto- 
gether, (however  erroneous  decrees  may  be,)  except  where 
the  suitors  are  actually  attending,  or  their  counsel  may  have 
been  instructed  as  aforesaid  !  As  to  this  additional  pro- 
vision in  the  59th  section,  that  an  appeal  may  be  also  grant- 
ed where  *'  upon  the  whole  circumstances  of  the  case,"  it 
appears  that  one  ought  to  be  allowed  ; — that  was,  perhaps, 
tautologous,  and  followed,  ayir^/V?r/,  from  the  preceding  pro- 
vision ;  but  was  not  meant  to  supersede  or  repeal  the  fore- 
going provision  contained  in  the  18th  section. 

This  construction  of  the  act  has  uniformly  obtained,  ever 
since  its  passage  in  1792.  It  has  obtained  the  sanction  of 
every  Judge  who  has  sat  in  this  Court,  since  that  time  ; 
the  Judge  who  preceded  me,  it  seems,  not  excepted  i  and 
although  no  solemn  discussion  was  deemed  necessaty  until 
the  present  time,  it  was  because  no  doubt  was  ever  sug- 
gested. It  is  within  my  kno\dedge  that  the  point  was  at 
different  times  considered  by  the  Judges^  and  even  by  the 
Courts  who  have  granted  very  many  appeals  after  the  lapse 
of  the  ensuing  vacation,  as  appears  by  a  list  furnished  by 
the  Clerk  and  now  before  me.  The  point  therefore,  of  the 
construction  of  the  act  is  equally  clear  in  itself,  and  con- 
cluded by  a  long  series  of  decisions  upon  the  subject. 

Thus  stands  the  case,  independendy  of  the  act  of  Ja* 
nuary^  1807,  c.  22.  The  object  of  that  act  was  to  expe- 
dite the  progress  of  the  docket  of  the  Court  of  Appeals. 
This  is  evident  not  only  from  its  abolishing  appeals  on  forth- 
coming bonds,  but  also  for  its  transferring  from  the 
Court  to  the  Judges^  in  vacation,  or  in  term  time,  the 
power  of  granting  appeals  ;  the  discussions  concerning 
which,  had  probably  exhausted  mdch  of  the  time  of  the 
Court.     Its  object  was  not  to  diminish  or  abridge  the  right 
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rf  appeal,  except  in  the  beforementioned   instance  ;  under    October, 
the  influence  of  the  maxim  that  the  exception  proves  the  rule,     s^^^r^^ 
Such  could  not  have  been  the  object  of  the  Legislature,  in    Tomiinson 
the  degree  now  contended  for,  without  not  only  departing      Diliiird. 
fh>m  the  general  system  of  our  laws  as  aforesaid  in  relation   "~'~— * 
to  the   right  of  appeal,  but  abo  abridging  very  much  the 
utility  of  this  Court.     Let  us  then  see  what  are  the  words 
of  the  act  on  the  subject.     The  words  are  that  appeals,  &c. 
shall  not  be  hereafter  granted  by  the  Court  of  Appeals,  but 
by  the  Jitdge^^  or  any  one  of  them,  either  in  vacation,  or 
in  term  time,  "  under  the  regulationa  heretofore  prescribed 
**  by  law."    When  a  power  is  transferred  from  one  tribu- 
nal to  another,  it  would  seem  naturally  to  follow  that  the 
regulations  under  which  the  former  acted  would  be  tran^ 
fefrred  to  the  latter  :  but  the  Legislature  not  satisfied  to  let 
it  rest  on  this  general  principle,  have  made  an  express  pro* 
vision  on  the  subject.     This  term   regulations  would  seem 
fully  as  competent  to  embrace  the  term  of  limitation  on  this 
subject,  as  was  the  expression,  in  the  act  before  mentioned, 
on  which  the  decision  in  Gaskins  v.  The  Commonwealth  was 
founded. 

It  is  said  that  the  regulations  here  intended  are  such  as 
appertain  only  to  appeals  as  heretofore  grantable  by  the 
yudges ;  or,  in  other  words,  only  embrace  the  period  of 
time  prescribed  by  the  59th  section,  which  relates  to  a  grant 
of  appeals  by  the  individual  Judges.  I'he  answer  is,  that, 
m  that  point  of  view,  the  provision  is  superfluous  ;  nothing 
being  more  clear  than  that  the  regulations  under  which  the 
Judges  act  in  relation  to  granting  appeals  would  ipso  facto 
extend  to  any  new  class  of  appeals  which  might  be  add- 
ed to  the  jiu-isdiction  heretofore  exercised  by  them  upon 
the  subject. 

In  every  light  in  which  I  can  view  this  subject,  I  have  not 
a  particle  of  doubt  but  that  we  ought  to  overrule  the  mo- 
tion in  both  cases^ 
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Judge  Fleming  was  of  the  same  opinion  with  Judg^ 

R0AN£* 


It  was  therefore  unanimously  decided  that  this  appeal 
was  not  improvidently  awarded,  and  that  the  motion  be 
overruled. 


In  the  case  of  Mackey  v.  Belly  the  following  opinion 
was  delivered  by  Judge  Tucker. 

This  was  an  appeal  from  the  Richmond  Chancery  Court* 
Mr*  Hay  moved  to  dismiss  the  appeal  in  this  case,  as  hav- 
ing been  improvidendy  granted  by  one  of  the  Judges  of  this 
Court,  after  the  expiration  of  the  vacation  next  after  the 
term  in  which  the  decree  was  rendered.  It  differs  from 
the  case  of  Tomlinson  v.  Dilliard  in  this ;  that  that  appeal 
was  granted  by  the  Courts  this,  by  one  of  the  Judges  out  or 

COURT. 

In  the  review  of  the  several  acts  of  the  Legislature  upon 
the  subject  of  appeals  to  this  Court,  which  I  took  in  the 
case  of  Tomlinson  v.  Dilliard^  1  have  anticipated  much 
that  I  should  have  had  occasion  to  say  in  this  case.  I  beg 
leave  therefore  to  refer  to  what  I  then  said,  as  constituting 
the  foundation  of  my  present  opinion. 

Had  the  revisal  in  1 792  never  taken  place,  or  been  made, 
the  laws  passed  antecedent  thereto  would  have  givtn  the 
rule  in  all  these  cases. 

The  act  of  May ^  1778,  allows  an  appeal  from  the  decree 
©f  a  County  or  other  inferior  Court,  at  the  discretion  of 
the  party,  within  one  month  after  the  decree  was  pro- 
nounced. It  could  not  be  prevented  or  denied,  if  he  com- 
plied with  the  requisitions  of  the  law.  This  provision  was 
consolidated  m  the  16th  section  of  the  act  concerning  the 
High  Court  of  Chancery,  and  though  it  mentioned  appeals 
from  the  County  Courts  only,  it  might,  perhaps,  have  ap- 
plied to  those  from  the  High  Court  of  Chancery  under  thc^ 
act  of  1788,  c  68.  consolidated  in  the  14th  section  of  the 
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act  concerning  the  Court  of  Appeals  ;  but  this  point  is  not 
now  before  us,  and  I  mean  not  to  give  any  opinion  upoh  it. 
The  act  of  1787,  c.  9.  consolidated  in  the  18th  sec- 
tion of  the  act  of  1792,  concerning  the  High  Court  of 
Chancer)',  allowed  an  appeal  from  any  inferior  Court  to  be 
granted  by  the  High  Court  of  Chancenj^  or  the  Judge 
thereof  in  vacation,  for  good  cause  shewn  at  any  time 
within  three  years  after  the  decree  should  be  pronounced. 
And  by  the  operation  of  the  act  of  1788,  c.  68.  consolida- 
ted in  the  14th  section^f  the  act  concerning  the  Court  of 
Appeals,  THIS  Court  was  invested  with  the  same  power  of 
granting  appeals,  for  the  same  space  of  time,  to  the  decrees 
of  the  High  Court  of  Chancery.  But  although  this  is 
very  clear  as  to  the  power  of  the  Court,  there  is  great 
room  to  doubt  whether  any  power  was,  even  by  impUcntioJiy 
given  to  the  Judges  of  this  Court,  as  Judges  out  cf  Court. 
For  the  words  of  the  14th  section  of  the  Court  of  Appeals' 
laiv,  are,  **  appeab,  writs  of  error,  and  supersedeas,  may  be 
"  granted,  heard  and  determined,  by  the  Court  of  Ap- 
'*  PEALS  ;  (not  mentioning  or  referring  to  the  Judges  indi- 
^*  vidually  ;")  so  that  the  true  construction  seems  to  be, 
that  the  Court  might  grant  appeals,  the  Court  might  grain 
writs  of  error,  or  the  Court  might  grant  writs  of  superse- 
deas^ upon  the  same  principles  and  in  the  same  manner,  as 
appeals,  &c.  might  be  granted  by  the  High  Court  of  Chan- 
eery,  or  by  any  District  Court  of  Common  Law,  and  1  in- 
cline very  strongly  to  the  latter  construction.  And  I  thiiik 
the  decision  of  this  Court,  in  the  case  of  The  Collc\^e  v. 
Let^s  Executors^  strongly  in  favour  of  this  construction. 
The  act  for  enlarging  the  right  of  appeals  in  certain  casea 
had  declared  that  it  should  be  lawful,  for  the  High  Court 
of  Chancery,  upon  any  interlocutory  decree,  in  Its  discre- 
tion to  grant  an  appeal  to  this  Court.  But  although  that 
Court  consisted  only  of  one  Judge,  whose  discretion  might 
be  presumed  to  be  the  sanie  out  of  Court  as  in  Court  ; 
yet  this  Court  decided  he  could  onlv  exercise  that  discre- 
tion, under  the  law,  in  Court ;  and  dismissed  the  appeal.  The 
Vol.  m.  D  d 
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case  seems  much  stronger  where  the  Court  consists  of  a 
plurality  of  Judges. 

But,  (be  this  last  point  as  it  may,)  as  I  have  observed  in 
the  former  case,  when  tne  Legislature  had  gone  through  all 
the  laws  consolidated  in  the  act  concerning  the  Court  of 
Appeals,  and  passed  that  act ;  they  took  up  the  act  con- 
cerning the  High  Court  of  Chancery  ;  and  approving  of  aU 
the  provisions  contained  in  the  16th,  17th,  and  18th  sections^ 
as  applicable  to  the  County  Courts,  but  probably  not 
wholly  approving  of  them  as  applicable  to  the  decrees  made 
by  the  High  Court  of  Chancery,  they  introduced  an  en- 
tire new  clause,  section  59.  by  which  leaving  the  power  of 
the  Court  as  it  stood  under  the  operation  of  the  14th  sec- 
tion of  the  Court  of  Appeals*  act,  upon  the  18th  section  of 
the  Chancery  act,  they  granted  i,  new  power  to  the  Judge 
of  the  High  Court  of  Chancei??,  and  restrained  the  power 
of  the  Judges  of  this  Court  to  grant  an  Appeal,  to  the  va- 
cation NEXT  after  the  term  when  the  decree  should  be 
pronounced)  instead  of  allowing  them  to  exercise  that 
power,  as  the  Court  might,  at  any  time  within  three  years ; 
if,  indeed,  they  were  ever  invested  with  such  a  power, 
which  1  think  they  had  not.  Here  we  find  a  new  power 
given  to  one  Judge  ;  and  a  former  power,  which  by  implim 
cation  and  construction  only  may  be  supposed  to  have  been 
given  to  other  Judges,  clearly  defined  and  limited  to  a 
shorter  time  than  it  had  been  before  extended  to. 

The  maxim  that  le^is  poster ius  prior es  contrarias  abro-^ 
gantj  leads  us  to  say,  that  so  much  of  the  14th  section  of » 
the  act  concerning  the  Court  of  Appeals,  by  which  a  gene- 
ral reference  is  made  to  the  laws  before  that  time  passed  on 
the  subject  of  appeals  from  the  County  Courts  as  may  be 
contrary  to  the  express  subsequent  provision  contained 
in  the  59th  section  of  the  Chancery  law,  was  thereby  re- 
pealed* We  are  told  that  if  a  former  act  says  that  a  Juror 
upon  such  a  trial  shall  have  tvrcnty  pou?ids  by  the  year;  and 
a  new  statute  afterwards  enacts  that  he  shall  have  twenty 
marks,  (which  were  but  13i  6s.  Sd.)  here  the  latter  statute, 
though  it  does  not  express^  yet  necessarily  implies  a  niga- 
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TivE^  and  viituaUy  repeals  the  fbrmen  1  Blaci^  Com.  89.  October^ 
So  here,  when  the  clause  respecting  County  Courts,  was  by  ^^^' 
impHcaiion  and  construction  extended  to  the  High  Court  of 
ChaAceiy,  and  to  the  Judges  of  this  Court,  as  well  as  the 
Court  itself,  under  former  laws,  to  three  Y£ars  from  the 
time  of  passing  the  decree ;  yet,  when  the  Legislature 
thought  proper  to  add  another  clause,  expressly  declaring 
that  the  Judges  of  the  High  Court  of  Chancery,  and  of 
this  Court,  might  grant  an  appeal  during  the  vacation  next 
after  the  term  when  the  decree  shall  have  been  pronounced, 
this  latter  clause  contains  such  a  negative  to  ^t  former  power 
of  the  Judges,  as  to  my  apprehension  is  perfecdy  parallel  to 
the  case  put  by  Judge  Blackstone  above. 

Statutes  in  pari  materia  ought  certainly  to '  be  construed 
together ;  but  certainly  not  so  that  a  construction,  arising 
frq^  implication  only,  from  that  which  is  contained  in  a 
Jormer  law,  shall  overrule  the  express  words  which  the  Legist 
lature*  have  used  in  a  later  statute,  and  upon  the  very  point 
in  controversy. 

We  come  now  to  con^der  the  act  of  1806,  c.  22.  sect.  4. 
which  enacts,  that  no  appeal  from  any  decree  pronounced 
in  any  of  the  Superior  Courts  of  Chancery,  nor  any  writ  of 
error  or  supersedeas^  shall  hereafter  be  granted  by  the  Court 
of  Appeals  in  Court ;  but  the  Judges^  or  any  one  of  them» 
either  in  vacation^  or  during  the  terms  of  the  said  Court, 
shall  have  power  to  grant  any  such  appeal,  &c.  under  the 

REGULATIONS    HERETOFORE    PRESCRIBED  BY  LAW.    What 

were  those  regulations  ?  The  same  that  are  contained  in  the 
59th  section^  by  which,  and  by  which  only,  the  fudges  indi- 
vidually, were  authorised  to  grant  any  such  appeal.  That 
is  to  say,  during  the  vacation  next  after  the  term  when 
the  decree  shall  have  been  pronounced.  The  words  **  either 
**  in  vacation  or  during  the  terms  of  the  said  Court,'^  do  not, 
m  my  opinion,  enlarge  the  powers  of  the  Judges  beyond 
what  they  were  before  invested  with,  but  were  probably 
meant  to  remove  any  doubt  that  might  arise,  as  to  the  exer- 
cise of  the  power  before  given  them^  during  the  term^  since 
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October,     the  right  of  the  CouKT  duriog  that  period  was  expressly  ta- 
fc^    ken  awav. 


Mu.key  The  cases  of  M'Callv.  Peachey,   (I  Calk  ^^O  Bedinger 

"ciJ.         V.    The  Commomvealthy  October  term,  1803,  (3  Call^  ^^0 

^  Warrens  Vt  The  Commomvealthj  and  ^y^ro-y  v.  The  Commoju 

wealthy  both  upon  writs  of  supersedeas y  granted  to  judgments 
of  the  District  Courts  in  criminal  cases,  May  2, 1805 ;  BoW' 
yer  v.  Lewis^  (1  Hen,  £sP  Mut^.  563.)  The  College  v.  Lee's 
Executors^  (2  ZTe;?.  £sP  Muuf.  557*)  in  which  the  appeal 
was  dismissed  after  a  decree  of  reversal  had  been  pro- 
nounced by  this  Court,  and  perhaps  some  others  might  be 
adduced  to  shew  that  this  Court,  on  former  occasions,  has 
not  been  so  tenacious  either  of  its  jurisdicion,  or  even  of 
its  opinions,  as  to  consider  them,  like  the  laws  of  the  Medes 
and  Peraiansy  irrevocable  and  unchangeable.  Whoever 
compares  the  cases  of  Jorus  v.  Tlie  Common-wealth  (1  Cally 
555,)  with  that  of  Bedinger  v.  The  Commonwealth^  (3  Cally 
461.)  will  readily  discover  in  the  latter,  that  however  this 
Court  may  have  mistaken  its  jurisdiction  on  the  former  oc- 
casion, it  was  ready  to  relinquish  it  on  the  latter. 

For  these  reasons  I  am  of  opinion  the  appeal  ought  to  be 
dismissed  as  improvidcndy  granted. 

Judge  Roane  was  of  a  different  opinion,  for  the. reasons 
assigned  by  him  in  the  case  of  Tomlinson  v.  Diliiard. 

.  Judge  Fleming.  The  only  question  before  the  Court 
in  this  case  is,  whether  a  Judge  of,  the  Court  of  Appeals 
may,  for  good  cause  shewn,  lawfully  allow  an  appeal  from 
a  decree  of  a  Superior  Court  of  Chancer)',  and,  if  necessa- 
ry, order  a  supersedeas  to  stop  execution  thereof,  at  any 
time,  within  three  years  after  pronouncing  the  same. 

Soon  after  the  declaration  of  American  independence,  the 
primarj'  object  of  the  Legislature  of  Virginia  was  to  form 
•a  system^  of  jurisprudence,  for  the  due  administration  of 
justice,  adapted  to  the  principles  of  a  republican  constitu- 
tion, which  occasioned  a  material  variation  from  the  system 
existing  under  the  regal  government. 


In  ttie  33cf  Year  of  tlie  Commomvealtlu  213 

It  was  found  expedient  to  constitute  and  establish  several    October, 


Courts  in  regular  gradation  from  the  lowest  to  the  Supreme 
Court  of  Appeals  ;  the  lower  order  of  which  are  the  County 
and  Corporation  Courts,  having  within  their  respective 
precincts,  both  Common  Law  and  Chancery  jurisdiction. 
The  next  in  order  was  the  General  Court,  having  general 
and  superior  jurisdiction  in  cases  at  common  law ;  and  th«n 
followed  the  High  Court  of  Chancery,  with  general  and 
superior  jurisdiction  in  all  cases  of  equity.  Appeals  from 
the  County  and  Corporation  Courts  at  common  law  lay  to 
the  General  Court ;  and  in  cases  of  equit}',  to  the  High 
Court  of  Chancer)' ;  and  from  either  and  both  of  those 
Courts,  to  the  Supreme  Court  of  Appeals.  The  business, 
however,' having  accumulated  in  the  General  Court  in  an 
extraordinary  degree,  the  Legislature,  in  the  year  1 TSS, 
thought  proper  to  divide  the  State  into  eighteen  distinct  Dis- 
tricts, establishing  a  Court  of  Common  Law  in  each,  with 
the  same  jurisdiction  within  its  respective  District  as  the 
Ceneral  Court  possessed  and  exercised,  allowing  appeals 
from  the  inferior  Courts  of  Common  Law,  in  the  same 
manner  and  on  the  same  principles  as  they  were  formerly 
allowed  throughout  the  State  to  the  General  Court. 

In  the  year  1792,  the  several  acts  of  Assembly  (and 
particularly  those  respecting  the  administration  of  justice) 
were,  by  a  Committee  of  Revisal,  in  a  great  measure  con- 
densed, and  brought  nearer  one  point  of  view.  On  the 
report  of  the  Committee,  the  Legislature  passed  them 
(with  some  small  alterations  or  additions)  as  they  now  ap- 
pear in  our  statute-book,  so  far  as  they  seem  to  affect  the 
question  now  under  discussion  ;  in  deciding  which,  I  shall 
consider  them  taken  altogether  as  one  act  passed  on  the 
same  day,  and  forming  a  general  system  of  jurisprudence  ; 
and  as  I  deem  the  right  of  appeal  from  an  inferior  to  a 
superior  tribunal  one  of  the  most  beneficial  and  desirable 
privileges  we  can  enjoy  ;  and  in  which  every  individual 
citizen  may,  at  one  time  or  other,  be  interested,  I  must 
give  to  every  act  and  clause  on  the  subject  of  appeals  a 
liberal   construction  ;  and  shall  take   the  libertv  of  trans- 
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October,  posing  some  of  the  clauses,  but  without  chan^ping  a  sing^ 
^^*'  letter,  as  by  so  doing  the  several  sections  may  be  well  re- 
conciled with  each  other. 

By  the  act  concerning  the  Court  of  Appeals, 

Section  14.  Appeals^  writs  of  error^  and  supersedeas^ 
may  be  granted,  heard,  and  determined,  by  the  Court  of 
Appeak,  to  and  from  any  final  decree  or  judgment  of  the 
High  Court  of  Chancery,  General  Court,  and  District 
Courts,  in  the  same  manner  and  on  the  same  principles  as 
appeals,  writs  of  error,  and  supersedeas^  are  to  be  granted, 
heard,  and  determined  by  the  High  Court  of  Chancery  and 
District  Courts,  to  and  from  any  final  decree  or  judgment 
of  a  County,  City,  or  Borough  Court. 

We  are  to  inquire  then,  in  what  manner,  and  on  what 
principles,  those  appeals^  writs  of  error ^  and  supersedeas^ 
are  granted ;  but  on  this  occasion  it  may  be  confined  to 
appeals^  they  being  the  only  subject  of  the  present  inquiry. 

To  appeal  from  a  judgment,  or  decree  of  an  inferior  to  a 
Superior  Court,  is  a  matter  of  right,  if  it  be  done  at  the 
time  or  during  the  session  of  the  Court  at  which  the  judg- 
ment or  decree  may  be  rendered. 

By  the  16th  section  of  the  act  concerning  the  High 
Court  of  Chancery,  one  month  is  allowed  to  persons  wish- 
ing to  appeal  from  decrees  of  the  inferior  Courts  to  the 
High  Court  of  Chancery,  the  person  lodging  with  the  Clerk 
of  that  Court  a  petition  and  copy  of  the  proceedings,  to- 
gether with  the  bond,  &c. 

The  petitioner  having  performed  those  requisites,  there 
is  no  discretion  left  with  the  Chancellor,  but  the  appeal  is 
to  be  heard  and  determined  in  the  same  manner  as  if  it  had 
been  entered  at  the  time  the  decree  was  pronounced. 

In  the  59th  section  of  the  same  act,  after  a  short  pream- 
ble, it  is  enacted,  that  upon  a  petition  to  any  Judge  of  the 
Court  of  Appeals,  or  the  Judge  of  the  High  Court  of  Chan- 
cery, in  vacation  next  after  the  term  when  such  decree  shall 
have  been  rendered,  for  relief  in  such  a  case,  if  it  shall  ap- 
pear to  his  satisfaction  that  the  failure  to  appeal  from  his 
decree,  at  the  time^  or  during  the  term  when  it  was  pro- 
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Dounced,  did  not  arise  from  any  culpable  neglect  in  the 
petitioner,  or  that,  upon  the  whole  circumstances  of  the 
case,  the  petitioner  ought  to  have  the  benefit  of  an  appeal^ 
it  shall  be  lawful  for  the  said  Judge  to  grant  die  said  ap- 
peal, &c 

This  clause  provides  for  cases  that  frequcndy  happen 
from  accidents,  where  the  panies  live  in  the  vicinity  of  the 
Court. 

The  1 8th  section  of  the  same  act  provides  for  cases  more 
rare,  and  which  generally  arise  from  the  very  remote  dis- 
tance  that  the  parties  dwell  from  the  seats  of  justice :  it 
audiorises  the  said  Court,  or  the  Judge  thereof  in  vacation^ 
for  good  cause  sheiun,  to  allow  a  petition  of  appeal^  and  if 
necessary,  order  a  supersedeas  to  stop  the  execution  of  any 
decree  pronounced  by  an  inferior  Court,  at  any  time  with- 
in three  years  after  pronouncing  the  same  ;  the  party  pray- 
ing  such  appeal  and  supersedeas^  complying  with  the  terms 
which  the  said  Court  or  Judge  shall  annex  to  such  order  ; 
leaving  it  discretionary  in  the  Court,  or  Judge,  to  impose 
such  terms  as  the  circumstances  of  the  case  may  seem  to 
require. 

This  I  consider  as  a  very  beneficial  and  necessary  clause 
in  the  act,  and  to  which  the  reference  in  the  14th  section 
of  the  act  concerning  the  Court  of  Appeab  forcibly  iqp- 
plies* 

It  could  never,  in  my  apprehension,  have  been  the  in- 
tention of  the  Legislatvu*e,  when  forming  a  system  for  the 
equal  distribution  of  justice  diroughout  the  State,  to  allow 
a  party,  in  an  inferior  Court,  three  years  to  obtain  an  ap- 
peal, in  certain  cases,  where  the  subject  in  controversy 
might  not  exceed  thirty-three  dollars  and  thirty-three 
cents ;  and  tie  down  anodier  party,  in  every  case,  let  the 
circumstances  be  what  they  might,  to  the  short  space  of 
time  intervening  between  two  sessions,  formerly  of  the 
High  Court,  but  now  of  the  Superior  Courts  of  Chancery ; 
when  the  subject  in  lidgation  must  at  least  amount  to  one 
hundred  dollars,  or  3,000lbs.  of  tobacco,  that  being  the 
amidleat  su^i  for  which  an  Ttppeal  will  lie  from  the  Superior 
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October,  Courts  of  Chancery  to  the  Court  of  Appeals  ;  and  it  may 
frequently  happen  that  the  whole  property  and  fortune  of 
a  party  shall  be  at  stake  :  and  if  it  was  proper  to  make  any 
distinction  between  the  cases,  the  indulgence  should  cer- 
tainly, in  my  conception,  have  been  extended  to  those  who 
were  parties  in  a  Court  having  jurisdiction  over  the  whole 
State,  and  many  of  them  living  at  the  distance  of  near 
four  hundred  miles  from  the  seat  of  justice  ;  and  since  the 
establishment  of  the  District  Chancery  Courts, .  tlicre  are 
still  thousands  of  our  citizens  who  live  at  t^  distance  of 
near  three  hundred  miles,  from  which  circumstance  a 
variety  of  accidents  may  happen  to  preclude  them  from 
making  application  for  an  appeal  in  the  short  space  of  time 
contended  for. 

A  Judge  of  the  Court  of  Appeals  may,  for  good  cause 
shewn,  grant  a  supersedeas  to  M  judgment  of  a  District 
Court  2XComvion  Law,  if  error  appears  on  the  face  of  the 
record,  at  any  time  within  Jive  years  after  entering  the 
judgment ;  and  why  a  person  aggrieved  by  a  decree  in 
Chancery  should  be  restricted  to  a  few  months  when  seek- 
ing redress,  I  confess  myself  at  a  loss  to  conceive. 

Since  the  act  of  the  14th  of  Januanj^  1807,  the  fourth 
clause  of  which  (for  a  soimd  and  obvious  reason,  which 
was  to  save  the  time  of  the  Court  overloaded,  with  busi- 
ness) declares  that  no  appeal  from  any  decree  pronounced 
in  any  of  the  Superior  *  Courts  of  Chancery,  should  there- 
after be  granted  by  the  Court  of  Appeals  in  Court,  it  has 
become  more  necessary  that  the  power  should  be  exercised 
by  the  Judges  out  of  Court. 

By  taking  these  several  acts  together,  considering  them 
as  one  act,  embracing  the  same  subject,  and  giving  them  a 
liberal  construction,  I  can  perceive  neither  inconvenience 
nor  injury  to  any  one  ;  but,  should  a  different  construction 
prevail,  1  can  foresee  great  inconvenience,  much  injury, 
and  the  probable  ruin  of  families ;  for,  however  unjust  or  in- 
jurious the  decree,  (and  some  such,  from  human  fallibility, 
there  are,  have  been,  and  may  again  be,)  and  whatever 
accident  or  misfortune  may  befall  a  party  grieved  (living, 
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perfacpa,  some  huodreds  of  miks  from  Court)  to  prevent    Octobeu, 
aa  eariy  application  for  an  appeal ;  after  the  lapse  of  a  few 
months,  the  chance  of  relief  is  gone  for  ever.     And  this, 
too,  in  a  cotmtry  disdnguished  for  die  liberality  and  equality 
Qf  its  laws. 

On  everjr  view  that  I  have  been  able  to  take  of  the  case, 
it  appears  to  me  that  any  Judge  of  the  Court  of  Appeals 
is  authorised  (for  good  cause  shewn,  of  which  he  is  to  be 
judge  himself)  to  grant  an  appeal  (and  to  award  a  super^ 
sedeas  if  necessary)  from  any  decree  of  a  Superior  Court 
of  Chancery,  at  any  time  within  three  jrears  after  the  same 
may  have  been  pronounced ;  and  I  am,  therefore,  of  opinion, 
that  the  motion  to  dismiss  this  appeal,  as  having  been  im- 
providently  granted,  ought  to  be  overruled. 

The  majority  of  the  Court,  therefore,  decided  that  the 
appeal  had  not  been  improvidently  allowed ;  and  the  motion 
to  dismiss  it  was  overruled* 


Buster  against  Wallace.  ivednesd^v, 

THE  appeal  in  this  case  had  abated  at  the  March  term  An  appeal 
last,  by  the  death  of  the  appellant,  and  now  ffening  moved  Jr*"Sf«;^^;*^ 
for  a  scire  facias  to  revive  it  in  the  name  of  his  executor.  ^^^  ^^^  J}j^ 
He  cited  die  case  of  Gibbs  v.  PerkinsonJ(a)  as  in  point.  appciUnt ;    « 

'^  *  tcirefiicum  to 

revive  it  may 

Hayj  on  the  other  side,   opposed  the  mouon,  on  the  the     ensuing: 
ground  that,  if  the  appesd  might  be  revived  after  a  term   (a)  2  iien.  ci 
had  intervened,  there  would  be  no  limitation.    Perhaps  the        •/■  ^*'^^^' 
^pellec  might,  at  that  moment,  be  pursuing  his  judgment 
against  the  representatives  of  the  appellant,  in  the  Court 
below.     In  the  case  of  Gibbs  v.  Periitison^  the  appeal  aba- 
ted  at  one  term,  and  the  scire  facias  to  revive  was  awarded 
Vol.  ni.  Be 
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1808. 


Supreme  Court  of  Appeals. 

at  the  next.    There  was  no  intervention  of  a  term  a^  in' 
this  case. 


Hemngj  in  reply,  observed  that,  although  a  term  had  not 
"^  "   intervened  in  the  case  of  Gibbs  v.  Perkinson^  yet  ahnost  as 

great  a  period  of  time  had  elapsed  as  in  the  present  case. 
That  appeal  abated  at  the  October  term,  1807,  and  the 
scire  facias  to  revive  was  awarded  at  the  March  term,  1808. 
The  interval  of  fifteen  days  between  the  Match  and  April 
terms,  would  not  afford  counsel  an  opportunity  of  ascer« 
taining  the  names  of  the  representatives  of  a  deceased  par- 
ty ;  and,  it  was  understood  to  have  been  settled  in  the  case 
(a)  ^Utn.  ti  of  Turpin^  administrator  of  James^  v.  ThomaSy(a)  that  the 

JIVtnf.  p.  139.  .  r  .    .  1      •  1  r    t 

practice  of  revivmg  appeals  m  the  names  of  the  representor 
tines  generally,  would  no  longer  be  permitted  by  the 
Court. 


Judges  Tucker  and  Flimino  were  of  opinion,  that,  in 
consideration  of  the  short  inter^'al  between  the  March  and 
April  terms,  the  motion  might  be  granted ;  but  were  no( 
disposed  to  extend  the  indulgence  any  further. 

Judge  Roane  was  opposed  to  the  motion. 

Tl^  scire  facias  te  revive  the  appeal  w^s  awardecl« 
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Gordon  and  others  against  Browne's  Executor.       \^,!f^' 

JAMES  GORDON,  Walter  Montcath,  and  William  Ro^     An  tctum 
iertson^  styling  themselves  surviving  partners  of  John  Glas*  ^^^^^ 
ford^  James  Gordon^  Walter  Monteath^  William  Robertson.  JVf  *  «ne»-c«n. 

.  'tile  corapanjT 

Neil  Jamesoriy  Adam  Fieminsr  and  James  Glasford^  late  ^  »  bond 
merchants  and  partners  acting  under  the  firm  and  stj^le  of  f.  hu  heirt, 
Adam  Flemings  brought  an  action  of  debt  on  a  bond  in  the  averriLij ^^ 
Williamsburg  District  Court,  against  John  Colgin,  exccu-  ul^**^*'^*^ 
tor  of  John  Brorwn.  deceased.  ^"*>  ^  *w»^c 

•^  ^         '  been  given  to 

The  declaration  stated  the  bond  to  have  been  executed  -^^  ^'  for 
by  the  testator  on  the  4th  of  January^  1773,  to  Adam  Fk-  to  have  beea 
mingj  and  described  it  as  payable  to  Adam  Fleming,  without  them^  Ji 
alleging  that  it  had  been  taken  by  Adam  Fleming,  for  the  i^r,^^'! 
benefit,  or  to  the  use,  of  the  said  mercantile  company :  and  •^'^taUvei. 
then  charged,  that  nevertheless  Ae  said  John  Brown,  or  the  'The  assignee 
defendant,  h'ls  executor,  although  often  required,  had  not  not  lue  as  * 
paid,  &C.  to  the  merchants  and  partners  above  mentioned,  must  se't  forth 
repeating  dieir  names.  menn^bis 

On  the  trial  of  an  issue,  joined  on  the  plea  of  **  payment  <^«^«**'*^<w»- 
**  by  the  testator,"  the  Jury  found  a  verdict  for  the  defend^  ^  I(  the  bond 

'  .  n*  ^  «icseribcd 

arU  ;  no  exceptions  having  been  taken  by  the  plaintiffa  to  the  in  the  decia- 
evidence  adduced.  The  counsel  for  the  plaintiffs  then  ing  date  on  ' 
moved  the  Court  for  a  new  trial ;  which  motion  being  over-  nuQry]\n\ 
ruled,  they  tendered  to  the  two  Judges  then  sitting,  a  pa-  ^*lhe^5,*|^Jf 
per  which  they  prayed  to  be  signed  and  sealed  as  their  bill  ^^^^^ J^ 
of  exceptions.     In  that  paper  it  was  stated  that,  on  the  trial,  the  4th  of 

Janvuaru* 

the  plaintiffs  had  offered  in  evidence  a  bond,  a  copy  of  1775,  a  gene- 
which  was  inserted,  and  which  appeared  to  be  a  plain  bond  the  «ii  femiuut 
from  John  Brown  to  Adam  Fleming,  bearing  date  tiie  4th  Sn^d!*^ 
of  January,  1775,  (nothing  being  said  therein  concerning     ^    pci^u,. 
die  said  mercantile  company,)  with  an  indorsement  there-  tended  as  a 
on  m  these  words:  ^  Commissioners  Office,  Kichmond,  Uons  to  an 
*^  April  13th,    1801.       I,  Carter  B.  Harrison,  surviving  rJii'^Hct 
**  executor  of  James  Willison,  who   was  executor  of  Adam  ^^^^^ 
^  Fleming,  do  assign  the  with'm  bond  to  James  Gordon,  WaU  l^^2>t  to 

bo  oODtidered  u  sach^  if  not  signed,  hy  both  the  iodgei. 
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October,    ^  ter  Monteath^  and  William  Robertson^  surviving  partner^ 

^^^!*J!^  "  of  Glasfordy  Gordon^  Monteath  and  Co.  in  ccMiformity  to 
Gordoa      «  ^  decree  of  the  High  Court  of  Chancery  of  the  10th  day 

Brown's  Bxe.  "  of  MoTch  last,  and  without  recourse.  Carter  JB.  JKrr- 
'  **  rison.^  That  the  only  evidence  offered  by  the  defend* 
ant  was  the  presumption  arising  Irom  length  of  time,  and 
that  the  defendant's  testator  was  always  a  man  c^  ability  to 
pay  his  debts^  and  left  sufficient  property  at  his  death  ;  also 
that  Ada7n  Fleming  did  not  leave  the  State  of  Virgima  at 
any  time ;  that  Carter  5.  Harrison^  James  WiUtson^  and 
Adam  Flemings  resided  in  the  same  County  ;  and  that  Adam^ 
Fleming  and  the  defendant's  testator  resided  within  sight  of 

•  each  other,  on  the  opposite  sides  of  James  River.     To  re- 

but the  presumption  from  length  of  time,  relied  on  by  the 
defendant,  the  plaintiiTs,  besides  the  act  of  Assembly 
passed  the  19th  of  December^  1792,  which  takes  out  a  por- 
Sec  Rev.  ^^"  ****  ^^  computation  of  time,(a)  gave  in  evidence  the 
'^TG*  L 1?'     proceedings  in  a  suit  in  the  late  High  Court  of  Chancery^ 

p  109.  brought  on  the  23d  of  March^  1792,  by  Glasford^  Gordon^ 

Monteath  and  Co.  of  the  town  of  Glasgow^  in  North  Britain^ 
against  Carter  B.  Harrison^  executor  of  James  Wil&son^ 
who  was  executor  of  Adam  Flemings  to  obtam  possession 
of  the  bonds,  bills,  accompts,  and  books  belonging  to  the 
said  mercantile  company,  which  at  the  time  of  his  death 
were  in  the  possession  of  the  ^dXAAdamFleming^yfhom  diey 
stated  to  have  been  the  acting  partner  of  the  said  company 
in  Virginia^  and  to  have  conducted  the  whole  concerns 
thereof,  for  the  joint  account  and  benefit  of  himself  and  of 
the  said  company,  for  a  number  of  years  prior  to  his  deadi, 
which  happened  in  the  year  1776;  in  which  suit  a  decree 
was  entered  on  the  10th  of  Marchj  1801,  directing  "the 
•  *^  defendant.  Carter  B.  Harrison^  to  assign  to  the  plaintiffs 

"  certain  specialties,  (all  of  which  were  described,  in  a  rc- 
**  port  of  the  Commissioner  in  Chancery,  as  payable  to 
"  Adam  Flemings  but  were  said  by  the  said  Commissioner 
"  to  have  been  taken  for  dealings  at  the  store  kept  under 
"  the  management  of  Adam  Flemings  as  the  partner  and 
**  factor  of  Glasfordy  Gordon^  Mfiteath  and  Co.)  upon  thr 
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^  pltiAdfls'  givbg  sufficient  security  that  they  would  ac-    October, 
^  count  for  what  should  be  collected,  with  the  parties  en-    \^fv^^ 
"  titled  thereto  j   but  neither   the  said  Carttr  B.  HarrU      ^^^»J*» 
**  9<nu  nor  the  estate  of  his  testator,  were  in  any  man*  Brown's  Exe- 

CtttOTa 

^  Der  to  be  rendered  liable  by  the  said  assignment."  .f 

This  being  the  substance  of  the  paper  offered  as  a  bill  of 
exceptions^  one  of  the  Judges,  who  was  in  favour  of  the 
modon  for  anew  trial,  signed  and  sealed  it ;  but  the  other 
Judge  refused,  ^  because  his  reasons  for  not  granting  a  new 
^  trial  the  Court  of  Appeals  have  nothing  to  do  with ;  be- 
^^  cause  it  is  an  improper  manner  of  taking  the  trial  from 
^  the  legal  tribunal,  and  may  be  continued  a<//n/Fm^m  ;  and 
*^  because  the  evidence,  being  often,  as  in  this  case,  fugitive, 
^  can  not  appear  with  the  same  complexion  to  the  Courts  as 
*•  it  did  on  the  trial  to  the  Jury^  nor  can  a  Judge's  memory 
'*  or  notes  be  relied  on  in  such  case  for  the  accuracy  of  the 
^  statement,  which  the  objecting  Judge  thinks  the  bill  sign-i 
^  cd  is  liable  to."  And  thereupon  the  plaintiflfs  appealed 
to  this  Court* 

WilMams^  for  the  appellant.  The  only  question  is,  whe- 
ther the  evidence  oflFered  by  the  plaintiffs  was  sufficient  to 
take  the  case  out  of  the  presumption*  The  long  suit  in 
Chancery,  which  lasted  many  years,  ito  get  possession  of 
the  bond,  together  with  the  circumstance  that  Adam  Fk^ 
'  mmgj  the  acting  partner,  died  in  1776,  (which  was  stated  in 
the  bill  and  not  denied  in  the  answer,)  furnished  sufficient 
grounds  to  rebut  the  presumption.  The  District  Court 
ought  therefore  to  have  awarded  a  new  trial ;  and  the  case 
of  Baring'  v.  Reeder(a)  shews  that  this  Court  will  award  a  (a)  i  Hnu  ^ 
new  trial   when  improperly  refused  by  the  District  Court.  "  "^  *^* 

*  The  Attorney-General^  for  the  appellee.  If  I  am  not  de- 
ceived, there  is  in  this  case  a  preliminary  question  of  great 
importance  never  agitated  before  ;  whether  this  is  a  regu- 
lar bin  of  exceptions  ? 

In  Baring-  v.  Reeder^  the  ground  of  the  new  trial  was,  that 
important  evidence  offered  to  the  Jury  had  been  excluded 
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October,    by  the  Court :  but  here  there  was  a  general  verdict  for  the 

1 808. 

\,^^>r>^    defendant,  and  a  motion  for^  new  trial  was  made  on  the 
^^w*^      ground  that  the  verdict  was  contrary  to  evidence*     The  pa- 
Brown's  Exe-  per  tendered  as  a  bill  of  exceptions,  does  not  state  all  the 
'       evidence,  and  is  not  signed  by  both  Judges,  but  only  by  the 
Judge  in  favour  of  the  motion.     One  very  sound  objection 
made  by  the  other  Judge,  was,  that  it  could  not  be  relied 
upon  as  an  accurate  statement  of  the  evidence ;  and  these 
are  certainly  strong  reasons  against  this  mode  of  practice, 
of  excepting  to  the  opinions  of  Judges  refusing  new  trials ; 
it  being  impossible  for  attomies,  merely  from  recoUectiony  to 
state  the  evidence  correctly. 

But  a  paper  is  not  a  bill  of  exceptions  unless  it  be  signed 

by  both  the  Judges,     In  a  County  Court  it  must  be  signed 

by  the  majority  of  the  Justices  present :  and  in  a  District 

Court,  as  tMro  Judges  constitute  the  Court,   both  must 

\a)  See  Rev,  join  ;(a)  for  the  only  validity  of  a  bill  of  exceptions,  as  t6 

f^u!  p.  44^'  ^^  statement,  is  derived  from  its  being  signed  by  the  CourU 

If  the  other  Judge  improperly  refused  to  sign,  perhaps 

the  proper  remedy  would  have  been  by  an  application  to  the 

General  Court  for  a  mandamus  to  compel  him  to  sign. 

The  suit  in  Chancery  relied  on  to  repel  the  presump- 
tion was  between  other  parties.  Brown  was  no  party  to 
that  suit,  and  nothing  was  said  in  it  about  this  bond.  The 
record  therefore  was  not  evidence  in  the  suit  against 
BroTvn^s,  executor. 

As  the  bond  was  payable  to  Adam  Flemings  what  pre- 
vented him  or  his  representatives  from  bringing  suit,  and 
recovering  the  money  ?  And  payment  might  have  been 
made  to  him  or  hb  representatives. 

Williams  was  about  to  reply,  when  Judge  Tucker  asked 
whether,  on  the  declaration^  the  plaintiffs  had  entided  them« 
selves  to  recover  on  this  bond  ?  The  bond  was  to  Adam 
Fleming  only  ;  and  the  declaration  contained  no  averment 
that  it  was  given  to  him  for  a  debt  due  to  the  partnership. 
The  Court  or  Jury  ought  have  gone  on  the  ground  that 
there  was  no  evidence  of  that  fact.     IVilliams  observed^  that 
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if  A»  B»  and  C.  are  partners  in  trade^  under  the  firm  and   October, 
style  of  -4.  only,  it  will  do,  Vi^•'^^^ 

As  to  the  bill  of  exceptions  ;  the  Judge  who  refused  to      Gordon 
sign,  does  not  say  that  the  allegations  contained  in  them  Brown's  Exa- 
were  not  true.     I  have  always  understood  that  the  signature       *^°^'^' 
of  eju:eptions  by  one  Judge  was  enough. 

Judge  Tucker*  In  this  case  there  is  another  difficulty. 
The  exception  is  to  the  opinion  of  the  Judge  who  did  net 
sign  iu 

Williams.  The  Court  being  divided,  there  was  judg- 
ment for  the  defendant;  and  the  exception  was  to  that 
judgment.  The  record  from  the  Chancery  was  admissible. 
The  assignment  of  the  bond  was  in  obedience  to  the  de« 
crec. 

Judge  Tucker.  Then  ought  not  suit  to  have  been 
brought  on  it  Of  on  assigned  bond  f 

Williams.  The  assignment  was  only  to  authorise  them 
to  bring  suit ;  but  the  bond  being  their  own,  they  had  a 
right  to  sue  upon  it  as  their  own.  The  bill  did  not  pray 
for  an  assignment^  but  only  that  the  bonds,  &&  should  be 
delivered  up. 

Tuesday^  November  15.     The  Judges  gave  their  opinions. 

Judge  Tucker.  The  appellants  brought  suit  in  the 
Williamsburg  District  Court,  on  a  bond  given  to  Adam 
Fleming  J  deceased,  which  was  in  the  usual  form,  pajraUe. 
to  him,  his  executors,  administrators,  or  assigns ;  their  de- 
claration being  in  these  words :  James  Gordon^  William 
Monteath^  and  William  Robertson^  surviving  parmers  of 
themselves.  J.  Glasford^  N.  Jameson^  Adam  Fkmingj  and 
James  Glasfordy  deceased,  late  merchants  and  partners, 
acting  under  the  style  of  Adam  Flemings  compUun  of  John 
CglgtUy  executor,  &c.  of  a  plea  of  debt,  that  he,  the  said 


224  Supreme  Court  qfAppeak, 

OcTOBBB»    defendant,  render  to  them,  die  said  plsunciflb,  156/.  which 
x^^^r^    ^^  unjusdy  detains,  for  that  whereas  the  said  John  Brcnon^ 
Gordon      in  his  life-time,  on  such  a  day  and  year,  &c.  by  his  certain 
Brown's  Exe-   writing  obligatory,  sealed,  &c.  acknowledged  himself  to 
^^  be  held  and  firmly  bound  to  the  said  Adam  Flemings  in  the 

said  sum  of  158^  to   be  paid  to  the  said  Adam  Fkmng^ 
when,  &c«  in  the  usual  form,  without  alleging  that  the 
bond  was  made  to  themselves,  by  the  name  and  style  of 
Adam  Flemings  as  perhaps  they  mighty  but  certainly  must 
have  done  in  order  to  entide  them  to  bring  an  action  there- 
for, unless  in  the  character  of  executors,  administrators  or 
assigns  of  Adam  Flemings  or  of  his  legal  representatives. 
The  Jury  found  a  verdict  for  the  defendant ;  it  is  unneces* 
sary  to  inquire  upon  what  principles,  and  whether  rig^t,  or 
wrong,  the  declaration  not  shewing,  as  it  ought,  any  right 
(a)  ri<L  in  the  plaintiffs  to  bring  this  action,(6)  aldiough,  perhaps, 
to^  I  C^  they  might  have  sustained  an  action,  if  the  declaration  had 
^^'  been  adapted  to  the  nature  of  the  plaintiffs'  case,  such  as  it 

appears  to  have  been  from  the  matter  inserted  in  the  re« 
cord,  of  which  there  is  no  necessity  to  take  further  or  more 
particular  notice. 

I,  dierefore,  think  the  judgment  must  be  affirmed* 

Judge  Roane.  The  statute  of  Westnim  2.  rejecting 
bills  of  exceptions,  from  which  our  act  seems  to  be  taken, 
(and  the  constructions  made  thereupon,)  recognise,  as  suf- 
{b)  See  1  ficient,  a  bill  of  exceptions  signed  by  one  of  the  Justices  ;(i) 
529.  GviL  ed.  but  our  act  varie3  from  it  in  this  particular,  and  requires 
that  all  the  Justices,  *'  or  the  greater  part  of  them  present,'*^ 
shall  sign  it«  This  not  being  done  in  the  present  case,  we 
cannot  act  upon  the  bill  in  question,  nor  take  cognisance  of 
any  of  the  facts  it  contains.  The  case  then  staifds  merely 
upon  a  general  verdict,  which  we  must  take  to  be  war- 
ranted by  the  evidence,  as  the  contrary  does  not  appear. 
I  am,  therefoiae,  for  affirming  the  judgment ;  especially 
as  the  appellants'  claim  to  recover  as  a  copartnery,  on  a 
bond  not  alleged  in  the  declaration  to  have  been  given  to 
tiiem  as  such,  but  rather  to  have  been  given  to  Fleming  in 
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lot  individual  character :  and,  even  if  we  were  at  liberty  to  October, 
go  injo  the  paper  tendered  as  a  bill  of  excepttons,  there  is  a    ^^i^^^^ 
variance  between  the  bond  shewn  in  evidence,  and  that  de^      GordoQ 
dared  on,  not  only  in  that  the  bond  exhibited  has  enured  to  Brow  Js  Exe^ 
^  benefit  of  the  appellants  by  assignmenty  of  which  assign* 
ment  no  mention  ia  made  in  the  declaration ;  but  also  that 
|he  bond,  as  set  out  in  the  bill  of  exceptions,  bears  date 
Ae  4di  of  yon^iary^  1775,  whereas  the  bond  declared  on 
18  staled  to  have  borne  date  on  the  4ih  of  January^  1773. 

Judge  FuxiHO  concurring,  the  judgment  was  unani* 
waofAy  a? ? iitxsjo. 


Kice  and  others  ajQ^atnj^  flfibrd  and  another.  ^ddfte^daif, 

On  an  appeal,  taken  by  the  defendants,  from  a  decree  An  diegiU' 
of  the  Superior  Court  of  Chancery  for  the  Williamiburg  bom  befori 
District,  pronounced  in  October ^  1803-  inlry,  irsT^ 

The  appeUees,  Arm  Efford2sA  Thomas  Shurley,  (die  com-  ^^^  ^i^ 
plainants  in  the  Court  of  Chancery,)  were  illegitimate  chil-  J^{^  ^ 
dren  of  Richard  Rice  and  JtuUth  Shurky.  who,  after  the  p€«^od,    (the 

•^  •^  father,who  di* 

birth  of  those  children,  and  about  the  year  1776,  were  ed  in  i799, 
married*  Richard  Rice  had  other  children  by  a  former  nbed UicohM 
Venur,  (confessedly  bom  in  wedlock,)  as  well  as  children  J  hU*  own, 
by  Judith  Shurley,  after  their  intermarriage.  He  died  in  Jjj^^  ^ 
the  year  1799,  havbg  previously,  on  the  31st  ai  jfanuary^  J?^^  J^  •^ 
1795,  caused  his  will  to  be  written,  in  which  he  recognised  wmaidutriu^- 
his  lUegiumate  children  in  the  followmg  terms  :  ^^  I  give  diher't  un- 
**  and  bequeath  to  my  son  Thomas  Shurky^  bom  before  e2S^  with 
**  wedlock,  my  land  in  NortJiumberUmd  County,  formerly  Jj^^'SSiT'lrf' 
«'  belonged  to  Robert  Sibbles.  Should  Thomas  Shurky  die  JJJJ^^^  '^^^' 
^  without  lawful  heir,  my  desire  is,  that  his  sister  Jnna  Rust 
**  Shurley  (afterwards  Efford')  should  have  all  his  part  of  my 
Vol.  In.  If 
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October,    "estate,  being  bom  before  wedhcV^    The  rest  of  his  estate 


18U8. 


was  given  to  his  other  legitimate  children.  Hiis  will  vr^ 
signed  by  the  testator,  but  it  was  neither  in  his  htbid-wri- 
ting,  nor  was  it  attested  by  any  witnesses. 

The  District  Court  of  Northumberland^  in  Aprils  1799, 
established  the  foregoing  paper  as  sufficient  to  pass  the  pet^ 
sonal  estate ;  and  th^  object  of  this  suit  S/ras  to  have  an 
equal  distribution  of  the  real  estate  among  all  the  children^ 
as  well  those  born  before,  as  after  wedlock. 

The  answer  relied  on  the  circumstances,  that,  if  a  mar- 
riage ever  did  take  place  between  Richard  Rice  and  Judith 
Shurley^  (which  was  denied,)  it  must  have  been  before  the 
Tistday  of  Jamuxry^  1787,  when  our  new  law  of  descents 
took  place ;  and  that,  as  the  complainants  were  originally 
bastards  in  the  eye  of  the  law,  and  were  not  legitimated 
by  any  subsequent  act,  they  were  not  entitled  to  any  part 
of  the  lands. 

The  fact  of  the  marriage  was  established  by  testimony  j 
add  the  Chancellor  being  of  opinion  ^'  that  the  recognition 
"  of  the  plaintiffs  bj  their  father,  subsequent  to  the  operation 
"  of  the  act  to  reduce  into  one  the  several  acts  directing 
**  the  course  of  descents,  was  fully  proved,"  decreed  an 
equal  distribution  of  the  lands  whereof  Richard  Rice  died 
seisisd,  among  all  his  children,  as  well  legitimate  as  illegiti- 
mate.    From  this  decree  the  defendants  appealed. 

Randolph^  for  the  appellants,  said  that  he  would  attempt 
to  distinguish  this  case  from  that  of  Stones  v.  Keelingy  de- 
cided in  Mat/y  1804  ;  but,  on  being  told  by  Judge  Tucker 
that  the  principal  point  relied  on,  had  been  expressly  de- 
cided in  Stones  v.  Keeling^  Mr.  Randolph  did  not  press  the 
argument  any  further. 

Warden  and  Heathy  for  the  appellees.  The  will  oi  Richard 
Rice  not  being  wholly  in  his  hand-writing,  or  attested  by 
the  number  of  witnesses  required  by  law,  it  was  correct- 
ly decided  by  the  District  Court  that  it  was  not  sufficient 
to  pass  real  estate.    The  sole  question  then  is,  ought  the 
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lands  of  a  testator,  as  to  which  he  dies  intestate,  to  be  equal-  October, 
Ij  divided  among  all  his  children,  whom  he  recognises  as 
such^  whether  they  be  bom  before  or  after  the  marriage 
with  their  mother.  The  law  is  explicit  on  this  poiRt,(l) 
and  the  only  inquiry  is,  whether  the  will  of  Richard  Rice 
be  sufficieot  evidence  of  a  recognition  of  the  appellees,  who 
were  his  children  bom  before  wedlock.  The  marriage  is  not 
only  proved  by  witnesses,  but  is  admitted  by  the  devisor 
himself,  in  his  wilL  He  says  they  were  both  bom  before 
•wedlock^  and  calls  one  "  his  son^  and  the  other  the  **  sister*^ 
of  that  SOD.  He  uses  the  same  terms  with  respect  to  the 
dttklrefi  bora  brfore  nunriage  and  those  bom  after. 

In  the  case  of  Stones  v.  Keeling^  the  Court  decreed  that 
the  children  of  a  marriage  deemed  null  in  law,  should 
equally  take  with  others*  The  clause  of  the  act  of  Assem« 
bly,  which  provides  for  the  legitimation  of  children  bom 
before  wedlock^  is  equally  powerful ;  and  the  Chancellor 
having  directed  a  distribution  of  the  lands  among  all  tfic 
children  of  the  testator,  made  a  correct  decree,  which 
ought  to  be  affirmed* 

Wednesday^  November  16,  The  Judges  gave  their  opi* 
nions* 

Judge  Tucker.  The  only  question  is  whether  an  illegiti- 
mate child  bom  before  the  first  of  January^  1787,  of  parents 
who  afterwards  intermarried,  and  the  father  recognised  the 

(1)  This  act  first  passed  in  1785,  and  took  effect  Uic  1st  day  of  Januun, 
1787.  It  is  now  incorporated  in  the  Revised  Code,  vol.  I.  c.  93.  p.  170.  s.  VJ. 
wad  is  in  Ibe  foUowing  words  :  **  Wliere  a  man  having  by  a  woman  oue  or 
*•  more  children,  shall  afterwards  intermarry  with  such  woman,  suvh  child 
*•  or  children,  if  recognised  by  him,  shall  be  thereby  legitimated.  The  issue 
^'  alsQ  in  marriages  deemed  noil  In  law,  shall  uevcrtheluss  be  Icgiilmate." 


228 


Supreme  Court  of  Appeals* 


child  fay  his  will,  is  within  the  benefit  of  the  statute*     Being 

laUbe^ 
kave  to  read  my  notes  in  the  cases  of  Stones  v.  Keeiingj(l) 


OCTOVBKy 

1808 

\^^^^^   satisfied  of  both  these  facts,  from  the  evidence,  I  shall  be^ 

Rice 

v. 

EflTord. 


(a)  Vide  ^ 
i^vrr.aoSQ.  1 
jBiiick.  Rep, 
632.  \BlaA. 
Oow.440.457, 
5  Co.  Rep.  98. 

436.  I  Salk, 
120.  3  Lev. 
410.  B^.  jv: 
i*.113,^JEtA, 
v»09. 


(1)  Stones  T.  Keeling,  May  12th,  1804.  MS. 

l*his  vaa  an  appeal  from  Suffolk  District  Coort,  affirming  the  grant  of  a4- 
luinistrHtion  on  the  estate  of  H'Uliam  KeeUna^^  senior,  deceased,  by  the  Court 
of  PrincesM  ^ime  County,  to  the  defendant,  Frances  XigeUng;  widow  of 
WUUam  KoeUng,  junior,  son  of  the  intestate  WUUam  Keeling^  senior,  and 
fisotheroftheehiidren  of  the  said  ff^UUam  XeeUng,  junior,  to  whom,  tince 
the  grant  of  adminbtration  to  her,  the  guardianship  of  those  children  has 
been  committed. 

The  appellants  are  the  husbands  of  two  daughters  of  tlie  intestate  by  cimi 
AthaUa  Arbuckle,  to  whom,  it  is  contended  on  the  part  of  the  appellee,  he 
was  ncTcr  in  fact  married ;  or,  if  he  was  ever  married  to  her,  that  she  was 
then  the  wife  of  one  WUKam  Jrbuckk^  now  ItrJog.  To  this  the  appeUanls 
reply  that,  were  this  proved  to  be  the  case,  (which  they  deny,)  the  act  of  1785, 
o.  60.  {Rev.  Coih,  c.  93.  s.  19.)  legitimates  the  daughters,  who  are  by  virtiM 
thereof  entitled  to  a  share  of  the  estate,  and  to  the  administration  as  next  of 
kin  to  the  intestate. 

Upon  the  whole  of  the  testimony,  1  think  the  fiiet  of  b«th  marriages  ii 
proved,  and,  if  the  question  turned  entirely  upon  those  facts,  I  should  be  of 
opinion  that  the  judgment  of  the  Distiict  Court  ought  to  be  affirmed,  (a) 

But  the  act  of  Assembly,  which  declares  that  the  issue  of  msrriages  deemed 
nu/Zin  law,  shall  nevertheless  be  legitimate,  does,  in  i^y  Apprekensioa,  ap- 
ply to  the  daughters  in  this  ease,  notwithstanding  all  that  was  urged  to  the 
contrary,  The  &ther  did  not  die  until  after  the  oommeneement  of  that  act; 
the  rights  of  the  daughter  to  his  property  did  not  eoromenee  tiH  his  death. 

The  question  as  between  these  parties  did  not,  nor  could  it  exist  until  that 
event ;  and  the  act  was  then  in  full  operation.  The  words  nitU  and  vmdtxe 
perfectly  convertible  terms,  and  mean  the  same  ll&ing.  The  widow  of  the 
son  was  not  entitled  to  administration  in  preference  to  the  daughters  ;  ha4 
she  even  administered  upon  the  son's  estate,  which  does  not  appear ;  mfxr 
could  she,  as  guardian  to  the  g;randchildren,  have  been  entitled  to  any  pre« 
fercnoe,  had  she  been  appointed  guardian  befinre  adminlstnitkm  granted^ 
which  was  not  the  case. 

The  act  of  1785,  it  should  be  remembered,  relttes  to  the  dbpoaitfon  oT 
property  only  ;  and  proceeds  to  shew  who  shall  be  admitted  to  share  the  pro- 
perty of  a  person  dying  intestate,  notwiilistanding  any  fbrmer  legal  bar  to  a 
succession  thereto ;  and,  in  that  liglit,  the  law  ought  to  reecive  the  most 
liberal  construction :  it  being  evidently  the  design  of  the  Legislature  to  esta« 
blish  the  most  liberal  and  extensive  rules  of  succession  lo  estates,  in  fiivour  of 
id),  in  whose  fJitvoiMr  the  intestate  himself,  had  he  made  a  will,  might  hare  been 
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jdecided  the  13th  xA  Mcofy  1804»  and  Sleighs  v.  StridtrXi)    October, 
die  20th  cSAprily  1805.  **^- 

Judge  TvcKSR  having  read  diese  two  cases,  as  insetted 
in  the  notes  below,  concluded  with  expressing  his  opinion 
Oat  the  decree  of  the  Superior  Court  of  Chancer;  was  cor- 
tect,  and  oug^t  to  be  aflSrmed. 


giipltoicd  td  be  inflaenecd.    And  here,  there  can  be  no  donbt,  bad  he  ^ed 
tcitat^  that  these  daughters  would  hare  been  the  first  olyeets  of  hb  eare.(a) 

Rmne^    Judge,  eonenrred, 

Fleming,  Judge,  coocunred. 

CcBrringUn^  Judge,  concurred. 

jug9tn^  Judge,  eoucui'Ftd* 

JndsineatreTened  Maff  X%  1S04. 

(1)  Slkicss  v.  STftiDBR,  April  90th,  1805.  MS. 

ilppeal  from  the  Ifmchester  District  Court 

WUHam  BaU  derised  lands  to  his  son  Richard  HaU  **  during  his  natural 
**  UStf  and  no  lenger ;  aad,  after,  to  his  eldest  son,  and  his  heirs  for  e?cr ; 
**  but  if  no  male  issne^  to  hii  eldest  daughter  and  her  heirs  for  ever.*' 
Bkhard  MaU  had  a  natnnA  son  bom  in  the  year  1776 ;  and,  in  1778,  raai*- 
ried  the  mother,  and  reoagnbed  the  child  as  his  till  his  death  in  1796.  The 
father  and  son»  bj  deed  of  bargain  and  sale,  conyeyed  to  the  defendants.  The 
&ther  afterwards  djin|^  vithont  CYcr  haying  any  other  son,  but  having 
aercral  daughters ;  the  eldest  brought  suit  for  the  bmds,  claiming  them  un- 
der the  before  mentioned  daoses  in  his  grandfiitlier*s  wilL 

Mr.  Coil,  for  the  ptaiatiff;  Insisted, 

1st  and  3d.  That  Michatd  BaU  took  an  estate  for  life  only  ;  that  the  limiU- 
tion  to  (EUxaheth)  hu  eldest  daughter,  was  good  ;  and  that  she,  on  the 
death  of  her  &ther,  became  entitled  to  these  lands ;  and  relied  on  1  Salk. 
236.  1/*.  IFais.S4.  S.C  ^4idb^iimr.£((f^,  U.600.  ^Wath.^, Royx, 
Gametu 


^\^' 


Mr.  W/ckham^  contra,  reUied  on  the  rule  in  Shells  ease,  1  Co.  99,  2 
Waah.  31.    1  P.  fTnu.  7S6. 

2d.  point  That  T^bMMtA/^  the  son  of  AicAord;  being  bom  out  of  wed- 
lock, and  before  the  act  of  1785,  was  not  eldest  son  of  i7.  /f.  in  a  legal  Une, 
■id  eonseqnently  eould  not  take  as  heir,  or  under  th«  devise. 

This  point  appearing  to  me  to  embrace  the  whole  ease,  I  shall  pass  over 
Ike  others :  the  words  of  the  law  are ;  **  where  a  man  having  by  a  woman 
**  one  or  more  children,  9haU  AFTEaw^nns  Intermairy  with  such  woman, 
**  fodi  tbSk^  or  ohUdren,  If  recognised  by  him»  tbaU  thereby  be  legitimated'^ 
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Judge  Roane.  There  are  two  questions  in  this  casfe  . 
1st.  Whether  the  marriage  of  the  parents  of  the  appellees  is 
sufficiently  proved ;— -and,  2d\y.  Whether  that  marriage  (be* 
ing  antecedent  to  the  act  of  1785)  is  embraced  thereby. 

As  to  the  first  question,  I  am  of  opinion,  that  imder  the 
liberality  of  construction  which  is  allowed  in  relation  to  the 
proof  of  marriage,  and  under  which  this  Court  acted  in  the 
case  of  Stones  v.  Keeling^  the  marriage  in  question  is  abun* 
clantly  proved.     The  testimony  of  Elizabeth  Stotty  Thomas 


It  is  contended  that  the  word  ahally  bebg  a  word  importing^ a  thing  to  be 
done,  or  to  happen  after  another  thing  which  is  done,  or  hath  happened, 
must  necessarily  refer  to  marriages  to  .be  solmenized  <ifter  the  passings  of  the 
€u:t  s  and  cannot  be  construed  to  have  any  other  relation. 

If  this  be  the  true  oonstruetion,  the  meaning  of  the  lav  wiH  be  the  same 
whether  the  word  afienoardB  be  inserted  therein  or  not  Bat  will  it  be  said, 
that,  if  that  word  were  stridden  oat,  the  tense  of  the  law  would  be  precisely 
as  it  is  now.  The  word  thaUf  would  in  that  case  indubitably  i^ply  to  the  time 
of  passing  the  act 

The  word  q/ytfnwir  Jii,  can  never  be  applied  but  to  aching  spoken  of  de^ 
fare  ;  the  thing  spoken  of  before  in  the  act,  is  the  having  children  born  be- 
fore wedlock ;  the  thing  to  be  done  afterwards,  is  the  marr}'ing  the  woman* 
and  recognising  the  child. 

If  the  sense  contended  for  by  Mr.  CaB^  were  the  proper  sense  of  the  law, 
the  word  afterwartUf  must  be  construed  as  the  word  hereafter  ;  where- 
as I  am  confident  there  is  no  lexicon  in  the  EngUsH  language  in  which  it 
will  be  found  in  that  sense  ;  its  synonyme  is  there  after. 

Whenever  a  past  event  is  spoken  of,  and  another  possible  event,  posterior 
thereto,  is  spoken  of  at  the  same  time ;  the  word  ihali^  never  imports  a 
future,  in  reference  to  the  time  of  speaking,  but  a  future  in  reference  to  the 
first  event  only ;  fhttU,  in  all  such  oates  means  "  9haU  haveP 

The  law  intending  to  provide  for  all  cases,  generally,  this  arrangement  of 
the  sentence  was  necessary  to  embrace  every  possible  case  of  the  kind,  and 
was  meant,  not  onl^  to  encourage  marriages  after  the  passing  of  the  law,  but 
to  protect  and  provide  ibr  the  hinocent  offispring  of  indiscreet  parents,  who 
had  already  made  all  the  atonement  in  their  power,  for  their  misconduct,  by 
putting  the  children  whom  the  fiither  recognised  as  his  own,  on  the  same 
looting  as  if  bom  in  lawful  wedlock. 

In  conference  (a^»en^  Judge  Femtnc)  the  Court  were  nnanimously  of 
opinion  that  any  legitimate  son  of  Richturd  Hall,  the  devisee  of  W,  B.  who 
might  have  been  bom  during  the  life-time  of  his  father,  was  capable  o  taking 
the  lands  in  question  under  the  devise  hi  the  will  of  the  said  fVUUam  HaU  : 
and  that  Thmuu  HaU,  son  of  the  said  Richard  Hall,  under  the  Oiieration  of 
the  act  directing  the  aourse  of  descents,  answering  to  that  description,  there 
was  no  error  in  the  judgment  of  the  District  Cowt 


Judgment  affirmexk 
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Cokmatif  and  B*  M'CarUj^  which  alone  might  be  sufficient,    Octobkb, 
IS  confirmed,  beyond  all  question,  by  the  will  contained  in 
die  record,  which  not  only  recognises  the  plaintifib  at 
children  of  the  testator,  but  also  admits  a  marriage. 

As  to  the  second  question,  it  was  held  in  the  case  of 
Stones  V.  Keeling^  that  th^  issue  of  marriages,  exisdng  at  the 
time  of  passing  the  act,  which  were  deemed  null  in  law  were 
legitimated  by  the  act :  and  I  see  no  reason  for  a  diversity 
of  construction  in  relation  to  the  question  before  us,  touch- 
ing die  legitimating  bastard  children,  by  a  posterior  mar- 
riage between  their  parenu,  under  the  same  section  of  the 
act ;  except  what  arises  from  the  words,  ^^  shall  afterwards 
**  intermarry  j^  wluch  might  seem  to  import  only  marriages 
to  be  celebrated  in  future.  That  word  "  afterwards^'*  how- 
ever, is  more  properly  to  be  referred  to  the  birth  of  the 
bastard  children,  than  to  the  passage  of  the  act ;  and  no 
good  reason  could  possibly  have  existed  with  the  Legisla- 
ture, for  varying  the  construction  of  a  section  embracing 
two  descri]Hions  of  cases  standing  on  a  similar  foundation. 
No  objection  to  this  construction  can  arise,  in  either  case, 
on  the  ground  that  the  act  invades  private  rights  : — at  most, 
in  the  case  before  us,  it  is  only  a  possibility  of  an  interest 
that  is  invaded ;  a  possibility  in  relation  to  the  children 
bom  in  wedlock,  depending  upon  their  surviving  their  fa- 
ther, and  his  dying  intestate.  This  construction  of  the 
act,  therefore,  however  it  may  be  as  to  the  inception  of  the 
right,  is  only  prospective  as  relates  to  the  consummation  of 
it ; — it  applies  to  cases  only  where  the  father  has  died  pos- 
terior to  the  passage  of  the  act.  This  case  therefore  va- 
ries from  that  of  Elliott  v.  Lyel  :(a)  in  that  case  the  con-  {a)  3  CaL\ 
struction  contended  for  was  repelled,  as  it  went  to  vary  the 
contract  of  the  parties  from  what  it  was  under  the  law  exist- 
ing at  the  time  it  was  entered  into. 

As  to  the  case  of  Sleighs  v.  Strider^  I  have  seen  Mr.  CalPs 

note  of  it.     According  to  that^  it  woiild  seem  that  the 

judgment  was  merely  affirmed  by  the  Court ;  and  as  the 

appellee's  counsel  had  contended,   (as   appears  from  his 

:tatement,)  first,  that  Richard  Hall  took  an  estate  tail, 
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which  was  turned  into  a  fee,  by  the  act  of  1776 ;  or  aecond- 
ly,  that  T.  Hall  vms  kgitimaUdhy  the  act  of  1785  ;  it  does 
not  necessarily  follow  that  the  la$t  was  the  ground  of  di6» 
cision  upon  wluch  the  judgment  of  the  Court  was  founded* 
I  have  no  doubt,  however,  of  the  accuracy  of  the  note  c^ 
the  Judge  who  preceded  me,  in  relation  to  what  passed  in 
conference  on  the  subject ;  and  on  the  whole,  am  of 
opinion  to  affirm  the  decree. 

Judge  Fleming  said  it  was  the  unanimous  opimon  of  the 
Court  that  the  decree  be  affirmed. 


Moore's  Executor  (gainst  the  Auditor* 

AT  a  General  Court,  holden  in  November^  1799,  a  judg-* 
ment  was  obtained  by  the  Auditor  of  Public  Accounts,  on 
behalf  of  the  Commonwealth,  against  John  Fcrelt^  sheriff  of 


TueBdatff 
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All  deeds 
of  trust  and 
mortgages  of 
slaves,    or 
other  perso- 
nal esute  are  Dinwiddie  County,  for  a  balance  due  from  him  of  the  taxes 

%-oid  against       ^        ,  t_  •  i^    j 

creditors  and   for  the  year  1798,  together  with  damages  and  costs  accord* 

purchasers  * 

lor  valuable 
consideration, 
not  having 
ikotice  there- 
of, unless  the 
same  be  ao- 
knowledged 
by  the  party, 
or  parties,  or 
proved  hj 
three   wit- 
nesses, and 
thereupon 
duly  record- 
ed. 


ing  to  law.  Ou  the  4th  of  February y  1800,  an  execution 
was  issued  against  the  lands  and  tenements,  goods  and 
chattels  of  the  said  yohn  Verelly  on  which  the  following 
return  was  made  :  "  April  19, 1800,  executed  on  697  acres 
**  of  land,  twenty-two  negroes,  waggon  and  team,  and  twen- 
'^  ty-five  head  of  catde,  for  all  which  lands,  slaves,  and 
*'  chattels,  deeds  of  trust  for  the  benefit  of  George  Pegram 
"  and  Robert  Moore^  recorded  in  the  District  Court  of  Pe* 
**  tersburgy  were  produced  by  the  said  Pegram  and  MoorCy 
The  Courts  «  ^^q  forbid  the  sale.     The  within  mentioned  John  VereU 

of  Chancery  '' 

have  juris- 
diction in  all  cases  where  property  taken  in  execution  on  behalf  of  the  Commonwealth  ii 
claimed  by  any  person  under  a  mortpge  or  deed  of  trust ;  and  if  such  morUjage  or  deed  of 
trust  be  found  not  to  have  been  dm§  recordedy  may  (nottriihatamUn^  no  fraud  be  proved) 
decree  the  same  to  be  void  as  against  the  claim  of  Ui«  Commoawealtb. 
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**  has  no  other  lands,  tenements,  goods  or  chatteb,  within  October, 
**  my  bailiwick,  whereof  I  can  make  any  part  of  the  within  y^JI^^ 
^  mentioned  sum.     R.  P,  Doxvnman^  sheriflF,*'  Moore»«  Exc- 

Two  of  the  deeds  referred  to  in  this  return  were  for  the  *^"v^ 
benefit  of  Robert  Moore ^  dated  the  4th  of  August^  1798, 
and  recorded,  on  the  acknowledgment  of  the  parties,  April 
17th  and  18th,  1799  :  the  other  (by  which  slaves  only  were 
conveyed)  was  a  deed  of  trust  in  favour  of  George  Pegram^ 
jun.  dated  the  30th  of  August^  1799,  attested  by  two  wit- 
nesses^ and  recorded,  on  their  evidence,  the  19th  of  Aprils 
1800. 

The  Auditor  filed  a  bill  in  the  late  High  Court  of  Chan- 
cery against  yohn  Verell^  Robert  Moore^  George  Pegram^ 
jun.  and  their  several  trustees,  to  set  aside  those  deeds  as 
fraudulent ;  alleging,  too,  that,  if  the  same  were  bottomed 
on  good  faith,  yet  the  claim  of  the  Commonwealth  was  pa- 
ramount thereto.  The  prayer  of  the  biH  was  for  a  dis- 
covery of  the  consideration  on  which  the  said  deeds  were 
made  ;  diat  if  found  void  of  consideration,  they  should  be 
cancelled  ^  that  at  any  rate,  tfie  judgment  of  the  Common- 
wealth might  be  preferred  ;  and  for  general  relief.  AU  the 
defendants  filed  answers  positively  denying  fraud,  and  set- 
ting forth  vsduaUe  considerations,  sufficient  to  authorise  the 
several  deeds. 

No  depositions  were  taken  in  the  cause,  which  being 
heard  on  the  biH,  answers  and  exhibits,  on  the  20th  of  Fe- 
bruary^ 1808,  the  Court  "  being  of  opinion  that  the  deeds  in 
*'  question,  not  having  been  recorded  within  the  time  pre- 
"  scribed  by  law,  were  void  as  to  all  creditors  and  subsc- 
*'  quent  purchasers  for  valuable  consideration  without  no- 
"  tice,  therefore  decreed  the  same  to  be  void  as  aforesaid  :** 
from  so  much  of  which  decree  as  related  to  the  defendant, 
William  Bowden^  executor  of  Robert  Moore^  (who  had  de- 
parted this  life  during  the  pendenqr  of  ti\e  suit,)  that  de- 
fendant appealed  to  this  Court. 
ToL.  in.  <^  S 
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October,        George  K.  Taylor^  for  the  appellant,  observed,  that  the 

\^r>r^i^^     Chancellor  was  mistaken  in  saying  that  all  the  deeds  were 

Moore's  Exe-  not  recorded  within  the  time  prescribed  by  law.     PegranCn 

cutor  1       1  •      J        ^« 

Y.  deed  was  m  due  time. 

The  Auditor.  'j'j^^  plaintiff  in  this  case  came  into  Chancer>%  charging 
frauds  which  the  answers  denied  ;  and  no  fraud  being  pro- 
ved, the  bill  should  have  been  dismissed.  If  the  Auditor 
had  sued  for  the  purpose  of  having  the  deeds  declared  void 
as  to  creditors,  &c.  on  the  ground  of  their  not  having  been 
recorded  in  time,  the  Court  might  have  dismissed  his  bill, 
this  being  no  ground  for  going  into  equity,  the  law  having 
already  provided  for  the  very  case.  The  prayer  of  the  bill 
then  being  for  relief  againstyroi/^,  ought  the  Chancellor  to 
have  gone  on  to  relieve  on  mere  kgal  grounds  I  He  should 
have  dismissed  the  bill,  reserving  to  the  Commonwealth 
its  right  under  the  general  law,  made  for  its  benefit  and 
that  of  all  other  creditors. 

The  Attorney-General  adn;kitted  the  mistake,  concerning 
Pegram*s  deed  j  which  he  said  arose  from  an  error  com- 
mitted by  himself  in  drawing  the  bilL     But  this  was  npt 
important ;  for  the  deed  was  proved  by  two  witnesses  only  ; 
whereas,  under  the  1st  and  4th  sections  of  the  act  for  regu- 
^  .    -      lating  conveyance8,(a)  three  were  requisite  to  tlie  proof 
e*dp,  1  vol.     and  recording  of  *'  all  deeds  of  trust  and  mortgages  J^  True 
157.  *   it  is,  die  statute  of  irauds(^)  requires  only  two  witnesses  to 

la;  c,  10.  J:  2.  conveyances  of  goods  and  chattels  ;  but  that  statute  says 
nothing  of  deeds  of  trust  and  mortgages^  which,  it  is  evident, 
the  Legislature  intended  to  put  on  a  different  footing  from 
other  deeds.  The  provisions  of  the  two  acts  differ  in 
another  respect.  The  conveyances  mentioned  in  the  sta* 
tute  of  frauds  must  be  recorded  in  the  General  Courts  or  in 
the  Court  of  the  County  where  one  of  the  parties  resides  ; 
but  it  is  by  virtue  of  the  act  for  regulating  conveyances, 
that.deeds  of  trust,  &c.  may  be  recorded  in  a  District  Court* 
TTiis  deed  was  recorded  under  the  last  mentioned  act,  and 
must  be  governed  by  its  provisions ;  if  it  was  not,  it  was 
Emitted  to  record  in  the  improper  Court* 
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As  to  the  question  whether  the  Chancellor  ought  to  have    Octobeh, 
decreed  in  favour  of  the   Commonwealth,  on  the  ground     v^^^^-i^^ 
that  the  deeds  had  not  been  duly  recorded,  this  suit  was  Moore's  Exe- 
instituted  under  the  act  of  Assembly, (a)  to  try  the  validi-        ^^^^ 
tyof  those  deeds  ;  and  the  bill  stated  two  grounds  of  re-  '^^  Auditor. 
Hef ;  6rst,/raud;  secondly,  that  the  claim  of  the  State  un-        (a)  i?«N 
der  the  judgment  was  paramount  to  the  deeds ;  concluding  cVi's-SLp. 
with  a  prayer  for  general  relief,  which  prayer  was  fully  suf- 
ficient to  cover  the  whole  case  ;  and  indeed  under  the  act, 
it  was  the  duty  of  the  Court  to  investigate,  generaUy)  the 
validity  of  the  deeds. 

Mr.  Taylor^  in  reply,  said,  that,  according  to  the  Attor- 
ney*General's  interpretation  of  the  act  for  regulating  eon^ 
veyances,  there  was  no  provision  as  to  the  place  where  a 
mortgage  of  slaves  in  Richmondy  made  by  a  person  residing 
in  Hampton^  to  another  in  Staunton^  should  be  recorded ; 
for  the  first  section  relates  to  lands  only,  and  direcu  the 
deeds  therein  mentioned  to  be  recorded  in  the  General 
Court,  or  the  Court  of  that  District,  County,  City,  or  Cor- 
poration, in  which  the  land  Ueth*  ^ 

Judge  Tucker  observed  that  this  difficulty  was  removed 
by  the  case  of  Claiborne* s  Executor  v.  Hill^  1.  Wash* 
177.(1) 

Friday^  November  5.  The  Judges  delivered  their  opi- 
flions. 

Judge  Tucker.  Three  questions  arose  in  this  cause* 
t.  Whether  a  deed  of  trust,  or  mortgage  of  lands,  or  slaves^ 

(1)  Note.  It  appears  from  ihe^r^cord  of  that  case,  that  Herbert  Ciot- 
Some  resided  in  Aetv  Xefit  County,  and  Augustine  Claiborne  in  Suttex  / 
diat  the  slares  conveyed  by  the  mortgage  from  Herbert  to  Auguttme  Clai' 
§ome,  bearing  date  the  Ut  of  Febimary,  1783,  were  on  a  plantation  in  Xin^ 
fftlUam  County  ;  and  that  the  mortgage,  whieh  was  recorded  in  JWw  Kent^ 
(where  Uie  mortgagor  resided,)  was  dechtf^d  by  the  Court  of  Appeab  to 
have  been  deSy  recorded. 


The  Auditor. 
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October,  e)r  Other  personal  chattels,  not  proved  or  acknowledged 
within  eight  months  from  the  execution  thereof,  be  V(ud  as 
against  creditors ;  and,  consequently,  the  property  thereby 
conveyed,  liable  to  be  taken  ia  execution  to  sati&fy  a  judg- 
ment obtained  in  behalf  of  the  Commonwealth ;  under  the 
act  of  1792,  {Rev.  Code^  1  vol.  c.  90.  s«  4.)  concerning  con- 
veyances, which  declares  that  aU  deeds  of  trust  and  naort- 
gages,  -whatsoever^  thereafter  to  be  executed,  shall  be  void 
asUo  all  creditors  and  subsequent  purchasers,  unless  they 
shUl  be  acknowledged,  or  proved  according  to  the  di« 
rections  of  that  act ;  and  ibid.  c.  84.  s.  9,  10.  \7.  coooem- 
ing  the  recovery  of  debts  due  to  the  public 

2.  Whether  a  deed  of  trust  of  slaves  or  personal  estate 
be  also  void  as  against  creditors,  &c.  if  not  acknowledged 
by  the  party  delivering  the  ssune,  in  Court,  or  proved  by 
three  witnesses  pursuant  to  the  first  and  fourth  sections  of 
the  same  act  first  mentioned,  concerning  conveyances. 

3.  Whether  the  Court  of  Chancery  hath  jurisdiction  in 
cases  where  property  taken  in  execution  in  behalf  of  the 
Commonwealth,  shall  be  claimed  by  any  odier  person,  un- 
der any  deed  of  trust  or  mortgage  for  the  same,  under  the 
provisions  contained  in  the  22d  and  31st  sections  of  the  act 
concerning  the  recovery  of  debts  due  to  the  public.  Ed. 
1794,  c.  84. 

I  am  clearly  of  opinion  that  all  deeds  of  trust  and  mortp 
gages,  coming  under  either  of  the  above  descriptions,  are 
void  as  against  creditors  and  purchasers  without  notice  for 
a  valuable  consideration,  and  that  the  lands,  slaves,  or 
other  property  thereby  conveyed,  are  liable  to  the  Common- 
wealth's execution  ;  and  finally,  that  the  Court  of  Chancery 
hath  jurisdiction  in  all  such  cases^ 

Judge  RoAMB  was  of  the  same  opinion. 

Judge  Fleming.  On  my  first  inspection  of  the  record, 
I  supposed  that  the  deed  from  Veretl  to  Pegram  and 
Nicholas^  conveying  personal  estate  only,  and  having  been 
admitted  to  record  within  eight  months  from  its  date,  was 
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valid  sgainst  subsequent  purchasers  and  creditors ;  but  upon    Octobbk^ 
recurring  tothe  act  of  Assembly  for  regulating  conveyances, 
passed  in  the  month  of  December^  1792,  it  S4>pears  not  to 
have  been  proven  as  the  law  directs. 

In  the  4th  section  it  is  enacted,  that  all  deeds  of  trust 
and  mortgages  whatsoever,  which  shall  thereafter  be  made 
and  executed,  shall  be  void  as  to  all  creditors  and  subsequent 
purchasers,  unless  they  shall  be  acknowledged  or  proved, 
and  recorded,  according  to  the  directions  of  the  act ;  which 
directicnis,  by  the  first  clause  of  the  act,  are,  that  the  deed 
be  either  acknowledged  by  the  party  or  parties,  who  shall 
have  sealed  and  delivered  it,  or  be  proved  by  three  wit- 
nesses, to  be  his,  her,or  their  act,  &c.  and  the  deed  in  ques- 
tion having  been  attested  and  proved  by  two  witnesses 
anly,  is  void  as  to  creditors  and  subsequent  purchasers 
without  due  notice  ;  I  sun  therefore  of  opinion,  that  the  de- 
cree is  correa  and  ought  to  be  affirmed. 

By  the  whole  Court,  the  decree  was  affirmsd. 


Lyons,  surviving  Executor  of  Claiborne,  against    ^^^^'^*' 
Gregory. 

PHIUP  W.  CLAIBORNE,  in  3Iay,  1771,  obtained  a  uja^^t^Jfa 
judgment  of  King  William  County  Court  agamst  Richard  ^^^^"^^ 
Gre^oni^  for  47^  with  interest  from  the  18th  of  that  month,  jf  *  County 

^      •''  '  Court,unotitt 

its  natare  final,  but  remands  the  eauae  for  further  proceedings ;  and  the  subseouent  iud^ent 
•f  the  County  Court  is  also  reversed  by  the  District  Court ;  the  Court  of  Appeals,  if  the 
•risnal  jadsment  of  the  County  Court  be  correct,  -will  reverse  all  the  subsequent  judgments^ 
ancrafllirm  that 

The  act  of  179^  for  limiting  the  time  within  which  a  scire  facuu  may  be  issued  on  a 
judgment,  {Rev,  Code,  1  vol.  c.  76.  s.  5.  p.nuS.)  did  notapplv  to  titcire  facias,  previously 
aneSout,  by  leave  of  the  Court,  to  revive  a  judgment  which  was  more  tlian  ten  years  old 
when  such  leave  was  given. 

Where  the  records  of  a  Court  have  been  destroyed,  an  imperfect  minute  of  a  judgment 
Bay  be  admitted  to  record  under  the  act  of  Assembly,  in  lieu  of  the  original ;  provided  the 
ttdttwiiiai  parts  thereof  appear ;  and  the  record  oif  such  minute,  made  b^  order  of  the 
Court,  is  good  evidence  on  a  plea  of  nul  Hel  record  ;  although  the  Clerk  has  failed  to  indorse 
upon  ic  that  tb«  original  was  lost,  or  destroyed,  and  has  also  failed  to  make  an  entry  to  tlie 
■ame  effect  in  the  record-book. 

What  variances  between  a  judgment,  and  the  reeiUtt  ^hereof,  in  a  scire  facias,  or  in  th^ 
judgment  thereupon,  are  not  material. 
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October,    and  the  costs.    The  Clerk  certified  a  copy  of  the  minute 
of  the  judgment,   with  his  name  annexed,  without  any 
initials,  or  other  mode  of  expressing  the  nature  of  his 
office ;  and  added  his  taxation  of  costs  thus ;  ^^  costs  146lb8« 
;  *'  nett  tobacco,  15*.  and  !*•  3^i" 

About  thje  end  of  the  American  war,  the  Court-House  of 
King  William  County  was  consumed  by  fire,  together  with 
a  number  of  its  records,  and,  among  the  rest,  the  docu- 
ments  on  which  this  judgment  was  founded.  An  act  of 
/«)  ^^-  A8sembly(a)  was  passed  to  remedy  the  evik  arising  from 
0. 33.  p.  38.  that  and  other  accidents  of  the  same  nature  ;  under  which 
act  Carter  Braxton  and  Peter  Lypnsy  executors  of  Claiborne^ 
produced  the  minute  aforesaid  to  theXourt  of  King  WilHam 
County,  and  that  Court  admitted  it  to  record,  and  ordered 
a  scire  facias  to  be  issued  thereon  to  revive  the  judgment. 
Two  writs  of  scire  facias  were  successively  issued,  to  which 
ruhils  were  returned  by  the  SheriflF ;  (the  defendant  having 
removed  out  of  the  County  ;)  whereupon  a  judgment  by 
default  was  entered  at  rules  on  the  28th  day  oi  Marchy  1793, 
and  confirmed  on  the  31st  of  May  ensuing,  for  47i  vrith 
legal  interest  thereon,  from  the  18th  of  May^  1771,  till 
paid,  and  146lbs.  tobacco,  1*.  Zd.  and  15*.  or  150lbs«  tobacco, 
^^  being  the  amount  of  the  judgment  in  the  said  scire  facias 
*'  mentioned.'' 

To  this  judgment,  Richard  Gregory  obtained  a  writ  of 
supersedeas  from  the  District  Court  of  King  and  ^ueen, 
which  Court  reversed  the  judgment,  remanded  the  cause 
to  the  County  Court,  and  gave  him  leave  to  plead.  Of  this 
leave  he  availed  himself  on  the  28th  day  oi  August^  1800^ 
by  pleading,  1st.  Nul  tiel  record.  2d.  Non  detinet.  3d.  Nil 
debet:  and,  4th.  That  the  scire  facias  vfzs  sued  out  on, a 
judgment  obtained  more  than  ten  years  anterior  to  the  suing 
out  thereof.  To  the  1st  of  these  pleas  the  plaintiff  re- 
plied that  there  is  such  a  record  as  that  stated  in  the  scire 
facias^  &c.  to  the  2d  there  appears  no  replication  ;  on  the 
3d  plea  they  joined  issue ;  and  to  the  4th  the  plaintiffs 
replied  that  leave  of  the  Court  was  obtained  to  sue  out  the 
scire  faciasj  although  ten  years  had  elapsed,  after  the  date 
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c^the  judgment,  before  the  leave  was  obtained.  To  this 
the  defendant  demurred  generally,  and  the  Court  decided 
that  point  in  favour  of  the  plaintiffs.  On  examining  the 
record,  the  Court  declared  that  diere  is  such  a  record  as 
that  mentioned  in  the  scire  facias  :  to  which  opinion  the 
defendant  filed  a  bill  of  exceptions*  The  issue  joined  on 
the  thml  plea  being  tried  by  a  Jury,, a  verdict  was  found, 
and  judgment  rendered  thereupon  for  the  plaintiffs. 

Another  supersedeas  was  obtained  by  Gregory,  assigning 
for  error ;  1.  That  the  scire  facias  reciting  the  judgment 
says  it  was  **  for  debt,'*  which  words  "  for  debt,'*  do  not 
appear  in  the  minute  of  the  judgment  produced  of  record  ; 
2.  That,  in  stating  the  costs,  the  scire  facias  doth  not  add 
to  "  146lbs."  the  word  *'  nett"  before  "  tobacco,"  as  the 
minute  produced  doth  ;  3.  That,  in  the  scire  facias^  the  15*. 
recovered  in  part  of  costs,  is  not  followed  by  the  words  and 
figures  "or  150lbs. tobacco,"  though  these  words  follow  in  the 
judgment  rendered  upon  the  scire  facias  ;  4.  That  the  minute 
aforesaid  ought  not  to  have  been  admitted  to  record,  in- 
stead, or  as  a  memorial  of  the  judgment,  under  the  act  of 
17th  December y  1787  \(a)  because  it  is  not  certified  to  be  a 
copy,  nor  is  the  cause  of  its  rendition  stated  to  be  the  de- 
fault of  the  defendant,  or  any  other  appropriate  cause,  as 
nil  dicit^  &c.  because  the  name,  Edmund  Berkeley,  thereto 
subjoined,  doth  not  appear  to  be  the  name  of  the  Clerk  of 
the  Court  ;  and  because  the  original  transcript  of  the 
minute  is  not  indorsed  by  the  Clerk,  "  that  the  original 
"had  been  lost  or  destroyed  ;"  5.  That  an  entry  to  the  same 
effect  was  not  made  on  the  record  ;  6.  That  no  issue  was 
joined  upon  the  plea  of  non  detinet ;  7.  That  the  Jury  have 
foimd  the  debt  due  to  the  plaintiff,  which  cannot  be,  as  he  is 
an  executor  ;  and,  8.  That  the  law  ought  to  have  been  de- 
clared for  the  defendant  on  the  demurrer. 

On  the  hearing  of  this  supersedeas,  the  District  Court 
reversed  the  judgment  **  because  the  County  Court  had 
**  erred  in  permitting  a  copy  of  a  judgment  to  go  in  evi- 
*'  dence  to  the  Jury  which  was  variant  from  the  judgment 
**  stated  in  the  writ  of  scire  facias  /*  from  iVhich  judgment 
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October,    of  reversal,  Peter  LyonSj  the  surviving  plaintiff,  appealed  to 
this  Court. 


Warden^  for  the  appellant,  made  the  following  pobts  : 

1.  That  the  record  in  the  original  suit  having  been  dey 
stroyed  by  fire,  the  minute  of  the  judgment,  being  recog- 
nised by  the  County  Court  as  an  authentic  document  «nder 
the  hand  of  its  Clerk,  and  admitted  to  record,  was  the 
best  evidence  to  prove  the  rendition  of  the  said  judgment. 

2.  That  such  minutes  are  always  extended  in  the  order- 
book  so  as  to  give  judgments  a  more  regular  form  ;  and 
that  the  insertion  of  the  words  **  for  debt,**  in  the  scire 
facias^  constitutes,  on  that  principle,  no  variance  between 
the  judgment  recited  by  it,  and  the  judgment  noted  m  the 
minute. 

3.  That  the  taxation  of  costs  is  the  work  of  the  Ckrkj 
and  not  of  the  Court ;  and  that  no  variance  between  a 
minute  of  them  (as  made  by  him)  and  kgal  costSy  can  vi- 
tiate any  judgment,  or  minute  thereof.  On  this  point  he 
quoted  Heath's  Maxims  and  Rules  of  Pkadmg^  p.  220.  224. 
226. 

4.  That  the  finding  of  the  Court,  on  the  plea  of  mi  tiel 
record^  is  evidence  that  the  minute  of  the  original  judgment, 
and  of  the  costs  noted  at  the  foot  thereof,  was  entered  of 
record,  as  expressed  in  the  scire  facias  ;  notwithstanding 
the  insertion  of  the  words  **  for  debt*'  in  the  judgment,  and 
the  omission  of  the  word  "nett,**  and  insertion  of  the  words 
^^  15(Xbs.  tobacco^  in  the  statement  of  costs  ;  because  these 
only  reduced  the  minute  aforesaid,  to  the  form  which  the 
Clerk  might  have  legally  given  it  in  an  execution,  or  an 
order-book. 

5.  That  the  plea  of  non  detinet  on  the  sdire  facias  was  in* 
admissible,  and  an  error  of  the  defendant;  and,  had  it  been 
otherwise,  was,  in  effect,  put  in  issue  and  tried  on  the  plea 
of  nil  debet;  and  that  the  finding  of  the  Jury  was  a  proper 
answer  to  that  issue,  and  not  liable  to  the  exception  takea. 
tso  it. 
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Ol  That  the  judgment  overruling  the  demurrer  was  coiv  O  cto»eb, 
rect,  not  only  m  consequence  of  the  circumstances  attend- 
ing the  judgment  sought  to  be  revived  ;  such  as  the  death 
of  the  original  plaintiff,  the  removal  of  the  defendant  to  dis- 
tant parts,  the  existence  of  a  tedious  interval  of  war  in  this    " 
^ountr>',  and  occlusion  of  Courts ;  in  consequence  of  which 
circumstances,  the  leave  to  sue  out  the  scire  facias  had  been 
granted  ;  but,  also,  because  the  law,  forbidding  the  issuing 
of  a  scire  facias  after  more  than  ten  years  from  the  date  of 
the  judgment,(a)  was  not  enacted    when  the  leave   was         (a)  Reo. 
given  and  the  scire  facias  issued;  or,  if  enacted,  was  not  76.».5.D^ib8. 
retrospective^     Besides,  the  14th  section  of  the  same  act(^)  ^*^         *^ 
exempts  a  case  like  this  from  its  operation ;  and  the  case  of 
JhQcheii  V.  Cue  and  ux.  2  Burr.  660.  had,  long  before,  esta* 
blished  a  similar  principle. 

Call^  for  the  appellee,  relied  on  the  points  stated  in  the 
petition  for  tht  supersedeas ;  observing  that  a  scire  facias 
must  pursue  the  judgment  in  omnibus^  and  that  the  least 
variance  is  fatal ;  the  reason  of  which  is,  that  the  actual 
judgment  is  always  liable  to  be  executed,  and,  if  it  be  not 
stricdy  pursued,  a  judgment  on  the  scire  facias  is  no  l>ar  to 
a  future  judgment  on  the  original. 

The  Sheriff's  return,  too,  of  "  not  found  ^^  on  the  scire 
Jaciasy  was  not  the  return  which  the  law  then  in  force  re* 
quired. 

It  is  now  too  late  to  affirm  the  first  judgment  of  the 
County  Court ;  for  that  was  reversed  by  the  District  Coiut ; 
snd  the  plaintiff,  not  appealing,  or  making  any  objection^ 
went  to  trial  again  in  the  County  Court* 

Wieihamj  contra*  The  original  judgment  of  the  County 
Court  was  right,  aud  ought  not  to  have  been  reversed  ;  and 
this  Court  must  look  into  the  whole  record,  and  give  judg- 
ment on  the  whole  case.  JCnox  v.  Garland{c)  shews  that  (0  ^  tidL 
the  plaintiff  could  not  have  appealed  from  the  judgment  of 
the  District  Ccmrt  reversing  that  judgment  of  the  Gounty 
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October,  Couit ;  since  the  cause  was  not  thereby  finally  disposed  of^ 
but  only  sent  back  for  another  trial.  In  each  of  the  cases 
of  Robinson  v.  Gains^(a)  and  Riggers  v.  Alder^on^(J})  there 
had  been  two  judgments  of  the  District  Court,  and  the  ap- 
fu)3Ca//,243.  P^al  was  taken  from  the  last  only  :  yet  this  Court  reversed 
Mw/fiJ  ^  them  both,  and  affirmed  the  original  judgment  of  the  Coun- 
ty Couct. 

A  number  of  captious  objections  have  been  taken  in  this 
case  :  but  they  are  all  unimportant  ;  for  the  case  of  Peter 
(0  1  nc9h.  V.  Cocke*s  Executor^{c)  proves  that  it  is  not  necessary  to 
state  all  the  circumstances  in  describing  a  document,  pro- 
vided every  thing  material  be  mentioned.  In  this  country 
the  costs  are  never  stated  in  the  body  of  a  judgment.  In 
England  the  practice  is  otherwise ;  the  taxing  costs  there 
being  under  the  inspection  of  the  Court ;  whereas  here  it 
is  the  mere  act  of  the  Clerk.  The  judgment  is  general 
for  the  costs  J  which  are  afterwards  calculated  by  the  Clerk. 
If,  then,  the  alternative  (15*.  or  150lbs.  tobacco)  was  not 
mentioned  ;  a  complete  bar  to  any  objection  on  that  ac- 
count is,  that  the  Court,  as  to  costs^  gave  no  judgment  but 
that  of  the  law. 

This  cause  was  tried  on  the  jJea  of  nul  tiel  record:  the 
Court  sat  to'  try  the  fact :  and  the  copy,  or  extract,  (under 
the  circumstances,)  was  the  best  evidence  the  nature  of  the 
case  would  admit  of.  Even  in  England^  such  a  memoran- 
dum as  this  would  be  sufficient ;  for  oyer  may  be  dispensed 
with  where  the  original  is  lost.  So,  a  patent  may  be  pre- 
sumed. 
(fl)nev.Co(Je,  ^  **6  ^ct  of  1792,{d)  which  limits  the  revival  of  judg- 
i  p^'iis'^  *  ments  to  ten  years  after  their  dates,  was  never  held  to 
operate  upon  judgments  rendered  prior  to  that  act. 

The  return  of  the  Sheriff  on  the  scire  facias  was  substan* 
tially  good  ;  and  that  is  sufficient ;  for  according  to  Rich. 
Prac.  C.B.  316.  430.  and  Dak.  Sheriffs  279.  the  law  re- 
quires no  precise  form  in  the  return  of  any  officer. 

The  want  of  a  replication  to  the  plea  of  7ion  detinet  was 
unimportant.  A  special  replication  was  not  necessary  ;  a 
^^imiliter'*^  being  sufficient :  and  it  has  often  been  held  in  thi» 
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Court  that  the  omission  of  a  ^^  sim liter''*  \s  aided  by  vcr-     October 

*ct.(i)  ^":^' 

Lvnns 

Saturday^  November  26.     The  Judges  pronounced  their      Gn  ropv. 
•pinions. 

Judge  Tucker.  The  appellant  upon  leave  granted  by 
the  County  Court  of  K.  W.  sued  out  a  scire  facias^  to  re- 
vive a  former  judgment,  directed  to  the  Sheriff  of  that 
County,  in  October^  1792  ;  to  which  there  was  the  return 
di  not  found  made  :  a  second  scire  facias  was  issued  and  re- 
turned in  like  manner  ;  and  judgment  was  thereupon  enter- 
ed at  the  rules  in  March^  1793.  And  that  juJ;.  ii.nt  be- 
came final  (not  being  set  aside,  or  pleaded  to)  at  the  suc- 
ceeding Court  in  May.  Upon  a  supersedeas  to  this  judg- 
ment, the  District  Court  of  fC*  and  ^.  reversed  the  same, 
and  remanded  the  cause  to  the  County  Court,  with  leave  to 
the  defendant  to  plead  thereto. 

I  said,  the  ground  upon  which  this  judgment  was  re- 
versed in  the  District  Court,  in  which  I  then  sat,  was, 
that,  by  the  4'8th  section  of  the  District  Court  Law,  which 
took  effect  January  1st,  1793,  it  is  directed  that  no  judg- 
ment shall  be  rendered  on  the  return  of  t>vo  nihils^  unless 
the  defendant  reside  in  the  District,  or  be  absent  from  the 
Commonwealth ;  which  regulation,  it  was  supposed,  ex- 
tended to  the  County  Courts,  under  the  general  provision 
in  the  Coimty  Court  Law,  that  their  proceedings,  where 
not  otherwise  directed,  shall  conform,  as  near  as  may  be, 
to  the  proceedings  and  practice  of  the  District  Courts. 
But,  I  have  since  discovered  a  similar  clause  in  the  County 
Court  Law,  sect.  30.(tz)  and,  by  the  last  section  of  that  {a)  Rev. 
act,  its  commencement  was  postponed  to  the  first  of  May^  ^^^^>  ^  ^°**  ^ 
1793.  The  office  judgment  was  entered  in  Marchy  and, 
there  being  no  motion  to  set  it  aside  at  the  next  term,  it 
was  final  thereafter. 

(I)  Sec  Jimcei^  v.  Tarple^,  1  Jfii^h,  363, 
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A  second  judgment  having  been  rendered  in  favour  of 
the  appellants,  and  that  judgment  also  reversed  by  the  Di%- 
trict  Court,  from  which  last  judgment  of  reversal,  there  is 
an  appeal  to  this  Court,  a  question  arises  whether  this 
Court  can  now  correct  the  first  judgment  of  the  District 
Court,  reversing  that  of  the  County  Court  upon  the  return 
of  two  nihihj  on  the  grounds  before  mentioned^  or  not. 
And  I  aip  of  opinion  that  we  may.  For,  although  where 
a  judgment  of  reversal  puts  an  end  to  the  question  of  right 
between  the  parties,  or  to  the  action,  such  judgment  (be- 
ing in  its  nature  final)  cannot  be  disturbed,  or  inquired  into 
in  a  collateral  way,  but  remans  in  full  force,  unless  re-« 
versed  in  this  Court,  upon  an  appeal,  writ  of  error,  or 
mpersedeas  ;  yet,  where  such  judgment  of  reversal  neither 
determines  the  right  in  question,  nor  the  action,  but 
merely  directs  a  new  trials  or  new  pleadings^  for  some  error 
or  omission  therein,  the  whole  of  the  proceedings  (until  a 
judgment  in  its  nature^na/)  are  so  far  in  iriEiii,  as  diat 
this  Court  may  take  notice  of  the  first  error,  wherever  it 
may  happen :  as  appears  fropn  the  cases  of  Robinson  v. 
Ggins^  3  Call^  243.  and  Biggers  v.  Alderscn^  1  Hen.  iff 
Munf.  54.  ;and  fisher'*s  Executors  v.  Duncam  and  Tumbull^ 
ibid.  574,  577. 


Judges  RoAV£  and  Flemu^g  were  of  the  ^ame  opi^r 
9Uon. 


Both  the  judgments  of  the  District  Court  and  the  latter 
judgnaent  of  the  County  Court,  were  unanimoualy  kea 
VERSEp,  and  the  first  judgment  of  the  County  Court  affirm% 
ed,  with  damages  according  to  law,  from  the  date  of  t^. 
inx  writ  of  superse(kai^ 
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Wingfield  against  Crenshaw.  iredmnday, 

THIS  was  ao  appeal  from  a  judgmcat  of  the   District  ^^  ^^f  u^t' 

Court  of  Richmond,  reversing  an  order  of  the  County  Court  "?«»**  <»*> 

\  ^  County  Comt 

of  Uantyoer.  by  which  leave  was  given  to  the  appellant  to  ?r»«t»nsl«a^ 

.,,  ^  **^  to  erect  a  mill, 

erect  a  water  gnst*niill.  win  not  Ue  ia 

Thomas  Crenshaw  presented  a  petition  to  the  District  penon,  wb« 
Court  of  Richmond^  stating  that  on  the  25th  of  Mca^^  1803^  I^hJ^  "^ 
WiUiam  Wingfield  made  application  to  the  Court  ot  Hano-  JiTnoTT^ 
ver  County  for  leave  to  erect  a  firist-mill,  on  the  south  P^»^»  .•■ ,  • 

•^  O^  »  party,  m  the 

branch  of  Pamunky  river,  which  after  the  usual  proceed-  record  of  the 
ings  was  granted,  accordingly,   at  the   August  sessioa  of 
the  said  Court,  in  1803  ;  Charks  Crenshaw^  whoowned  the  ion^ihoSw' 
acre  of  land  on  which  Wing f  eld  wished- to  abut  his  dam,  J^^|^{ 
personally    appearing  in    Court   and  consenting  thereto.  ^^^^^^^^^ 
That  the  petitipner  was*  materially   interested  in  prevent-  ciskm  in  the 

V.       A       x.  '  u  C  •      .        •  n   1  County  Court, 

log  such  order,  being  the  owner  ot  an  ancient  mill  lower  and  then  it  it 
dpwa  the  stream,  aiid  had,  long  before  the  said  Wingjield'^s  him^  oany 
application,  applied  to  the  Court  for  leave  to  raise  his  dam  ;  iJi^^^^^ 
which  motion  was  not  granted  ;  not  because  it  was  deemed  ^^°^' 
unreasonable,  but  because  the  Court  were  of  opinion,  that     A  tuperm* 
the  mill  having  been  erected  before  the  year  1748,  he  Qiight  proper  reme- 
raise  bia  dam  without  any  order  of  Court*     In  consequence  vhereth^eiw 
of  this  opinion,  the  petitioner  had  incurred  great  expense  in  J!^t*«n^' 
raising  the  works  of  his  mill,  and  was  about  to  complete  ^^^^^^ 
the  same  ;  but  being  advised  that  it  was  doubtful  whether  ^nd  vhere  ' 
he  ought  not  to  obtain  leave  of  the  Court  for  that  purpose,  seeking  to 
he  again  applied,  on  the  25th  of  ^lay^  1803,  being  the  same  judgment  u 
day  on  which  Wing  field  made  his  first  application,  but  pre-  c^urt  bdow.* 
vious  thereto.      That  the  Deputy-Sheriff  of  the   County,, 
executed  the  inquest  in  WingfiehTs  case  ;  but  could  not  be 
prevailed  on  to  do  it  in  the  case  of  the  petitioner,  who  was 
prepared  to  oppose  the  granting  of  leave  to  Wingfield  to 
build  bis  mill ;  but  Charles  Crenshaw^  the  person  summon* 
edto  contest  the  building  of  the  said  mill,  having  consented 
thereto,  leave  was  immediately  given  without  the  know- 
^ge  of  the  petitioner.     That  if  the  said  Wingfield^s  mill 
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should  be  built,  the  water  from  the  petitioner's  mill  will  flow- 
back  upon  it,  unless  his  dam  should  be  lowered  ;  that  the 
machinery  of  his  mill  must  be  rendered  useless  ;  or  that 
Wmgfeld  will  not  be  able  to  work  his  mill  to  advantage  ; 
and  that,  as  the  petitioner  conceives  himself  entided  to  a 
prior  and  preferable  right,  he  ought  not  to  be  compelled  to 
reduce  his  dam.  The  prayer  of  the  petition  was  for  a  6W- 
persedeas^  and  a  reversal  of  the  order  of  Hanover  County 
Court, 

The  affidavits  of  Thomas  Crensliaiv  and  yoel  CrensJiauJ 
were  annexed  to  the  petition,  verifying,  more  in  detail,  the 
facts  therein  stated. 

A  supersedeas  and  certiorari  were  awarded  by  the  Dis- 
trict Court,  on  the  3d  of  May^  1806  ;  and  on  the  return 
of  the  latter,  the  proceedings  of  the  County  Court  were 
brought  up,  shewing  die  application  of  Wingfield^  to  erect 
his  mill,  and  the  consent  of  Charles  Crenshaw  to  the  order 
tnade  in  relation  thereto.  But  in  the  proceedings  for 
the  erection  of  this  mill^  the  name  of  Thomas  Crenshaw 
no  where  appears.  There  were,  however,  filed  in  the 
cause,  sundry  papers  which  proved  the  application  of  ThO' 
was  Crenshawy  on  the  25th  of  May^  1 803,  for  leave  to  raise 
his  datn,  and  the  proceedings  thereon  ;  but  neither  the  writ 
of  ad  quod  damnum  awarded  at  his  instance,  nor  any  inquest, 
was  returned  by  the  Sheriff;  also  copies  of  the  proceedings 
in  a  suit,  then  depending  in  the  County  Court  of  Hanover y 
brought  by  William  Wingfeldy  against  Thomoi.  CrenshaWy 
for  having  raised  his  dam  so  as  to  overflow  the  mill-seat  of 
the  plaintiff. 

The  District  Court  reversed  the  order  of  the  County 
Court,  granting  leave  to  Wing f  eld  to  erect  his  mill ;  from 
which  judgment  an  appeal  was  taken  to  this  Court* 


(fl)  Rev. 
Cade^  I  vol. 
p.  92. 


Hayy  for  the  appellant,  contended  that  the  .supersedeas 
had  been  improperly  awarded  by  the  District  Court,  in  thi& 
case,  being  to  a  person  who  was  not  a  party  or  privy  to  the 
controversy.  The  act  of  Asscmblj  (a)  clearly  shews  that 
the  Legislature  never  contemplated  the  granung  of  a  su^ 
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persedcas  to  any  person  but  the  party  aggrieved  by  the  judg-    October, 
ment  of  the  Court  below.  ^^^' 

In  Englajtd^  the  usual  way  of  correcting  the  errors  of  in-     wiugficid 
ferior  Courts,  is  by  xvrit  of  'error :  appeals  and  writs  of  w-     Crcnshav. 

perstdeas  are  unknown  there   as  practised  under  our  laws :    "^""^ 

and  in  2  Bac.  Abr.  Gwii.  edit*  456.  it  is  held  that  none  but 
parties  or  privies  can  bring  a  writ  of  error.  But  if  appeal^ 
-writ  of  error  J  and  supersedeas^  be  all  the  same  thing,  under 
our  laws,  then  Thomas  Crenshaw  might  have  taken  an  ap- 
peal from  the  judgment  of  the  County  Court,  if  he  had 
made  himself  a  party ;  and  not  having  done  so,  he  has  no 
other  remedy  than  that  pointed  out  by  the  7th  section  of  the 
inill-law,(a)  by  which  a  person   injured  may  recover  da-        (a)  Bev 

P  ...  r  II       Code,  1  vol. 

mages,  tottes  quottes^  tor  any  injuries  not  foreseen  by  the  p.  198. 
Jury- 
In  this  case,  Charles  Crensliaxv^  the  party  to  the  record^ 
consented  to  the  erection  of  the  mill.  It  would  be  attended 
with  serious  inconveniences,  if  any  other  person  not  a  par- 
ty should  be  permitted  to  interpose.  Thus  a  person  might 
be  put  to  the  expense  of  erecting  a  mill ;  and  even  against 
the  consent  of  the  only  interested  person,  it  might  be  ren- 
dered nugatory.  If  Thomas  Crenshaw  had  a  right  to  ob- 
tain a  supersedeas^  any  other  citizen  might  do  it,  within  the 
limitation  alloVred  by  law. 

A  case  may  be  supposed  by  the  counsel  on  the  other  side, 
where  the  Jury  might  find  that  the  water  would  overflow 
the  mansion-house,  garden,  &c.  of  another,  (which  is  not 
authorised  by  law,)  and  still  the  Court  might  give  leave  to 
build  the  mill.  In  such  a  case,  it  may  be  asked,  what  can 
be  done  ?  The  answer  is  ;  the  party  injured  should  apply 
to  the  Court,  and  move  to  rescind  the  order,  on  the  ground 
of  a  violation  of  the  law ;  and  if  the  Court  refused  to  do 
it,  an  appeal  might  be  taken.  Or,  he  might  apply  to  the 
Court  of  Chancery,  as  was  done  in  the  late  case  of  Shepherd 
V.  Austin:  and  the  Chancellor  would  appoint  corami*- 
stpners  to  pull  the  dam  down. 
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October         None  of  the  cases  heretofore  decided  on  the  subject  at 
1806.        mills,   have   any  application  to  the  case  now  before  the 
Wineftdd     ^^^^t.     The  case  of  Lee  v.  Turbervilky{a)  affords   no  ar-  - 
^    ^-  gument  to  either  party.     The  same  objection  was  made  in 

—    that  case  as  in  this  ;  but  the  Court  suspended  their  opinion 

168.  ^  on  die  point  of  law,  till  the  evidence  was  gone  through, 
and  then  decided,  en  the  evidence^  without  entering  into  an 
inquiry  as  to  the  question  of  law.  The  next  case,  that  of 
{b)  s  CaU,  Mayo  v«  Clarke^(J))  is  still  less  entided  to  consideration ;  it 
decides  nothing.  In  the  case  originally  depending  in  the 
County  Court  they  were  hoxh  parties* 
h)  1  Hen,  ^  But  the  case  of  Sayre  v.  Grymes^c)  is  a  leading  case, 
and  decisive  of  the  present  ouestioa.  The  Court  there  de- 
cided that  Grymrs  should  not  have  a  supersedeas^  because 
he  was  not  a  parQr  to  the  order  which  he  sought  to  re-' 
verse. 

Wiciham,  for  the  appellee.     There  are  two  classes  of 
cases  which  may  be  brought  to  this  Court,  by  appeal^  writ  • 
of  error^   and  supersedeas*     First.  Actions    at  common 
law  ;  in  all  which  there  are  parties  plaintiffs  and  defend-* 
ants  f  and  in  which  it  is  admiued,  that  an  appeal^  writ  of 
error^  or  supersedeas^  can  only  lie  for  a  person  who  is  a 
party.     Another  class  depends  on  the  extraordinary  juris- 
diction of  the  Courts  of  Common  Law,  given  by  our  own  , 
statutes,  and  of  which  the  decisions  in  England  furnish  a 
prototype.     These  relate  to  mills,  wiUs,  roads  and  letters  of 
administration.     In  all  those  cases  any  person,  concerned  ia 
interesty  though  not  a  party  to  the  first  proceedings,  may 
obtain  an  appeal,  writ  of  error,  or  supersedeas.     This  is  the 
general  position  laid  down  by  the  act  of  Assembly.     In  all 
such  cases,  too^no  parties  are  named  in  the  commencement 
of  the  proceedings :  it  is  sufficient  to  make  a  party ^  for  a 
person  to  come  in  at  any  time  and  shew  his  interest.     Can 
there  be  any  doubt,  but  diat  in  England  a  person  concern* 
ed  in  interest  may  appeal  from  a  decision  of  the  Ecclesias- 
tical Court,  though  not  a, party  in  the  first  instance  ?     So 
with  respect  to  mills,  roads,  &c.  there  is  no  other  criterion 
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than  interest.     Oa  that  point  alone  the  decision  of  Sayrc  v.    dcTOBg*^ 
Grtjmes  turned.  *^- 

Again,  a  man  may  erect  a  mill  on  his  own  land,  and     wmgfieui . 
may  not  want  an  acre  the  property  of  another,  condemned ;     Crenlhaw. 
still  he  must  have  an  inquest,  and  no  part  if  would  appear  in  -^ — -— ^ 
opposition.     The  uniform  practice  of  this  country  has  been 
to  consider  every  person  as  entitled  to  appeal,  or  to  obtain  a 
writ  of  error,  or  atipersedcas^  who  had  an  interest  in  qub» 
tion  concerning  mills,  wills^  &c. 

It  may  be  said,  that  a  supersedeas  will  only  lie  where 
tfiere  is  error  apparent  on  the  face  of  the  record  ;  and  some 
plausibility  is  given  to  the  argument  by  the  consideration 
that  an  attorney  must  subscribe  a  petition,  stating  the  error 
in  the  proceedings,  and  that  the  supersedeas  may  be  grant- 
ed or  not,  at  the  discretion  of  the  Court  or  Judge.  This 
jliiode  of  removing  a  cause  by  a  substantive  writ  of  super- 
sedeaSj  is  peculiar  to  the  laws  of  our  own  country  ;(a)  but  («)  ^<*' 
k  surely  will  not  be  said  that  it  excludes  other  writs  of  er-  p.  S2.*9. 54. 
ror,  authorised  by  common  law*  Suppose  the  plaintiff 
be  dead  before  judgment ;  or  any  other  error  in  fact  shall 
have  occurred ;  will  it  be  said  that  a  writ  of  error  coram  no*' 
iw,  will  not  lie  ?  The  Court,  or  Judge  may  doubt  the  fact^ 
but  is  there  any  thing  more  easy  than  to  establish  it,  in  tht 
Srst  instance,  by  affidavit  i 

In  looking  into  the  authorities,  we  find  that  there  ar6 
writs  of  error  in/act^  as  well  as  larv,(b)  All  the  books  lay  it     (6)  2  jtu^, 
down  that,  in  England^  a  writ  of  error  is  granted  of  course*  e(iit.473^Hir 
A  scire  facias  ad  audiendum  errores  is  awarded,  and  the  par*  f^\'*  ^"^^^ 
ties  plead*     This  is  intended  not  only  to  satisfy  the  Judge 
but  the  party*     There  is  nothing  in  our  law  which  binds 
the  party  down  to  errors  in  law*     The  first  law  of  Virginia 
on  this  subject  is  to  be  found  in  Purvises  'Collection^  page 
32*  where  nothing  more  was  necessary  than  for  the   party 
to  make  it  probably  appear  that  there  was  4Tor ;  and  on 
giving  security  he  was  entitled  to  the  writ. 

In  such  cases  as  this,  it  is  not  necessary  to   spread  the 
{sets  upon  the  record,  because  they  are  examinable  \n  th^ 
YoL.  m.  ti 
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October,    appellate  Court.     On  the  same  principle,  a  bill  of  excep- 
s^'^i^-,^^     tions  will  not  lie  ;  because  the  Judge  is  to  decide  upon  the 
\\  iugfieui     fact  as  well  as  the  law. 

Creiwhaw.  If  the  doctrinc  contended  for  on  the  other  side  be  correct, 
how  easy  would  it  be  for  persons  to  combine,  and  erect  a 
mill,  to  the  injury  of  another  person  interested^  but  not  a 
party  before  the  Court,  and  who  would  be  barred  of  all  re- 
dress. 

But,  it  is  said,  a  party  interested  may  have  an  action  for 
damages.  Cases  may  occur,  in  which  no  action  would  lie. 
Suppose  two  persons  contending  for  a  mill-seat,^  and  one 
should  slip  into  Court,  and  get  permission  from  a  third  per- 
son to  build.  For  what  would  an  action  lie  ?  Would  the 
person  thus  taken  by  surprise  be  entitled  to  an  action,  be- 
cause the  other  was  preferred  by  the  Court  ?  Even  in  cases 
where  an  aaion  might  be  sustained,  as  for  erecting  a  mill 
to  the  annoyance  of  the  neighbourhood,  a  man  may  have 
his  garden  overflowed,  the  air  poisoned,  &c.  and  he  is  to 
wait  the  slow  process  of  the  Court  for  damages ;  when,  per- 
haps,  after  a  recovery,  the  defendant  may  not  be  able  to 
pay  a  cent ! 

The  cases  of  Lee  v.  TurberviUe^  31ayo  v.  Clarke^  and 
Sayre  v.  Grymes^  are  relied  upon  as  direct  authorities  in 
our  favour.  In  Lee  v.  Tiirbervilk^  it  appears  frtnn  the  re* 
cord  that  the  name  of  one  of  the  parties  is  not  mentioned 
till  after  a  judgment.  Turbervilk  never  came  into  Court, 
till  leave  had  been  given  to  Bushrod  to  build  his  milL  An 
appeal  was  denied  to  Turbervilk  on  the  ground  of  his  being 
no  party ;  but  he  obtained  a  supersedeas^  and  the  first  ap- 
pearance of  his  interest  was  in  the  petition.  The  case  of 
Mayo  v.  Clarke^  was  a  supersedeas  to  an  order  of  the  Coun- 
ty Court  appointing  a  surveyor  of  a  road  as  an  existing  one. 
The  parties  had  been  in  controversy,  whether  a  road  should 
be  stopped  o^||^t ;  the  Court,  without  making  any  decision 
on  that  question,  appointed  a  surveyor.  Mayo^  not  being 
able  to  find  any  order  of  Court  establishing  the  road, 
changed  his  battery  and  applied  to  th'is  Court  for  a 
supersedeas  to  an  order  of  the  County  Court  s^point- 
ing  a  surveyor  to  a  road  which  never  did  exist.      The 
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matter  of  error,  in  this  case,  must  have  arisen  from  the  facts    October, 


stated  m  the  petition  ;  for  the  record  is  silent  as  to  the  ^^1^1^^ 
facts.  The  case  of  Sayre  v.  Gnjmcs  was  decided,  not  Winj^ivW 
on  the  'ground  that  Grymes  was  no  party  but  that  he  had  Crmshau. 
no  interest.  ■~" 

The  interest  of  the  appellee,  in  this  case,  as  stated  in  the 
petition  and  supported  by  affidavitsj  is  apparent*  1.  The 
dam  of  IVingJield  will  overflow  the  road  leading  to  CreTz- 
shaw's  mill.  5.  Both  the  mills  cannot  exist  ;  and  the 
question  is,  who  shall  have  the  preference.  This  is  to  be 
decided  upon  a  great  variety  of  circumstances.  Our  order 
for  an  inquest  was  first  in  point  of  time,  and  the  Court 
ought  to  have  made  no  decision  till  both  inquests  were  re- 
turned* According  to  principle  and  practice  both,  we  have 
a  right  to  be  heard. 

Tuesday^  November  22.  The  Judges  delivered  their 
opinions. 

Judge  Tucker.  Wing  field  had  obtained  an  order  for 
erecting  a  mill  ;  to  which  Crenshaw^  upon  a  petition  pre- 
ferred to  the  Richmond  District  Court,  obtained  a  writ  of 
SUPERSEDEAS  ;  and  the  same  was  reversed  by  the  District 
Court.  Crenshow^s  name  does  not  appear  in  any  part  of 
the  record  of  the  proceedings  of  the  County  Court :  and 
the  sole  question  now  before  this  Court  is,  whether  the  writ 
of  SUPERSEDEAS,  was  rightly  awarded  by  the  District'Court* 

The  District  Court  law(a)  expressly  allows  an  appeal  (a)  i?<n;, 
hojxi  nie  judgment  or  sentence  of  a  County  Court,  m  all  66.  s.  53.^ 
contests  concerning  mills : — the  55th  seaion  of  the  act  also 
allows  a  writ  of  error  or  supersedeas^  to  a  judgment  of  the 
County  Court,  where  the  same  is  of  the  valui  of  ten  pounds, 
or  one  thousand  pounds  of  tobacco ;  the  party  praying  and 
obtaining  the  same,  entering  into  bond  with  security,  as 
the  law  directs. 

By  the  common  law  a  writ  of  error  is  grantable  in  all 
cas^s,  ex  debito  justitice^  except  in  treason  and  felony  j 
ao  resolved  by  ten  Judges  in  Paty^s  case.(^)     Our  law  li-  ^^^  g  ^j^ 
mits  the  writ  to  such  personal  actions,  as  are  of  the  value  ^^ 
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of  ten  pounds,  leaving  the  right  as  at  common  law,  in  real 
and  mixed  actions,  A  supersedeas  in  England  is  more  by 
an  auxiliary  process,  and  so  it  is  in  some  instances  in  this 
country,  as  was  said  by  the  late  President  of  this  Court  in 
the  case  of  White  v.  Jones.{a)  But,  in  practice  it  seems  to 
be  a  substitute  for  the  writ  of  error  of  which  there  are  few 
or  no  instances  in  Virginia.(b)  None  but  parties  or  privies  to 
the  record  can  maintain  a  writ  of  error,  in  generals  though 
a  reversioner,  or  remainderman  may  in  some  case8.(c)  The 
same  rule  seemsi  applicable  to  the  writ  of  supersedeas  from 
the  general  analogy  between  them* 

Appeals  in  civil  cases  are  s4togedier  unknown  at  com- 
mon  law.  There  is  therefore  not  the  3ame  analogy  be- 
tween an  appeal  and  a  supersedeas^  that  there  is  between  a 
writ  of  error  and  a  supersedeas.  The  object  of  the  iappeal 
is  indeed  the  correction  of  error^  as  well  as  it  is  the  object 
of  the  writ  of  erroi* ;  but  the  one  being  a  mode  of  proceed- 
ing at  common  law,  and  the  other  by  the  civil  law,  or  by 
statute^  there  exists  not  such  a  relation  between  them,  as 
that  the  one  may  be  regulated  according  to  the  mode  to 
be  observed  in  prosecuting  the  other.  One  of  the  most 
prominent  differences  between  an  appeal  and  a  writ  of  error 
is,  that  the  former  must  be  prayed  and  allowed  in  the  court, 
whose  sentence  or  decree  is  sought  to  be  corrected  ;  unless 
where  by  some  special  provision  in  a  statutic,  further  time  is 
allowed  the  party.  The  latter  being  a  writ  of  right,  and 
grantable  ex  debito  justitias^  may  by  the  common  law,  be 
sued  out  without  leave  of  the  Court,  unless  barred  by  the 
statute  of  limitation.  This  distinction  will  be  found  to  run 
through  the  cases  which  arise  under  our  statutes  aHowing 
an  appeal  or  writ  of  error«  If  in  a  cctmmon  law  case,  the 
party  prays  aif  appeal  in  Court,  but  not  being  able  to  give 
security  within  the  time  required  by  law,  he  lo^es  the  bene^ 
£t  of  his  appeal  |  still  he  may Jbave  recourse  to  fab  writ  of 
error  or  supersedeas  :  because  the  former  is  the  common 
law  remedy  in  all  cases  where  it  is  not  expressly  taken 
'  away  by  statute  ;  and  jhe  latter  is  in  ordinary  cases  a  sub^ 
^titutc  for  it  iq  this  counirj^,  under  the  laws  of  the  Coveii 
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ttonwealtfa.  and  the  practice  of  Courts.     But  if,  in  a  case    October, 

'^  1808. 

not  at  common  krw^  an  appeal  be  allowed  by  the  terms  of  a 
stature,  and  the  appeal  be  prayed  and  refused,  it  would  seem 
to  me  that  the  proper  course  would  be  to  apply  for  a  man» 
damus  to  the  Court  to  allow  the  appeal ;  because,  in  such  a    """^ 
case,  no  writ  of  error  lies ;  or,  if  the  appeal  be  not  prayed 
at  the  time,  that  the  part}'  grieved  may,  upon  application  to 
a  Si^perior  Court  of  general  jurisdiction  at  common  law, 
(or  to  the  Court  of  Chancery,)  according  to  the  nature  of 
the  case,  obtain  a  writ  of  certiorari,  according  to  the  dis- 
tinction taken  by  Lord  Ch.  J.  HoU^  in  1  Salk.  144.  and 
263.(aJ  that  wherever  a  new  jurisdiction  is  created  by  act  {a)  Green. 
of  Parliament,  and  the  Court  or  Judge  that  exercises  this  ^///'    ^' 
jurisdiction,  acts  as  a  Court  of  Record,  according  to  the 
course  of  the  common  law,  a  writ  of  £RROr  lies  on  their 
judgments :  but  where  they  act  in  a  summary  method^  or  in 
a  new  course  different  from  the  common  law,  a  writ  of 
error  does  not  lie,  but  a  certiorari, {K)  In  addition  to  this  au-  a)  Comyna 
thority,  which  appears  to  me  to  be  expressly  m  point,  I  shall  ^^'  ^'  ^'  *** 
beg  leave  to  refer  to  1  'LovARaym.  580.  1  Burr.  377.  2Burr. 
1040.  3  Burr.  1458.  4^  Burr.  2244.  1  Black.  Rep.  231.  Cow^ 
pcTy  458.    7  Term  Rep.  373.  and  2  Saund.  101.  a.  as  also, 
to  what  I  have  had  occasion  to  say  in  this  Court  on  a  for- 
mer oc^ision,  in  the  case  of  Coopers  v.  Saunders^  1  Hen.  6? 
JMunf.  420.  Long's  case,(c)  cited  by  Lord  Ch.  J.  Holt^  12  W  3  Cro.  or 
Mod.  3i90.{d)  deserves  notice.     He  was  found  guilty  of  fe-  ut      *'' 
lony,  in  the  Court  of  the  City  of  Norwich^  and  burnt  in  the  oteVD^Ij! 
hand ;  and  held  a  writ  of  error  would  not  lie,  because  no  J.^'^t^Tc^ 
judement  of  attainder,  but  that  it  miffht  be  removed  by  ^^<?  ^  Pi»y- 
certiorari ;  and  so  it  was  :  and,  for  faults  in  the  conviction, 
quashed,  and  the  party  restored  to  his  goods  and  chattels. 
In  the  present  case  I  do  not  mean  to  give  dny  opinion  whe* 
dier  the  party  obtaining  the  writ  of  supersedeas^  would  have 
obtained  a  certiorari^  inasmuch  as  his  name  is  720^  in  the 
record ;  nor  do  I   mean  to  point  out  any  other  remedy 
(though  I  think  he. certainly  was  not  without  a  proper  one) 
adapted  to  the  nature  of  his  case. 
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^T«o8*^'*'        But  it  is  proper  to  consider  this  subject  in  relation  to  se* 
\^^>r>^     veral  cases  which  have  occurred  in  this  Court. 
Wingfiehi         In  the  case  of  Lee  v.   TurberviUe^(a)  an  appeal  from  the 
Crenshaw,     sentence  of  the  County  Court  was  prayed  but  refused.  The 
(a)  2  if'ash.  District  Court  granted  a  supersedeas^  and  the  objection  to 
^*^  that  mode  of  removing  the  cause  was  taken  in  this  Court : 

it  does  not  appear  that  any  opinion  was  given  by  the  Court 
upon  that  point ;  they  reversed  the  judgment  of  the  Dis* 
trict  Court,  which  they  ought  to  have  done,  if  the  superset 
deas  was  not  properly  awarded,  according  to  the  decision  of 
this  Court  in  Coopers  v.  Saunders  ;  but,  instead  of  dismiss* 
ing  the  writ  of  supersedeas^  as  was  done  in  the  last  mention- 
ed case,  as  to  the  appeal,  they  afErmed  the  judgment  of  the 
County  Court  upon  the  evidence.     This  certainly  appears 
very  like  an   approbation  of  the  conduct  of  the   District 
Court  in  aiwirding  the  writ  of  supersedeas  ;  though  it  erred 
upon  the  merits, 
f*)  2  CaU^      In  the  case  of  3fayo  v.  Clarke,{l})  Mayo  had  petitioned 
'  the  District  Court  of  Richmond^  for  a  writ  of  supersedeas 
to  an  order  of  Powhatan  County  Court  for  altering  a  road, 
which  the  District  Coint  refused.  Mr.  Randolph  moved  for 
a  mandamus  to  the  District  Court  to  compel  them  to  grant 
the  supersedeas.    The  Court  informed  him  that  a  manda" 
vxm  was  not  a  proper  remedy.     I  think  it  might  have  been 
added  that  this  Court  has  no  power  to  grant  a  writ  of  man-- 
damus^  that  power  being  expressly  reserved  to  the  CJenerai 
Court.     Rro.  Code^  1  voL  c.  65.  s.  4.      Mr.  Randolph  then 
moved  for  a  supersedeas^  which  was  granted,  and  the  judgw 
ment  of  the  District  Court  reversed,  November  18, 1803« 
{c)  I  Call,      Another  case,  Noel  v.    Sale^(c)  was  where  an  appeal 
had  been  prayed  and  allowed  from  the  sentence  of  the  Coun« 
ty  Court  of  Essexy  to  the  District  Court,  where  the  same 
was  affirmed.    To  that  judgment  Noel  obtained  a  writ  of 
supersedeas  from  this  Court,  and  the  judgment  was  affirm* 
ed  here.     All  these  cases  are  in  principle  expressly  contra* 
ry  to  the  conclusions  which  would  seem  inevitably  to  follow, 
from  the  distinction  taken  by  Lord  Ch.  J.  Hok^  in  the  cases 
before  cited,  and  uniforml}'  acted  upon  in  England^  from 


495. 
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whence  our  /ules  of  jurisprudence  in  cases  not  provided  Oci  obcr, 
for  by  statute  are  uniformly  supposed  to  be  borrowed.  For  s^^^r^^^ 
in  the  first  case,  the  writ  of  siipersedeas  was  granted  to  the  Wingfieid 
judgment  of  a  tuw  Court  not  proceeding  in  that  instance,     Crendiftw. 

according  to  the  rules  of  the  common  law  5  and  in  the  two    "^ 

last  the  same  writs  were  awarded  froni  this  Court  to  the 
District  Court.  But  this  Court  can  only  grant  writs  of 
error  and  supersedeas  upon  the  same  principks  as  the  Dis* 
trict  Courts  can  grant  them  to  the  County  Courts.  Conse- 
quently, if  the  District  Court  could  not  award  a  supersedeas 
in  a  mill-case  to  the  County  Courts,  neither  could  this  Court 
to  the  District  Court.  After  the  case  of  Lee  v.  Turbervilk 
had  been  solemnly  argued  upon  that  very  point,  it  seems 
difficult  to  suppose  the  Court  did  not  recollect  it,  wh6n  the 
case  of  Noel  v.  Sale  occurred,  not  four  years  after,  and  with- 
out any  diange  of  the  Judges. 

But  a  more  apposite  case  to  the  present,  may,  I  think,  be 
found  in  1  Hen.  &?  Mimf.  Rep.  404.(a)  In  that  case  Mr.  (a)  Sa^x. 
Grymes  had  obtained  a  writ  of  supersedeas  from  the  District 
Court  of  K*  and  ^  to  an  order  of  Middlesex  Court,  grant- 
.  ing  administration  of  the  estate  of  P.  Z.  Grymes^  Esq.  with 
the  will  annexed,  to  Mr.  Sayre*  Mr.  Grymes^s  name  did 
not  appear,  in  any  part  of  the  record.  So  that  it  did  not 
appear  to  this  Court,  that  he  was  either  a  party,  privy,  or 
in  any  wise  interested  in  the  grant  of  administration  :  and 
for  that  reason,  this  Court  was  of  opinion  that  the  writ  of 
supersedeas  should  be  quashed  as  improvidently  granted. 
The  two  cases  are  perfectly  alike  upon  this  point.  And 
therefore,  without  giving  any  opinion  upon  the  general  ques- 
tion, I  am  of  opinion  that  the  writ  of  supersedeas  ought  to 
be  quashed  as  improvidently  granted. 

Judge  Roane.  Two  questions  occur  in  the  case  before  us : 
Ist.  Whether  the  appellee  is  a  party  competent  to  obtain  a 
supersedeas  in  this  case ;  and  2dly.  Whether  a  supersedeas 
is  a  proper  remedy,  there  being  no  error  apparent  on  the  re- 
cord ;  whatever  error  may  exist  being  dehors  thereto,  and 
arising  out.  of  the  testimony  upon  which  the  judgment  was 
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UcTOBBR,    fi>unded.     As  to  the  first  question,  it  is  provided  that  the! 
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^^^^y,,^    ^*' party^^  pmying  2i  supersedeasy  shall  petition  the  District 
Wingfieid     CouTt,  &c«(a)     This  term  party  is  far  more  specific  than 
Crensixaw.     the  word  pcrsoTi  used  in  the  preceding^  section.    The  worda 
(u)  jRev  ^^  ^*  section  are,  "  where  any  person  or  persons,  &c* 
Code,  1  vol.  u  shall  think  themselves  aggrieved,  &c.  or  where  the  con- 
**  TEST  shall  be  concerning  mills,  roads,  &c.  such  person 
*'*'  may  enter  an  appeal  from  the  judgment  or  sentence,"  &c. 
Now  this  viord  person  has  been  always  construed  to  mean  a 
person  jxjtrty  to  the  contest  or  thejitdg-ment;  and  that  con- 
struction is  rendered  more  proper  as  to  the  case  in  question 
•     by  the  use  of  the  word  party  :  but  the  word  *'  contest*^ 
puts  it  beyond  controversy,  that  there  can  only  be  an  appeal 
in  the  case  of  mills,  &c«  where  there  has  been  a  contest ; 
and  that  in  favour  of  one  of  the  parties  to  the  controversy. 
On  this  ground  the  opinion  of  this  Court  went,  in  the  case 
of  Sayre  v.  Grymes^  and  in  several  other  cases.    In  the 
case  before  us  it  was  competent  to  any  person  interested  in 
defeating  the  application  for  the  mill,  (and  not  those  only 
who  are  returned  by  the  inquisition  as  interested,)  to  con« 
test  the  motion  in  tlie  Court  below;  which  havbg  done, 
he  was  thereby  made  competent  to  carry  the  case  to  a  8U« 
perior  tribunal.       I    infer    this    because  it    is  provided 
that  if  it  appears  by  the  inquest,  or  other  evidence^  that  the. 
mansion-house,  &c.  of  any  person  will  be  taken  from  him, 
leave  shall  not  be  given  ;  or  if,  all  circuinstances  weighedy  it 
be  not  deemed  reasonable  to  give  the  leave,  such  leave  shall 
be  withheld  ;  but  this  provision  would  be  a  dead  letter,  if 
those  whose  interests  and  situation  enable  them  to  know 
and  exhiUt  the  facts  were  not  permitted  to  come  forward 
and  establish  them. 

The  case  before  us  (as  made  by  the  affidaioits')  exhibits 
a  strong  ground  of  objection  to  the  mill  in  controvipy  ; 
but,  on  this  point,  this  case  must  stand  or  fall  by  the  ge- 
neral principle ;  and,  howeyer  competent  it  may  be  for  a 
party  obt^ning  leave  to  build  a  mill,  to  hold  himself  in 
readiness  to  defend  his  judgment  against  the  attacks  of 
those  who  are  parties  to  the  proceeding,  it  would  be  pro- 
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ductiTe  of  v«st  injury  and  inconvenience  to  hold  hint  to    Qctobkk, 
fiftble  in  relation  to,  perhaps,  hundreds  of  citizens,  who    s,^^^^ 
BMiy  think  themselves  even  slightly  or  collaterally  interest-      Wingaekl 
e<L     Such  a  construction  would   place  the  applicants  for     Crensiuiw. 
miBs  on  a  very  uncertab  footing ;  whereas  acontrary  con-     " 
struction  would   generally  be  producuve  of  no    inconve- 
nience, as  the  proceedings  in  the  case  of  mills  are  of  public 
notoriety,  and  all  persons  interested  have  consequendy  an 
early  opportunity  to  come  forward  and  make  known  their 
objections ;  or,  if  this  be  not  done,  their  action  for  da- 
mages for  injuries  is  expressly  reserved  to  them. 

As  to  the  2d  question,  if  the  foregoing  idea  be  correct, 
there  is  no  absolute  necessity  for  deciding  it:  but,  as  this 
subject  has  several  times  presented  itself  to  the  Court,  it 
tnay  be  useful  now  to  say  something  concerning  it«  I  can- 
not find  diat  this  question  has  ever  been  decided  by  this 
Court*  In  the  case  of  Lee  v.  Turherville  the  point  was 
(expresdy)  kft  undecided :  and  in  Mayo  v.  Clarkej{a)  the  (a)  3Cfli/,3S9. 
Court  said  there  were  sufficient  grounds,  upon  the  re- 
cord, for  the  Dbtrict  Court  to  award  the  writ  of  super* 
9edeas.  The  case  of  Noelv.  Sak(J>)  exhibits  no  decision  (b)\CaU,\^5. 
upon  the  subject,  as  that  case  was  carried  to  the  District 
Court  by  way  of  appealy  (and  not  supersedeas^  and  this 
Court,  on  a  super sedeas^  affirmed  the  judgment  of  the 
District  Court  affirming  that  of  the  County  Court,  because 
non  constat  but  that  it  appeared  to  the  Dbtrict  Court,  by 
the  evidence  properly  introduced  on  the  appeal^  that  there 
was  irregularity  or  misconduct  sufficient  to  warrant  the 
judgment  quashing  the  inquisition. 

Taking  up  this,  then,  as  an  undecided  question,  the 
construction  of  the  act  in  respect  to  writs  of  supersedeas^  | 
seems  to  be  properly  restricted  by  the  requisition  contained 
in  it  relative  to  the  certificates  of  counsel ;  i*  e.  to  errors 
apparent  **  in  the  proceedings!''  With  respect  to  these^  the 
counsel  lewned  in  the  law  are  competent  to  pass  their  judg* 
ment :  but  the  act  could  never  have  meant  to  assign  to 
them  the  function  of  weighing  testimony,  and  estimating 
Vox.,m.  K>t 
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credibility.  This  construction  is  dso  wttj  reasoMUe* 
Where  an  appeal  is  taken,  in  such  cases,  and  tried  tm« 
mediately  J  (as  is  the  practice  in  the  appellaie  Courts,)  qo 
injury  can  accrue  to  parties  from  the  deatii  or  veasovid  of 
witnesses  :  but,  as  a  supersedeas  may  be  had  at  4my  time 
within  Jive  years^  it  is  evident  that,  if  this  remedy  be  coa-^ 
strued  to  extend  to  cases  involving  testimony^  the  lapse  of 
several  years  since  die  rendition  of  the  judgment  would 
produce  great  injuries  arising  from  the  causes  aforesaid* 
I  say  nothing  on  the  point  whether  a  writ  of  error  would 
lie  in  such  case  :  while,  on  one  hand,  it  would  be  equally 
liable  to  this  last  objection  ;  on  the  other,  there  is  no  ex* 
pression  in  any  statute. restricting  it  to  errors  apparent  in 
the  proceedings  only. 

According  to  this  construction,  the  parties  have  at  least 
OKE  mod^  by  which  the  whok  testimony  may  be  re^examin* 
ed  by  the  Superior  Court  s  but,  in  such  case,  the  appeal 
must  be  taken  at  once^  and  speedily  decided  ;  thereby  steer- 
ing clear  of  injuries  arising  from  die  loss  of  evidence :  and, 
on  the  other  hand,  when  a  mode  of  appealing  is  to  be  re- 
sorted  to,  after  the  lapse  of  several  years,  and,  perhaps, 
after  deaths  of  the  adverse  witnesses,  it  is  just  diat  die  only 
permissible  ground  of  exception  should  permanentiy  appear 
in  the  record. 

•  On  this-  ground,  therefore,  (without  giving  any  opinion 
as  to  the  competency  of  a  writ  op  error  in  point  of  fact 
in  the  present  case,)  I  conclude  that  a  supersedeas  is  a 
proper  mode  of  appealing  in  cases  only  where,  on  the  face 
of  the  record,,  it  appeals  that  the  proceedmgs  are  erroneom^ 


Judge  Fleming.  It  appearing  that  the  appellant,  William 
Wingfeld^  and  Charles  Crenshaw  were  die  only  parties  be- 
fore the  County  Court  of  Hanover^  in  the  proceedings  stated 
in  the  record,  brought  up  by  virtue  of  a  certiorari  issued 
from  the  Clerk's  office  of  the  District  Court  of  Richmond, 
by  order  of  the  said  Court,  in  which  the  name  of  Thomas 
Crenshaw  is  not  mentioned ;  it  appears  to  me  that  a  stiper^ 
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!  Goold  act  lie  in  his  name,  to  the  order  of  Manover  October^ 

1808. 

Coiut,  giviog  Winfffiekt  kare  to  build  a  mill  according  to  s^-v^%i/ 

the  prayer  of  his  pemioo*     If  the  appellee  is  aggrieved  by  Wingfieid 

the  order  he  nuqr  seek  r^dreaa  by  another  remedy.  Crenshair. 

I  aaa  therefore  of  opinion  that  the  tuptrstdeas  ought  to  " 
be  quashed,  and  the  judgment  of  the  District  Court  re^ 
veiled* 


Wright  against  Dawney.  Jv£jS^96 

IN  this  case  the  Chancellor  for  the  Richmond  District,  at  T^«  gower  of 

'        the    Superior 

a  subsequent  tcrniy  after  the  vacation  in  which  he  refused  Coum    of 
am  appeal  from  his  interlocutory  decree  between  the  same  cnint  appeal* 
parties»(a)  granted  an  a{^al  under  the  act  of  Assem-  cutoij      de- 

•  I      /'IN  crees,  in  cer- 

"*y*W  tain  cases,    U 

not  limited  to 
the    terms  at 

WilUam$  moved  to  dismiss  this  appeal  as  improvidently  J^j^^^^  ^^^ 
«ranted«  saying  the  Chancellors^  had  no  right  to  allow  it  af-  rendered ;  but 

^'  ^       *     ^  "^  nuiy  be  exer* 

ter  the  term  at  which  the  decree  was  entered.  cised  at  any 

subs^uent 
term. 

Judge  Tucker  said  that,  as  to  ^nal  decrees^  the  power  ^tmf^*^'^ 
of  tfce  Court  ceased  at  the  end  of  the  term  ;  but  over  inter"  lb)  Rev.  Code, 

1  vol.  c.  2i53.  8. 

loeutory  decrees  it  always  contmues;  for  the   Chancellor  i.p.  375. 
nay,  at  any  subsequent  term,  set  such  decrees  aside,  and 
therefiMre  may  grant  appeals  from  them. 

Judge  Roane  observed  the  great  inconvenience  which 
would  result  from  the  construction  of  the  law  contended  for 
by  the  counsel  of  the  appellee.  This  Court  having  decided 
th^  appeab  from  interlocutory  decrees  cannot  be  granted 
fay  the  Chancellor  in  vncation,  it  might  happen  that  the 
party  aggrieved  by  a  decree  would  be  deprived  of  his  ap« 
peal  sdtogether,  if  it  could  not  be  allowed  him  at  a  subse* 
^lent  term,  since  be  might  be  absent  when  the  decree  was 


260 


Supreme  Court  of  Appeals* 


OcTODElL« 
1808. 


rendered^  and  know  nothing  of  it  until  lifter  the  tertt^- 
Such  a  constraction  should  prevail  as  advances  the  ofayect 
the  Legislature  had  in  view,  which  was  the  convenience  of 
the  people  :  and,  moreover,  no  words  exist  in  the  act  re« 
stricting  the  power  of  the  Chancellor  to  the  term  when  ifae 
interlocutory  decree  was  entered. 

Judge  Fleming  was   of  the  same  opinion;   and  the 
motion  was  unanimously  overruled. 


J^fonday, 
Mrvemlw'  28. 


Tresiviss,  as- 
sault and  bat- 
leiy,  and  false 
imprison- 
Aient,  will  not 
lie  against  the 
plaintiff,  for 
suing  out  a 
writ  of  capias 
adsatisfacien- 
dwn,  and  caus- 
ing the  de- 
fendant to  be 
taken  in  exe- 
cution, wliile 
he  was  attend- 
ing Court  as  a 
witnesBjUnder 
the  protection 
of  a  Hubpana^ 
although  the 
debt  for  which 
the  execution 
issued  had 
been  previous- 
ly paid. 

Nor  can  any 
action  be  sus- 
tained, 09  it 
aeenu,  till  the 
process  of  exe- 
cution be 
quashed,  or 
^pei*scded. 


Moore  against  Chapman. 

THIS  was  a  supersedeas  to  a  judgment  of  the  District 
Court  held  at  Haymarket^  reversing  a  judgment  of  the 
County  Court  of  Fairfax. 

Moore  brought  an  action  against  Chapman  in  the  County 
Court  of  Fairfax  ;  the  declaration  charges  an  assault,  bat^ 
tery,  and  false  imprisonment  of  the  plaintiff  by  the  de» 
fendant,  on  such  a  day,  at  the  Parish  of  Fairfax^  in  Ac 
County  of  Fairfax*  The  defendant  filed  certain  pleas,  not 
in  the  record,  (neither  is  the  nature  of  them  mendoned,) 
which,  by  consent,  were  afterwards  withdrawn  ;  and,  there- 
upon, he  pleaded  not  guilty ;  and,  by  consent^  leave  was 
granted  him  to  give  all  matters  in  evidence  at  the  trial  that 
he  could  have  specially  pleaded.  After  which,  the  pardea 
went  to  trial ;  when  a  bill  of  exceptions  was  filed  by  the  de* 
fendant's  counsel ;  stating  that,  on  the  trial,  the  plainuff 
offered  evidence  to  prove  that,  on  the  application  of  odo 
WiUougltby  Tehbs^  an  execudon  was  issued  by  the  Clerk  of 
Dumfries  D.  C.  on  behalf  of  the  defendant  Chapman^ 
against  the  body  of  the  plaintiff,  for  Z7L  2s.  7d.  with  in^ 
terest  thereon  and  costs,  which  execution  was  not  directed 
to  any  Sheriff,  but  was  put  into  the  hands  of  the  said  d6> 
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Sauhmt ;  who»  it  was  proved,  had  given  the  Clerk  written  Octobbb, 
instrucdoiis  to  issue  the  same  ;  that  the  said  execution  was 
thereafter  delivered  to  the  Sheriff*  of  Prince  William 
CouNTT  j  but,  by  whok,  it  was  not  served  :  and,  further, 
that  the  plaintiflFwas  a  resident  of  Fairfax  ever  since  and 
before  the  issuing  the  execution ;  and  that,  ^^  whilst  he  was 
"  sofiumingfor  a  iimeisi  the  County  df  Prince  William, 
^  being  dien  and  there  regularly  summoned  by  subpama  to 
^  attend  the  Court  of  that  County  as  a  witness,  the  Sheriff 
^  of  Prince  William  seized  his  body,  and  held  him  in  custo- 
^^  dy  for  the  space  of  ,  until  he  shewed   that  he 

*^  was  attending  the  County  Court  of  P.  W.  on  a  summons, 
^^  when  he  was  immediately  discharged  f  but  that  the  said 
arrest  and  imprisonment  was  made  without  any  direction 
of  the  plaintiff  Qt  is  supposed  it  should  be  the  defendant  in 
this  action)  other  than  before  mentioned :  and  further,  that 
the  pbuntiff's  counsel  alleged,  and  gave  evidence  to  prove 
that  the  judgment^  upon  which  the  execution  was  issued, 
had  been  paid  and  satisfied,  by  the  plaintiff  to  Tebis^  to 
whom  it  was  assigned*  Whereupon  the  counsel  for  die 
defendant  requested  the  opinion  of  the  Court  whether  the 
evidence  aforesaid  was  proper  to  be  submitted  to  the  Jury 
in  support  of  the  issue  on  the  part  of  the  plaintiff ;  and 
whether  die  declaration  was  not  too  general,  and  should 
not  have  stated  the  nature  of  the  action ;  and  whether  the 
issuing  of  an  execution  from  the  District  Court  to  '»"  > 
Sheriff,  which  was  served  by  the  Sheriff  o(  Prince  IVilliam 
County,  would  support  an  action  of  trespass  for  a  fabe  im« 
prisonment.  The  Court  instructed  the  Jury,  t|iat,  if  they 
diould  find  from  the  evidence  that  the  judgment  was  paid 
before  the  issuing  of  the  execution,  then  the  action  afore- 
said, on  the  declaration  aforesaid^  could  be  well  sustained, 
sn  the  evidence  aforesaid.  The  bill  of  exceptions  was  seal- 
ed. There  was  a  verdict  and  judgment  for  60/.  damages, 
which  was  afterwards  reversed  by  the  District  Court ;  to 
which  judgment  of  reversal  a  writ  of  supersedeas  was  grant- 
ed by  a  Judge  of  this  Court 
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OcTOBTB,        Randolph^  for  the  plaintiff  in  error.    The  action  vh»  pro* 

^^^'        perly  tnatitoted  agsdnst  Chapmaru    He  ordered  the  execu« 

tion  in  his  own  name,  and  put  it  into  the  hands  of  TeUm*^ 

It  was  hj  his  procurement  that  the  imprisonment  Kappcti« 

(a)2fV.Biack.  ^^ »  ^^^  therefore  he  b  re8ponsible.(£i) 

JF^faei  y^Ve*      Although  an  action   for  fedse  imprisonment  mrght  have 

^^^  been  proper,  yet  trespass,  assault  and  battery,  and  false 

imprisonment,  was  equally  so.     The  payment  of  the  ju^- 

Blent  to  Tebbsj  to  whom  it  had  been  assigned,  operated  d/i 

a  discharge,  and  as  if  there  had  been  no  exccutk>n  at  ali. 

An  action  for  fabe  imprisonment  lies,  wherever  a  pt- rsoa  is  ^ 

arrested  either  by  void  or  irregular  process  ;  or  where  the 

Court  has  no  jurisdiction,  or  exceeds,  or  does  not  pursue 

a»,  330.  ^  ^ 

BottSy  for  the  defendant  in  error,  reUed  on  the  following 

points  ;  1»  That,  if  a  plaintiff  in  a  judgment,  after  pay* 

ment  of  the  tame,  cause  an  execution  to  be  levied,  no  ac« 

tion  will  lie  for  such  vexation  ;  but  the  redress  will  be  in 

a  summary  way,  before  the  Court  whose  process  is  abused, 

ic)iBac.  or  by  injunction.(c)     Suppose  a  person,  thinking  he  had 

m^r^ii/A-l  •  "fi^  of  action,  should  bring  a  suit,  and  on  the  trial,  the 

ta     ^^uerela^  jmy  should  find  for  the  defendant ;  would  it  be  said,  that 

let.  a.  note  at  "^      "^ 

Vittom,  cites  he  was  Uabb  to  an  action  for  the  arrest  ?     How  much 

4    Mod.    14.  ...  1  ,        . 

JBau^h  x.'KiU  Stronger  is  the  case  where  a  party  has  the  judgment  of  a 
//^o»    \      Court !     If  an  action  will  lie  in  this  case,  it  wiU  lie  in  every 
one  where  the  defendant  is  held  to  bail,  and  the  fdaintiff 
iails  in  his  suit. 

%  That,  in  a  case  like  this,  a  general  declaration  in 
trespass  J  assauk  and  battery  ^  and  false  imprisonmentf  can* 

(1 )  In  tlie  late  editions  of  Bacon* s  Abridgment  there  is  a  quare  whether  a 
special  action  on  tlie  case  would  not  lie  ?  The  abore  dictum  u  taken  from  the 
arguuent  of  Tremamef  Sergeant,  in  the  case  of  Bough  t.  KilUngwforih  ;  an4 
although  the  reptrter  tajs,  *<  For  these  reasons  the  judgment  was  stajed,*' 
yet  the  ccLse  only  proves,  that  an  action  on  the  case  teiU  not  lie  against  a  per- 
son fir  suing  another  m  the  Sheriff's  Court,  in  Ijondon,  ibr  rent  due  in  the 
country.  To  support  the  doctrine  kid  down  by  Sergeant  'J\rmaine^  a  re- 
ference is  made  to  Cro.  Jac.  133.  Ladj  Waterhouse  v.  Bawde  ,•  hot  that  case 
only  establishes  the  position,  that  an  action  "will  not  Uejor  suing  in  a  proper 
Courts  though  there  be  no  catae  of  action. 
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BOC  answer  the  only  ^nd  of  one,  to  apprise  the  opposite    OcrosEit^ 
party   that  a  question  of  payment  was  to  be  litigated  ; 
diough    such  declarauoa    might   well    put  him    off   his 
guard,  by  remo^g  all  suspicion  of  such  question,  and  by 
alluring  him  into  exclusive  preparation  for  another.  " 

In  order  to  connect  the  Sheriff  with  the  plaintiff,  the 
whole  proceedings  should  have  been  stated.  Qn  the  same 
principle,  it  was  decided  in  the  case  of  Averton  and  wife  w 
Huckon^(a)  that  general  indebitatus  assumpsit  Vfoxild  not  lie  (a)^frash 
against  the  High  Sheriff  for  money  received  by  his  deputy ; 
but  that  the  declaration  should  have  contained  a  specification 
of  the  fact.  The  same  principle,  as  to  the  contents  of  a 
declaration,  is  laid  down  by  the  President  in  delivering  his 
opinion  in  the  case  of  Chichester  v.  Vass.(b)  If  the  object  (*)  i  ^^ 
of  a  declaration  be  to  apprise  the  defendant  of  the  cause  of 
action,  it  would  be  as  well  to  have  no  declaration,  as  such 
an  one  as  this.  Wherever  there  is  a  special,  contract,  or  a 
special  cause  of  action,  the  plaintiff  must  give  notice  of  it 
in  his  declaration  ;  and  csm  never  be  permitted  to  turn  the 
generality  of  the  count  into  a  surprise  upon  the  defend- 
ant.(c)  ^ilSf^"^ 

3.  That  whatever  injury  was  proved,  was  not  sustained  Weston    >. 
immediately  by  the  defendant's  act  of  issuing  the  execution,  Dou^.  sd,  s4 
or  delivermg  it  to  Tebbs^  or  to  the  Sheriff,  (if  he  did  so  de-  cLm/!  v.  KeZ 
liver  it  to  either,)  but  the  sole  injury  was  from  the  seizure  "^'  ^^"-^  ^^* 
of  the  plaintiff's  person  by  the  officer,  without  any  new  act 
of  the  defendant's  ;  which  injury  was  consequential  to  the 
said  issuing  or  delivery,  so  as  to  fit  the  remedy  of  an  action 
of  trespass  on  the  case.r^)  (rf)  Bull.  X. 

'  4.  That  a  writ  emanating  from  a  Court  of  competent 
jurisdiction,  cannot  be  the  medium  of  a  trespass,  assault 
atid  battery,  and  false  imprisonment,  with  force  and 
arms.(^)  W  3  7>nn 

5.  l*hat,  upon  a  fair  construction  of  the  opinion  of  the  ^^ffc     v. 
Court,  nothing  was  referred  to  the  Jury  but  the  question  of  ^^^'"^*^- 
payment ;  on  proof  of  which,  according  to  that  instruction, 
the  action  could  be  well  sustained  on  the  evidence  given  ; 
thereby  discharging  the  Jury  from  a  consideration  of  th^ 
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OcTOBSK,    n^ght  or  sufficiency  of  the  evidence  touching  the  issuing 
and  levying  of  the  execution  t  suid  precluding  them  from 
the  inquiry  whether  the  execution  went  out  of  the  hands  of 
the  defendant  by  design,  fraud,  or  accident ;  since,  with- 
'  out  evidence  of  either,  the  action,  in  the  opinion  of  the 

Court,    could  be  supported.     That  the  Court  cannot  in« 
struct  the  Jury  on  the  weight  or  sufficiency  of  die  evi- 
dence, is  a  position  which  has  been  establbhed  by  many 
(a).  1  ^'^^wA-  decisions-fflr) 

90.  m  the  CMC  ^  ' 

KeeitinA  Ro-      Friday y  December  2,    Judge  Tucker,  after  stating  the 

bertt  V.  Her-   ^  %^% 

bert.xHetuU  ^^^se,  proceeded : 

Munf.      563. 
FUher^i  Exe- 

J^nd  2W      ^*^^  consent  entered  in  the  County  Court,  that  the  de- 
btdl,  fendant  might  give  in  evidence  upon  the  trial  of  die  issue 

joined,  any  thing  which  he  could  have  specially  pleaded, 
takes  away  all  •bjectjon  to  his  not  having  pleaded  a  regular 
judgment  of  the  District  Court,  as  a  justification  of  the  ar* 
rest  of  the  defendant  upon  the  execution:  an  omission 
which  otherwise  might  have  been  fatal.  The  pkuntiff 's  own 
evidence,  however,  as  stated  in  the  bill  of  exceptionst 
shews  that  there  had  been  a  regular  judgment  of  a  Court  of 
Wn&tuCode,  Record  ;  and  by  the  act  of  1792,(A)  the  practice  of  issuing 
39T  *  *^*  *  *'  executions,  without  being  directed  to  any  Sheriff,  (how- 
ever irregular  at  common  law,)  has  received  a  sanction 
which  nothing  but  an  express  legislative  act  would  ever 
have  obtained  for  it  in  a  Court  of  Common  Law.  Having 
thus  disposed  of  these  points,  it  remains  to  consider, 

1.  Whether  the  plaintiff's  action,  under  the  circum* 
stances  of  this  case,  will  lie  ?  And  there  can  be  no  doubt, 
that,  where  a  party  is  taken  in  custody  upon  a  process, 
which  is  for  any  reason  void;  as  if  a  capias  ad  satisfacteiu 
dum  be  sued  out  against  an  executor  or  administrator,  on 
a  judgment  obtained  against  him  for  a  debt  due  by  his  tes« 
tator,  without  establishing  a  devastavit;  such  writ  is  mere<« 
ly  void,  and  an  action  of  trespass  and  false  imprisc^ment 
lies  against  the  plaintiff  suing  out  the  writ,  though  not 
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against  the  Sheriff.(a)    So,  if  a  term  iDtervene  between  Octobbb» 

the  teste  and  the  return  of  a  capias.(b)     But,  it  would  seem  v^^  .^  -^^ 

that,  where  the  process  is  irregular  only,  the  plaintiff,  at  Moor* 
whose  suit  the  arrest  is  made,  is  not  liable  to  an  action  of     Chapman. 

trespass,    until  the  writ  is   superseded.      For,  per  Bulkry  {a)  2  Jiiacka. 

Judge,  till  theriy  it  is  a  jusuJication.{c)      And  the   same  Mrker    y. 

doctrine  seems  to  be  recognised  in  2  Blacks.  Rep.  846.  (^)  ^^^^68.  s^ 

86r.(<?)  n91.(/)  1194-    3  Wilson,  Z4&.{d)  345.    3  IVilson,  ^^^^  fj^^»' 

S76.(e)     \  Strange,  509.(f)     But,  in  the  case  before  ua,  1193,  1194. 

.  .      •        .  •        I  ,  .  Cameron    v. 

the  process  was  not  void,  lor  there  is  shewn  to  have  been  U^ht/oot.  See 
a  judgment  upon  which  it  was  foimded,  which  is  not  al-  isj.  jseik  ▼.* 
leged  to  have  been  unduly  obtained,  or  reversed.     The  de-  jy^^^^  ^ 
fendant,  if  he  had  paid  the  debt,  ought,  according  to  the  ^^^b^^sp^'. 
authority  of  Judge   Bulier.  to  have  applied  to  the  District  «^  y-  Ay^- 
Court  to  supersede,  or  quash  the  second  execution,  thus  S.  C. 
vexatiously  sued  out,  before  he  brought  his  action.     And  652!^  Tarufil 
there  seems  to  me  to  be  very  strong  reasons  in  favour  of  /^  p^r'gonw 
this  preliminary  course  of  proceeding.      For,  otherwise,  ^'/^^i,  • 
the  satisfaction  and  discharge  of  every  debt  for  which  a  MminUtratov 
judgment  is  recovered  in  the  highest  Court  of  Record  in  &c. 
the  country,  may  be  collaterally  inquired  into  in  any  in-  i.    ij^qqu 
ferior  Court  in  the  country.     Whereas  it  belongs,  exclusive*  ^^wu^^^' 
hjy  I  conceive,  to  the  Court  where  the  judgment  is  re- 
covered to  determine  whether  that  judgment  hath  been 
actually  satisfied  and  discharged.      A   contrary  practice 
would  introduce  numberless  inconveniences,  since   every 
execution  issued  from  one  Court,  and  served,  may  be  the 
parent  of  a  dozen  other  suits  in  other  Courts.     And  there 
is  an  additional  reason  for  this  construction  given  by  Ld. 
Ch.  J.  De  Grey.    **  Trespass,  (by  the  way,)  says  his  Lord- 
^^  ship,  must  be  certain,  and  either  an  injury  or  not,  at 
"  the  time  of  the  act  done.     It  cannot  depend  on  the  subse- 
**qyENT  discretion  of  the  Court,  in  granting  or  refusing 
"  the  discharge."(A)     Now  suppose  the  District  Court  of  (A)  2  ntdcl*, 
Dumfries,  on  motion  to  quash  this  execution  on  the  ground  ^^^*  ^a^*  111- 
that  the  judgment  was   discharged,  had   refused,    as  it  £;"^^r^V 
might,  if  not  satisfied  wifh  the  reasons  given  for  quashiog  it, 
Vol.  hi.  f.  I 
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October,  could  the  defendant  have  maintained  this  action  ?  And,  since 
it  still  may  be  in  the  discretion  of  that  Court  to  quash  it  or 
not,  for  any  thing  that  appears  in  this  bill  of  exceptions, 
could  this  action  be  maintained  without  shewing  this^ 
And,  if  it  could  not,  have  not  the  Court  erred  in  instruct- 
ing the  Jury  that,  if  they  were  satisfied  of  the  payment,  the 
action  could  well  be  sustained  by  the  evidence  stated  in  the 
bill  of  exceptions  ?  I  am  clearly  of  that  opinion,  not  only 
for  the  preceding  reasons,  but  because  this  Court  have  re- 
peatedly declared  it  to  be  error  if  the  Court  undertake  to 
instruct  the  Jury  as  to  the  weight,  or  sufficiency  of  the  evi- 
(a)  Fisher'9  dence  offered  to  them.(a) 

Duncan  and  A  second  error  appears  to  me  in  this,  the  assault  and 
Ben,^Munf.  talse  impnsonment  are  stated  m  the  declaration  to  have 
1  Waak.  *^  ^^^Ti  committed  at  the  parish  of  Fairfax^  in  the  CaurUy  of 
^^'  Fairfax.     The  evidence  excepted  to,  is  an  execution  issu- 

ing from  the  District  Court  of  X)Mm/ric5,  which  was  served 
at  Prince  William  Courts  where  the  defendant  was  attend- 
ing as  a  witnessy  and  while  he  was  sojourning  (as  he  ex- 
presses it)  for  a  time  in  the  County  of  Prince  WilUam.  Now,, 
although  trespass  is  a  transitory  action,  like  debt  upon  a 
bond,  yet  if  it  appear  from  the  evidence  that  the  trespass 
was  committed^  in  the  one  case,  or  the  bond  executed  in  the 
other,  in  a  foreign  place  or  jurisdiction,  there  must  be  an 
allegation  in  the  declaration,  that  it  was  so  executed,  or  so 
committed,  at  the  place  to  which  the  evidence  necessarily 
points,  to  wit,  in  the  County^  or  country,  in  which  the  suit 
is  brought;  wadQY  ?l  videlicet.  This  is  necessary  in  ordec 
to  a  proper  venire.  It  is  necessary  also  to  prevent  a  nuilti- 
plicity  of  suits.  For,  if  there  had  been  no  exception  taken 
to  this  testimony,  how  could  a  recovery  in  this  action  be 
pleaded  in  bar  of  any  future  action  brought  in  twenty  other 
Courts  for  the  same  cause  ? 

A  third  ground  upon  which  I  conceive  the  County  Court 
en-ed,  is,  that  supposing  the  execution  not  to  have  beeu 
previously  satisfied,  the  taking  him  into  custody  upon  that 
execution  whilst  he  was  attending  as  a  witness  at  the  Couiu 
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ty  Court  of  Prince  William^  and  detainiDg  him  in  custody    Octobkb, 
until  he  shewed  that  he  was  there  attending  on  a  summons,        ^^^^' 
was  not  a  sufficient  cause  to  support  this  action  of  trespass, 
assault   and  battery,  and  false  imprisonment,  as  was  de- 
cided in  Cameron  v.  Lightfoot^(a)  where  this  point  was  ful- 
ly considered ;  and  the  Court  decided  that  the  writ  was  ^h-  n^- 
not  voidy  nor  the  arrest  illegal^  but  improperly  timedy  only. 
And  die  Court  there  said,  that  the  privilege  of  the  witness 
was  not  considered  as  the  privilege  of  the  person  attending, 
but  of  the  Court  which  he  attends. 

I  have  taken  no  notice  of  the  evidence  which  might  have 
been  given  to  the  Jury,  except  what  is  stated  in  the  bill  of 
exceptions ;  the  mass  of  papers  copied  at  the  end  of  the 
record,  as  has  been  more  than  once  decided,  though  certifi-  ^ 
ed  by  the  Clerk  to  have  been  filed  in  the  cause,  not  being 
properly  before  this  Court* 

For  these  reasons  I  am  of  opinion  that  the  judgment  of 
the  District  Court  should  be  affirmed. 

Judge  Roane  said,  that  he  could  see  no  error  in  the 
Judgment  of  the  District  Court ;  and  vras  in  feivour  of 
affirming  it. 

Judge  Fleming  was  of  the  same  opinion* 
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Digges  against  Norris. 

of  M^^uiTand  ^^^^^  was  an  action  of  assault  and  battery,  in  which  the 
battery,  after  time  and  the  DAMAGES  Were  left  blank  in  the  declaration  ; 

&  general  rei'-  ,    i         *  •?      %% 

diet   for  the  and  the  pleas  were  "  not  guilty ^^  and  •■'  son  assault  demesne. 
Sic  "pleas  *of  After  a  general  verdict  for  the  plaintiff  for  300  dollars  da- 
*lvtA**^n^a9'  ™^g^s,  the  defendant  moved  in  arrest  of  judgment,  assign* 
«auit    demet-  \^nr  the  blanks  in  the  declaration  as  srrounds  of  arrest.     The 

nCy  judgment       "  ^ 

ought  not  to  District  Court  overruled  the  motion,  and  cave  iudcment 

be  arrested  on  .  ^  o  j      o 

the     ground  for  the  plaintiff;  whereupon  the  defendant  appealed  to  .this 

that  the  time  *  -    ,  •      y         i  •  i       i       i  ' 

was  left  blank  court.  A  copy  of  the  wnt  (m  which  the  damages  were 
»tio**n*  ^*^**'  laid  at  1,000  dollars)  was  inserted  in  the  record  by  the 
Afte  rerdiet.  ^^^^^  °^  *^  District  Court,  though  no  entry  was  made  of 
the  damages  oyer  of  the  writ,  nor  any  order  of  the  Court  for  its  in- 

fiaving     been     "^ 
left   blank  io  sertiou. 
the     declara- 
tion,      the 

«pt"?th]^"wn<       Batts,  for  the  appellee,  moved  to  take  up  this  as  a  delay 
Olbiii  fy^lt  *^^*^»  ^  which  the  Court  agreed,  and  unanimously^ffirmed 
the  judgment* 
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GENERAL  RULES  AND  POINTS  OF 
PRACTICE., 

Reguh  Generalis.— Wednesday^  October  Sth^  1808. 

THE  suits  directed  to  be  placed  at  the  end  of  the  docket, 
(pursuant  to  the  rule  of  the  3d  of  June^  1808,)  are  to  be 
put  after  the  new  causes  standing  on  the  docket  at  the  time 
of  postponement. 


Thursday^  October  6thy  1808. 

Craigen  et  al.  against  Thorn  et  at 

THE  transcript  of  the  record,,  in  this  case,  not  having 
been  brought  up  within  two  terms  after  the  appeal  granted, 
the  appellees'  counsel  moved  to  dismiss  the  appeal ;  which 
was  opposed  by  the  counsel  for  the  appellants,  on  the 
ground  that,  although  he  had  used  every  exertion  to  obtain 
the  necessary  information  from  his^  client  as  to  the  causes 
which  produced  the  delay  in  sending  up  the  record,  yet  his 
remote  situation  had  prevented  him  from  acquiring  the  in- 
formation sought,  through  the  medium  of  the  post-office. 

Per  Curiam.  Let  the  appeal  stand  dismissed,  with  costs, 
unless  the  appellants  shew  cause  to  the  contrary  on  or  before 
,the  2d  day  of  December. 

Afterwards  (on  the  8th  of  November)  cause  was  shewn 
against  dismissing  the  appeal ;  the  above  order  nisi  was  ect 
aside^  and  the  appeal  placed  on  the  docket. 
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JReguh  Generalise — Friday,  October  7th^  1808* 

SUITS,  in  which  process  is  necessary  to  bring  the  pro* 
per  parties  before  the  Court,  will  not  be  taken  up  in 
course  ;  but  be  permitted  to  lie  uncalled,  and  to  retain  their 
sts^ons  on  the  docket. 


Regula  GeneraU8.''^ame  day. 

PARTIES  brought  before  the  Court  by  process  will  be 
allowed  till  the  Court  next  following  that  to  which  such 
process  may  be  ^tumable,  in  order  to  prepare  for  a  beai^ 
ing. 


CASES 

ARGUED  AND  DETERMINED 

IN    THB 

SUPREME  COURT  OF  APPEALS 

OF 

VIRGINIA. 
At  the  Term  commencing  in  March,  1809. 

IN  THE  THIRTY-THIRD   TEAR  OP    THE   COMMONWEALTH. 

Jtoges,  peter  LYONS,  EsquiRE,  PreaidtrU. 
WILLIAM  FLEMING,  Esquire. 
SPENCER  ROANE,  Esquire. 
ST.  GEORGE  TUCKER,  Esquire. 

Attorney-General, 

PHILIP  NORBORNE  NICHOLAS,  Esquire. 
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Lomax  against  Hord.  fvedneidav, 

^  March  8f  A, 

1809. 

AFTER  the  decision  of  the  cases  of  Hordes  Executrix  v.  It  is  now  se^ 
JDishman^{a)  and  Moorc^s  Administrator  v.  Dcnvnet/y  &c.(i)  ciaration   in 
in  the  former  of  which  it  was  held  that  the  "  quod  cum,''  or  ^^'^iZ\  tok 
^whereasy'  in  a  declaration  in  trespass,  which  continues  by-^'j^^^  ^^t^ 
way  of  recital  to  the  end,  is  fatal  after  a  q-fncral  demurrer,  ivhereas;^  &c. 

•^  #  u  ^^j  continues 

by  waj  of  »tr- 
(a)  2  Hen,  &  Munf  595.        {b)  Jlnte,  p.  cited    to    the 

'  ^  -^  V  ^  .1  «n(l,  is  insuffi- 

cient ;       and 
that  such  error  is  fiital  even  tiler  verdict  or  general  clcmnrrer. 
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and  in  the  latter,  that  the  same  error  is  fataFafter  a  verdkt^ 
a  similar  exception  was  taken  to  the  declaration  in  this 
cause^  during  the  same  term.  It  was  an  action  on  the 
case,  brought  in  the  District  Court  of  Frederickeburgy  by 
the  appellant,  Lomax^  against  the  appellee,  Hord,  for 
champerty.  There  were  two  counts  in  the  declaration ; 
the  first  of  which  states,  in  substance,  that  the  defendant 
procured  a  certain  Garvin  Corbin  to  institute  a  suit  against 
the  plaintiff  in  the  District  Court  of  King  and  ^ueen^  to 
recover  a  tract  of  land  ;  and  that  the  defendant  prosecuted 
the  suit  at  his  own  costs,  upon  an  agreement  thaft^e  should 
have  a  part  of  the  land ;  the  second  count  merely  varied 
the  mode  of  stating  the  cause  of  action ;  but  both  counts 
commenced  with  a  " whereasy^  and  continued,  by  way  of 
recital,  to  the  end  of  the  declaration.  Pka^  *'  Not  guilty.'* 
Verdict^  600/.  damages,  subject  to  the  opinion  of  the  Court 
upon  a  demurrer  to  evidence,  offered  by  the  defendant, 
and  which  the  plaintiff  refused  to  join  till  compelled  by  the 
Court. 

The  plaintiff  having  introduced  written  and  parol  evi- 
dence proving  the  agency  of  Hord  in  the  investigation  of 
the  title,  his  payment  of  officers'  fees,  and  that  an  agree- 
ment was  actually  signed  between  Corbin  and  Hord^  by 
which  the  latter  was  to  have  one»half  the  land,  but  that,  on. 
receiving  the  advice  of  counsel  that  it  would  ruin  him,  if  he 
persisted,  he  declared  that  he  had  dropped  the  prosecution  ; 
and  the  plaintiff  having  proved  further  the  recovery  of  the 
land  by  Corbin^  it  appeared  in  evidence,  from  answers 
made  by  the  plaintiff's  witness  to  interrogatories  propound- 
ed by  the  defendant,  that,  when  the  suit  was  brought,  he 
(the  witness)  was  counsel  for  Corbin^  and  received  his  in* 
structions  and  fee  from  Corbin  himself  -who  attended  the 
survey Sy  the  Courts  and  the  progress  of  the  cause  in  person^ 
and  that  he  never  had  the  smallest  reason  to  believe  that 
the  defendant,  dirccdy  or  indirectly,  concerned  himself  in 
the  prosecution  of  the  suit ;  but  that,  on  the  contrary,  from 
every  circumstance  which  fell  under  his  notice,  he  believed 
him  wholly  unconcerned  ;  the  said  witness  havbg,  about 
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three  or  four  years  before  the  suit  was  brought,  advised     March, 
him  against  it,  an^l  represented  his  danger  ;  at  which  time, 


as  the  witness  thought,  the  defendant  seeni«d  determined^       Lo.oax 
and  declared  his  intention  not  to  intermeddle  further  with        Hord. 
it.     At  this  stage  of  the  trial,  the  demurrer  was  oflfercd  by   •*— — **^ 
the  defendant.     The  Court  compelled  the  plaintiff  to  join  i 
and,  on  argument,  adjudged  the  law  to  be  for  the  defend* 
ant ;  from  which  judgment  the   plaintiff  appealed  to  this 
Court. 

l^he  cause  was  very  fully  argued  on  the  28th  of  Novertt' 
ber^  1808^  by  IVirt^  for  the  appeUant,  and  by  BotUy  for 
the  appellee,  on  the  point,  whether  the  plaintiff^  under  the 
circumstances  of  this  cascj  oug-ht  to  have  been  compeUed  to 
Join  in  demurrer;  when  Botts^  in  the  conclusion  of  hj« 
argument,  relied  on  the  quod  cum  in  the  declaration,  as  de* 
ctaive  against  the  plaintiff;  even  if  the  merits^  and  the 
question  relative  to  the  demurrer  were  considered  to  be 
against  the  defendant ;  both  of  which  points,  he  contended^ 
were  in  his  favour.  But  as  no  notice  was  taken  of  the 
point  relative  to  the  demurrer  to  evidence,  in  the  judg^ 
inent  of  the  Court,  we  are  reluctantly  compelled,  for  the 
sake  of  brevity,  to  omit  those  valuable  arguments. 

Uj^  Judge  Roane  then  suggested  to  the  Court  the  pro* 
priety  of  reconsidering  the  point  of  the  quod  cum*  He  ob* 
served,  that  although  the  decisions  gf  this  Court  were  in 
strict  conformity  with  the  British  authorities,  yet,  this  be* 
iog  a  point  of  practice,  and  not  a  rule  of  property ;  and 
there  having  been,  probably,  a  general  misapprehension 
among  the  gendemen  of  the  bar,  on  this  subject,  it  might 
be  worthy  of  consideration,  whether,  in  order  to  prevent 
«iischief,  the  Courts,  in  this  country,  might  not  deviate 
from  the  English  practice.] 

The  Court  having  consented  to  reconsider  the  point,  it 
was  argued  by  Ca//,  for  the  appellant,  and  by  Warden^  for 
the  appeUee.     But  as  the  Court  adjourned  without  coming 
Tot.  in.  Mm 
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Maro«»      lo  any  decisiOD,  and  the  judgments  in  the  case  of  Hordes 
Executrix  v.  Dishfnan^  md  Maoris  Admmstrator  v.  D(ru> 


g.' 


LoRuui  ney^  &c«  rendered  at  the  same  term,  were  not  set  aside, 
Hord.  it  mig^t  iairly  be  presumed  that  the  judges  were  not  dis- 
'^^^  posed  to  change  the  rule.(a) 


t  the  end 
of  the  < 


Call  (as  to  the  quod  cum  in  the  declaration)  argued,  that, 
according  to  the  letter  and  spirit  of  our  laws,  which  do  not 
agree  entirely  with  the  British  statutes  on  this  subject,  mat- 
ten  of  form  ought  to  be  disregarded  ;  that,  as  this  ques- 
tion did  not  respect  a  rule  of  property,  but  a  mere  point  of 
practice,  it  was  but  reasonable  that  we  should  conform  to 
die  spirit  of  our  own  laws,  especially  when  we  are  about  to 
make  an  interpretation  on  them^  and  the  English  Judges 
have  dedared  that  they  would  not  extend  the  objection 
farther  than  it  had  been  already  carried.  Our  statutes 
have  long  provided,  *^  that  in  all  personal  actions,  where 
^  the  declaration  shall  plainly  set  fordi  sufficient  matter  of 
^^  substance  for  the  Court  to  proceed  upon  the  merits 
^oi  the  cause,  the  suit  shall  not  abate  for  want  of 
(b^Rcv.  C^de,  **  form.'*(*)  Torture  this  question  as  you  will,  still  it  is 
36.  p.  89.  but  a  mepe  matter  of  form.  It  is  impossible  to  suppose,  but 
that  the  defendant  knew  as  well  what  charge  he  was  to  an- 
swer, as  if  there  had  been  a  positive  averment*  Again  ; 
(c)liev.  Code,  OUT  Statute  of  ieofatbtc)  declares  that  ludement  after  ver- 

vol.  1.  c.  76. 8.    ^  .    „  i  \  jr      ..         .    •  I. 

36.  p.  112.       diet,  shall  not  be  stayed  or  arrested  for  '*  omitting  the  aver- 
"  ment  of  any  matter,  without  proving  which,  the  Jury 
"  ought  not  to  have  given  such  a  verdict."     In  this  case,  it 
is  impossible  that  the  Jury  could  have  found  for  the  plain- 
tiff, unless  they  had  been  satisfied  that  the  defendant  really 
-  was  concerned  in  the  prosecution  of  the  cause,  though  he 
had  apparently  withdrawn  from  it.      The  case  seems  to  fall 
^vithin  the  reason  of  the  principle  which  makes  a  diflference 
between  a  defective  title,  and  a  title  defectively  set  forth. 
(iO  2Lord       In  the  case  of  Dobbs  v.  Eelmunds^{d j  the  Ciourt  declared, 
'^^'        ■    that  "  they  would  be  bound  by  what  had  been  already  de- 
"  termined  ;  but  they  should  be  very  cautious  of  exu*n'ling 
'^  this  exception  after  verdict  further  than  ii  had  been  car^ 
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**  ried  before."     In  the  CoiMnon  Pleas,  in  order  to  get  rid     March, 
of  the  objection,  the  Court  will  seiae  hold  of  the  trifling 


circunnfttance  that,  according  to  the  mode  of  declaring  in       Loans 
that  Court,  the  writ  is  recited  in  the  commencement  of       HonL 
the  declaration  ;  and  therefore  it  is  held  that  what  foUowSi   —"""""" 
makes  the  averment  positive.     But  it  is   really  difficult  to 
perceive  the  distinction.     Two  thirds  of  the  declarations  in 
this  State,  will  probably  be  found  to  contain  this  unfortu- 
nate qiiod  cum  ;  and  great  mischief  will  ensue  from  an  ad- 
herence to  the  decisions  of  the  Court  of  King^s  Bench  on 
this  point.     If  the  question  had  been  asked  the  Legislature 
of  Virg-huay    whether,    when  they  passed  the    beneficial 
statute  of  jeofails^  which  was  intetKled  to  protect  verdicts 
against  technical  quibbles,  they  had  an  idea  that  such  an 
objection  as  this  could  afterwards  have  been  sustained,  one 
and  all  would  have  said  no. 

But,  however  correct  the  objection  may  be  in  trespass^  it 
is  not  so  in  case  as  this  action  is  ;  atid  the  Court  will  not 
carry  the  exception  farther  than  it  has  been  in  Engkmd^  but 
confine  it  to  trespass  only.  Compare  this  with  a  common 
declaration  in  indebitatus  assumpsit.  You  will  find  it  is  all 
recital  there  till  you  come  to  the  breach ;  when  it  is  merely 
said,  that  the  defendant  refused  to  pay,  &c.  The  cause  of 
action  is  as  much  stated  by  way  of  recital,  as  in  this  case. 
There  is  a  precedent,  too,  in  1  Modern  Entries^  217,  218. 
and  in  1  IJUy*s  Entries^  38.  where  the  case  is  set  out  with 
a  "  whereas^  and  concludes  exactly  like  this. 

It  is  true  that  there  are  recent  decisions  of  this  Court 

against  me  ;  but  it  never  has  been  contended  that  a  single 

decision  shall  invariably  fix  the  rule.     In  Jolltffev.  Hitey(a)  (a)iCaff,a28. 

Judge   Pendleton  says,   ^*  Uniformity  in   the  decisions  of 

**  this  Court  is  important.     We  have,  however,  progressed 

**  but  litde  from  the  commencement  of  our  existence  ;  and 

*'  if,  in  any  instance,  we  should  recendy  discover  a  mis- 

**  take  in  a  former  decision,  we  should  surely  correct  it, 

*'  and  not  let  the  error  go  forth  to  our  citizens  as  a  govem- 

^  ing  rule  of  their  conduct.''    The  first  case  in  which  this 

question  occurred,  w^s  Bollard  v»  Lcatell  ;(b)  and,  on  the  (6)JV«v.i8d5, 

Ma. 
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Marcv,      point  of  the  <piod  cunt^  the  Com;^  was  equally  divided*     At 
the  last  term,  the  subject  was  reargued  in  Taylor  v.  Rain-' 
boxvj(a)  but  the  cause  was  decided  on  jiicform  of  the  action^ 
During  the  present  term,    in    Hordes  Executrix  v.  Dtsh^ 
(a)t2  Hen.u  ^^'^^^ti^)  ^^^  Moore^s  Administrttor  y.  Downey y  &c.(c)  it 

m'"^!Li^95   ^^^  ^^^  ^^  ^^^  '*"*^  ^^^  unanimously  decided  that  the 

\c)  ^iiue,  p.  quod  cum  is  fataU 

Another  reason  why  this  exception  should  be  disregard- 
ed, is,  that  in  this  country  the  writ  is  filed  among  the 
papers,  and  may  be  inspected  by  the  Cpurt,  in  the  same 
manner  as  in  the  Common  Pleas  in  Englandy  where  the  quod 
eum  is  not  held  to  be  fatal.  But  in  the  Court  of  Kin^s 
Benchy  the  writ  is  Qpt  filed.  )t  emanates  from  a  different 
pouft;  and  if  oyer  be  demanded,  the  plaintiff  applies  to 

^V'sn^h^Y   ^^  Court  of  Chancery,  and  gets  a  writ  to  suit  his  ca8e.(£/) 

Beynoid'i.        Sometimes  the  Court  of  Kinp-^s  Bench  will  award  a  cer^* 

Ibid.      282.  .  .  .rt.r  .  /., 

Gooiiright  v.  ttorarty  to  bring  up  the  wnt,  for  the  information  of  the 

^^r'^temp.  Court,  when  no  diminution  is  suggested,  as  was  done  in 

f^nkiun^^r.  ^^  ^^^  ^^*  ^'^^^  »  ^^^  ^^^  Court  may  do  it  for  the  ssime 

^erves.  purpose.      All   these  cases   prove,    that  where    the   wri^ 

emanates  from  the  same  Court,  it  is  considered  a  part  of 

the  record  ;  and,  by  looking  at  the  indorsement,  there  will 

be  found  a  positive  affirmation, 

Warden^  pn  the  other  side,  referred  to  the  several  British 
statutes  of  jeofailsy  and  contended  that  they  went  further 
in  the  protection  of  verdicts  than  our's  ;  still  the  quod  cujn 
wzs  held  to  t^e  fatal.  This  was  a  good  exception  at  com- 
mon law,  and  might  have  been  provided  against  by  the 
Legislature ;  but,  that  not  having  been  done,  the  Court 
inust  decide  according  to  law*  1  here  is  no  averment  in 
this  declaration  that  the  defendant  had  done  any  thing  ;  it 
is  mere  recital  froi^  one  end  to  the  other.  In  case  for 
^lander,  &c-  the  form  commences  with  "  whereasy^  as  in- 
ducement to  the  section,  and  concludes  with  ^^yety^  &c. 
stating  positively  what  the  defendant  did.  Would  the 
"  whereas^^  in  such  an  action  be  good^  without  the  cair- 
^udion  I  Surely  not* 
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It  IS  said,  however,  by  Mr.  Call^  that  this  precedent  is     M auch, 


like  the  common  one  in  indebitatus  assumpsit*  Not  a  de- 
claration can  be  found  in  assumpsit^  drawn  by  the  most 
ignorant  pleader ^  where  the  quod  cum  goes  entirely  through. 
After  reciting  the  cause  of  action,  they  always  conclude 
with  a  breach  of  promise,  ^^  yet  die  defendant,"*  &c.  with- 
out which,  it  would  be  clearly  bad* 

The  law,  on  this  point,  has  been  fully  setded.  A  num-' 
her  of  cases  exist  both  in  England  and  in  this  Court,  where 
the  exception  has  been  sustained  ;  and  if  die  Court  were  to 
decide  otherwise  now,  instead  of  studying  uniformity,  they 
would  study  diversity.  Ballard  v.  Leavell^  Taylor  v.  Rain* 
6owy  Hord  v.  Dishman^  and  Moore  v.  Downey^  are  all 
cases  in  point. 

Wednesday y  March  8/A,  1809.  The  judgment  of  the 
District  Court  whs  unanimously  affirm£D«(1) 

f  I)  The  jadgroent  of  the  Court  below  hartng  been  given  for  the  defendant^ 
and  this  Court  having  merely  ajpivned  it,  without  assigning  any  reaaofia^ 
doubts  existed  as  to  the  §rrowid$  of  the  decision  ;  whether  upon  the  tnerits 
or  the  quod  cum,  or  upon  both.  To  remove  those  doubts,  the  Ue porters 
addressed  a  note  to  the  Judges,  stating  the  difficulty  wliich  had  occurred  ; 
that  frequent  applications  had  been  made  to  them,  by  gentlemen  of  the  bar, 
to  know  whether  the  point  was  still  open  to  discussion  ;  (an  opinion  whicli 
bad  been  entertained,  from  the  circumstance  that  the  Court  permitted  it  to 
be  reargued,  in  this  case,  toUhotit  cominq^  to  any  direct  ilevigion  on  tliat  xwy 
poiiU  ,•)  and  that  it  was  important  to  the  profession  to  receive  the  earliest  in- 
formation, how  fii»  the  law  had  been  settled.  The  Judges  very  politely  fa- 
voored  the  reporters  with  the  following  answers. 

From  Judge  Fleming. 

•*  In  a  confercnec  with  the  Judges,  on  the  point  of  qitodcumy  after  the  ar- 
'*  gument  of  Lomax  v.  fford,  1  understood  it  to  have  been  the  unanimou^t 
*'  opinion,  as  it  was  my  own,  to  adhere  to  former  decisions  of  the  Court,  on 
**  the  subject ;  it  being  better  to  compel  the  praclitionei-s  to  follow  pi-ecc- 
"  dents,  and  conform  to  law,  than  that  the  law  should  bend  to  their  loose 
«  practice.'*  W.  F. 

From  Judge  Tucker. 

The  reporters  were  verbally  authorised  by  Judge  Tucker,  to  say  that 
We  concurred  in  the  above  statement  of  Judge  Fleming. 

From  Jadge  Roane. 

^  S.  R.  presents  his  respecti  to  Messrs.  Hening  and  JIunJord.  In  an- 
f  sirer  to  tbcir  note  respecting  0\t  defluoii  of  the  Cotfrt  on  the  point  •t 
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M.rch  7,  Glccson's  heirs  against  Scott  and  others. 

1809.  ^ 

tai7*^"^tfoJS      THIS  was  an  appeal  from  a  judgment  of  the  District 
our   A«t    cf  Court  of  Accoihac^  rendered  in  favour  of  the  appellees,  who 

A8M»mbly   for  ,  .       r     •    i_  •  V 

docking    en-  were  demandants  m  a  wnt  of  right,  against  the  now  ap- 
bj  a  deed  of  pcUants,  who  werc  the  tenants.     Issue  being  joined  on  the 

b«r^iu      ftDd 
tale,  convey  « 

base    fee     (a  «  ^^^  cuntf  he  begs  Ic«?e  lo  say  ; — that  the  qaestroB  first  occurred   in  tlie 

talc")  voidable  "  ^""**^  of  Appeals,  to  his  knowledge,  in  the  case  of  Ballard r.  J^avell, 

by   ihe    is9UC  "  which  has  never  been  reported.     In  that  case,  two  of  the  Judges  (of  whom 

in  tail,  but  not  »  g  j^  ^^^  ^,„gj  ^^^  jjf  opinion,  that  the  defect  was  tuhtttntial,  and  thst 

Therefore     a  **  '^  ^*'  "**^  cured  by  a  verdict :  two  other  Judges  thought  otherwise.     Since 

tenant  in  tail,  «  the  accession  of  Judge  Tucker  to  the  Court,  he  has  adopted  tlie ybrm^* 

sained       anct  **  opinion,  and  several  decisions  have  been  given  conformably  thereto,  b}*  the 

•old     to     his  *'  voices  of  the  thi-ee  present  acting  Judges .  The  grounds  of  the  opinion  of  S. 

jwrn    heir    at   «  jf  ^^j^  stated.  In  the  uiid  case  oi  BaBurd  v.  LtwxU.  He  has  not  since  seen 
'■aw     m     itfc 
•onid   not  af-    *'  <^U8e  to  chaitgc  that  opinion  :  but  understanding  that  8ome  dissatisfactioa 

lerwards    sue    «  existed  with  a  part  of  the  bar,  touching  this  dcci&ion,  and  fearing,  from  va- 

o^  mtad^dAm'   **  "°"'  information,  that  this  error  was  very  general,  with  the  profession  in 

Uttm    to     bar   "  this  country,  U)>on  the  occun*ence  of  the  point  again,  in  the  case  of  Lomaar 

the       entail ;    "  y.  fford,  h  seemed  to  him  worthy  of  recotisideration,  on  this  last  ground 

er  9ei9tdofmi   **  **"^^  »  *"^  ^'*^  mentioned  his  wish  in  Court,  that  ft  should  be  reconsidered. 

ettate       taU,  **  That  request  was  acceded  to.    It  M-as  made  by  S.  R.  under  the  influence 

******V'**  •**■   "  of  a  principle,  state<l  by  one  of  the  Judges,  (supposed  to  be  Mr.  Pendle- 

eesKai7  to  au-   "  '^"»)  *"  ^^^  **»*  ^^  Borwell  v.  JoncM,   1   H'agh.   322.  <  that  although  uni. 

thortse  him  to  "  <  form  decisions  which  establish  the  rules  of  property,  ouglit  to  be  adhered 

to,  yet  that  he  (tlie  Judge}  did  not  view  them  as  sacred  in  points  of  prac- 

'* '  tiee,  which  shouM  vary,  as  experience  should  evince  their  convenience  or 

•'  *  inconvenience.'    In  a  conference  after  this  with  Uie  other  Judges,  as 

**  they  evinced  no  wish  to  retract  their  former  opinions,  as  S.  Ji.  possessed 

"  no  decisive  evidence  of  the  extent  tit  this  error,  and  as,  m  general,  it  is 

"  better  to  compel  practitionei*s  to  conform  *t^ decisions,  tlian  that  the  law 

"  should  bend  to  suit  a  loose  practice,  he  readily  acquiesced  :  especially  af^ 

**  he  had  never  doubted  the  correctness  of  the  opinion,  in  reCcreuce  to  ad- 

•*  judged  cases.** 

*'  MesMrt.  Hening  and  Altmjordt  Richmond^  Matf  iGtb,  1809. 


sue   out  such   i«  ( 
ft  writ. 


Note  by  thk  Ueporters. 

It  has  long  been  settled  in  England^  that  the  quod  cwn  in  trespan  is  fatal. 
Gilbert,  in  his  History  and  Practice  of  the  Common  Picas,  page  134, 195. 
says,  **  The  declaration  must  contain  such  certain  affirmation,  as  that  it  may 
**  be  traversed  ;  for,  if  there  be  no  certain  affirmation  to  make  the  decknH 
^  tion  itself  traversable,  it  will  not  be  oured  after  verdict,  because  it  is  a  (to- 
*  feet  in  the  substance,  if  nothing  be  positiTety  affirmed  to  be  put  in  iifoe  ; 
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mere  right,  a  case  was  agreed  between  the  parties,  from 
vrhich  the  following  statement  is  extracted. 

Henry  Scott^  the  elder,  was  seised  in  fee  of  the  lands 
in  question,  and  by  his  will,  dated  on  the  19th  of  Jamiaryy 

**  and  therefore,  if  a  declAration  be  quod  cum  the  defendant  assaulted  him, 
^  and  the  defendant  pleads  not  guilty,  there  is  nothing  put  in  issue ;  for  the 
**  pleadings  have  affirmed  nothing ;  for,  though  the  defendant  be  found 
**  guil^  on  that  issue,  yet  the  plaintiff  cannot  hare  judgment,  because  no- 
••  thing  is  positively  affirmed  in  the  defendant  by  the  allegata ;  but  if  the 
^  plaintiff  declares  quod  cum  the  defendant  concetnt  se  teneri^  or  quod  cum 
**  mutttatuB  fuistet  et  non  tohit,  or  cum  dtmint^et,  and  the  defendant  ejecit, 
*'  in  these  cases  there  is  a  positive  charge  upon  the  defendant,  and  the  quod 
^  ctott  being  a  branch  of  the  whole  period,  and  making  one  sentence  with 
"  the  latter  part  of  it,  it  is  a  positive  affirmation  ;  therefore,  being  positive,  it 
**  is  equally  traversable  with  the  latter  part ;  and  therefore  a  man  may  plead 
**  noil  est/actum^  nan  mtttuatus,  non  dimisit ;  because,  though  these  came  un- 
*'  der  the  quod  cum  taken  together  with  the  rest  of  the  sentence,  being  po- 
••  sitive  they  make  substantive  issues  of  tliem selves."  Accordingly,  in  all 
the  ancient  and  modern  books  of  entries  of  any  authority,  we  ffnd  the  charge 
in  trespass  positively  alleged,  and  never  with  a  quod  Cfim,  or  whereas.  In 
the  Common  Picas,  indeed,  the  declai'ation  commences  by  way  of  recital, 
t]iat  the  defendant  was  attached  to  answer  the  plaintiff  toherefore,  Cfc.  re- 
•iting  the  substance  of  the  writ ;  but  it  afterwards  goes  on  to  affirm  potitive- 
ly ;  (see  a  precedent  in  Plo-wdtn^  21.  Colthirtt  v.  Bejut/dn^)  which  is  the 
reason  why  that  Court  gets  over  the  objection  arising  from  the  quod  cum,  al- 
though it  is  held  fatal  in  the  Kin^a  Bench;  where  the  plaintiff  declares  im- 
mediately against  the  defendant  in  the  custody  of  the  Marshal,  &c.  and  docs 
not  i*ccite  the  writ  See  the  Old  Book  of  Entries,  {Liber  Jntratioitum,) 
©dit.  1546,  folio  ccxix.  where  there  b  a  declaration,*  **  by  bill  against  a  per- 
••  son  in  custody  of  llie  Marshal,**  for  trespass,  assault  and  battery,  and 
vonndliig ;  setting  forth,  by  way  of  agg^vation  of  damages,  that  in  conse- 
quence of  tlie  defendflnt*s  threats,  and  the  plaintiiTs  fear  of  his  life,  he  was 
prevented  from  attending  to  his  business,  in  buying  and  selling  merchandise, 
ice.  for  a  long  space  of  tSme,  &c.  This  declaration  commences  with  a  posi- 
tfvc  averment,  tlius :  "  Lantn^ence  Burgoyne  complains  of  WtUiam  Ranso, 
•*  being  in  custody  of  the  Marshal  of  the  Marshalsea  of  our  lord  the  Ring, 
•*  before  the  King  himself  of  this,  that  {de  eo  quod)  he,  on  the  twenty -fifth 
**  day  of  Avgtist,  in  the  eighth  year  of  King  Henry  VIII.  with  force  and 
**  arms,  to  m  it,  with  swords,  staves  and  knives,  upon  the  said  JjOtvrence,  at 
**  SteUyng,  in  the  County  aforesaid,  made  an  assault,  and  him  beat,  wounded, 
**  and  ill-treated,  so  that  his  life  was  despaired  of,**  fccc  The  declaration 
then  goes  on  to  state  the  threats  of  the  defendant,  and  the  plaintiff's  loss  of 
business,  and  concludes  with  alia  enonnia,  and  contra  pacem,  in  the  usual 
Ibrm.  In  the  next  folio  of  the  same  book,  there  is  a  declaration  in  case,  upon 
the  custom  of  England,  for  negligently  keeping  fire,  whereby  the  plaintiff's 
Ipoods  and  chattels  were  burnt :  which  declaration  commences  with  the  same 
ptitive  averment    In  folio  ccxviii  k.  and  many  ether  parts  •€  the  tame  b«ok. 
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MARciiy      1731,  devised  them  to  his  son,  Henry  Scott^  and  the  heirs  of 
'    v^-v-^^     his  body  forever  ;  and  died  in  that  yean     Henry  Scott  the 
tJieeaon's      younger,  and  devisee,  being  thus  tenant  in  tail,  on  the  2d  of 
Marchy  1761,  executed  a  deed  of  bargain  and  sale  for  the 

declftrations  in  trespass  by  original,  may  be  found ;  wbich  commence  with 
whereas,  in  reciting  tbe  substance  of  the  writ,  but  afterwards  chai'ge  tbe  act 
positively.  See  also  RastaWs  Entities  661.  b.  675.  b.  667.  b.  669.  b.  643.  a. 
633.  a.  kc.  Coitus  Entries,  667.  a.  b.  Robiiisoi^s  Entries,  from  453  to  479. 
B^nsartTs  Entries  in  the  Court  of  King^s  Bench,  from  206  to  224.  in  all  of 
vliich  the  choice  is  positively  laid.  Jleme's  Pleader,  809.  2  IMly*s  Entries, 
428.  431.  435.  437.  447.  &c.  1  Richardson's  Practice,  K.  B.  182.  183.  C 
RichardsmCs  Practice,  C.  P.  244.  267.  1  Impey's  Practice,  K.  B.  153, 154. 
Morgan^ s  PrecedeiUs,  637.  644.  9  Wentworth^s  System  oj  Pleading,  1.4. 
45.  94.  &c. 

Some  elementary  writers  in  England,  have  said  that  quod  aim  in  trespass 
was  well  enough  after  verdict,  though  possibly  it  might  be  bad  on  demurrer. 
See  5  Comtfu^s  Digest,  by  Rose,  766.  tit.  "  pleader."  (3  xi.  3.)  2  Mor- 
gan's Vad.  J\Jec.  233.  In  support  of  this  position,  the  case  of  Dtmglas  t. 
Hail,  1  Wils.  99.  is  cited  :  but  on  examining  that  case,  it  will  be  found,  tha& 
although  the  Court  of  King's  Bench,  tncffw^rfto  get  over  the  objection,  yet 
the  iK)int  was  never  decided.  Afterwards,  in  the  case  of  While  t.  Shavf,  2 
fFils.  203.  in  the  Common  Pleas,  it  was  expressly  adjudged  on  special  de- 
murrer, that  the  guod  cum  did  not  vitiate  the  declaration  ;  but  this  was  on  the 
ground,  that,  in  tliat  Couil,  the  wiit  is  set  out  in  the  declaration,  and  the 
count  is  helped  thereby  ;  though  perhaps,  said  the  Court,  if  it  had  been  » 
proceeding  by  bill  in  the  King'^s  Bench,  it  might  have  been  ill.  To  the  same 
effect  is  Barnes's  Js'otes,  452.  HaUy.  Douglas.  Ibid.  249.  FFarrenv.  LaP' 
don,  Barnardiston^s  K.  B.  423.  Batiman  v.  Fonoler.  Andrews,  21.  Smith  r. 
Reynolds.  Ibid.  "ZSQ.  Goodright  x.  Ifodgson.  But  the  Court  of  JOn^t^e^icA 
BOW  get  over  the  objection,  after  verdict,  by  suffering  the  plaintiff  to  file  a  . 
right  bill,  (the  time  of  filing  which  they  refuse  to  inquire  into,)  and  then 
amending  the  declaration  by  it.  See  2  Stra.  1151.  Wilder 'V.  Handy.  Jbitl^ 
ll€2.     Marshall  Biggs.      I  Tidd's  J*ractice,  {Riley's  ediL)  3W. 

1  he  following  oases  turned  upon  objections  to  the  declaration,  for  want  Of 
t  positive  averment.  Cro.  Eliz.  507.  {B.  R.)  Briggs  v.  Sherifi',  in  tretpas^ 
assiiult  and  battcrj.  Judgment  of  the  Common  PJeas  reversed,  on  account  of 
yuod  cum  in  the  declaration.  Style,  117.  {B.  R.)  Butler  v.  Long,  After  ver- 
dict and  judgment  in  trespass  in  a  Corporation  Court,  error  was  brought,  and 
the  quod  cum  assigned  for  eiTor.  Per  J'oVe,  J.  quod  cum  in  trespass  is  not 
good,  though  in  another  action  it  may.  2  JoMe**,  197.  {B.  R.)  Cholmely  y. 
JHorton.  Trespass  for  battery  and  f:»!sp  imprisonment :  the  plaintiff  declared 
guod  cum,  kc. :  the  defendant  juhtified  by  process  of  an  inferior  Court ;  and 
after  other  pleadings,  there  was  a  demurrer:  but  the  Court  without  regard- 
ing the  plea,  and  though  it  was  a  confessicm  of  the  matter  in  tlie  declaration, 
gavejndgmejit  <A^*/  the  plaintiff  take  not/ting  by  Ids  bill,  for  hy  the  (mm) 
the  declaration  was  defrtctive  in  substance,  nothing  being  precisely  affirmed. 
9  Btdstro'Ie, 2l\.  Sherhvid  v.  Beaton  (/?.  R.)  Trespass  for  asfitiultanU  ba  . 
t<Dy ;  on  not  guilty  pleaded,  there  was  a  verdict  for  tbe  plain lifT^  and  a  mo- 
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same  lands  to  his  son  and  heir  at  law.  Cakb  Scott;  bf     MARcn» 
which  deed  in  consideration  of  the  sum  of  fifty  pounds,  he 
conveyed  an  estate  in  fee^simplc^  to  hold  to  the   said  Caieby 
bis  heirs  and  assigns  forever,  to  his  and  their  proper  use 

tion  in  arrest  of  judgmeot,  because  the  deelaration  vat  with  a  quod  cum. 
After  two  arguments  the  whole  Court,  eccept  Cok^y  were  of  opinion  that  the 
declaration  was  bad,  and  determined  that  thej-  would  be  governed  by  prece* 
dents  which  were  ordered  to  be  searched  for ;  and  two  were  found  by  the 
Sectndartf  directly  in  point  that  the  gtfd  cum  was  insufRcient  On  the  first 
argument.  Coke  held  that  the  declaration  contained  sufficient  matter  of  sub- 
stance ;  but  howeTer  that  might  be,  he  thought  it  wus  aided  by  the  statute 
36  Edn.  111.  c.  15.  which  declares,  that  **  by  the  ancient  terms  and  forms  of 
**  pleaders,  no  men  shall  be  prejudiced,  ao  that  the  matter  of  the  action  beftd" 
**  ^  ohewfed  in  the  declmi-athn  and  the  wtrt."  8  Levintx  \9S,  Mori  ▼. 
TTtacker.  {B.  R.)  Case  for  words :  there  were  two  counts  In  the  declaratioH, 
the  second  of  which  was  cumffue  etiam  the  defendant  spoke  eertain  other 
words,  ke.  ACter  Terdiet  aad  entire  danages  given,  k  was  moved  in  arreat 
of  jvdgment,  that  the  last  count  was  not  affirmatiTC.  Bat,  by  tiie  Oo«rt>' 
this  is  well  enough  in  an  action  on  the  rose,  as  this  b,  though  in  treopatOf  it 
bas  been  ruled  tH.  Ibid,  900.  tVettenhaU  t.  Sherwin  Error  of  a  judgment 
in  battery,  in  CAetler,  that  the  declaration  was  by  way  of  recital,  fuod  evm, 
he  was  beaten,  kc  upon  which  the  judgment  was  arrested.  FUzg^ibbone, 
«55.  (h.  B,)  Mrman  and  Georj^,  Trespass,  assault  and  battery,  in  the 
Cafwnafi  Piea*  g  Terdiet  lor  the  pbiintiff,  and  error  brought  in  the  Kjn^o 
Jiench  /  and  the  error  assigned  was  that  the  declaration  contained  no  posi- 
thre  averment,  being  with  a  quod  cum.  It  was  argued  on  the  point,  whether 
the  recital  of  the  writ  in  the  declaration  could  aid  the  count ;  the  Court 
seemed  to  incline  against  the  plaintiff;  but  no  judgment  was  given. 

It  was,  however,  afterwards  held,  in  tFhite  v.  Shav,  3  HUo.  W3.  that  la 
the  Common  Pleas,  where  the  writ  was  set  out  in  the  declaration,  the  count 
vsa  helped  by  the  writ ;  and  judgment  wrs  given  for  the  plaintiff.  Salh.  036, 
{B.  B.)  Bore  v.  Chapman.  In  trespass,  the  plaintiff  declared  quare  vi  et  ar- 
«■/«,  Sec.  and  after  verdict  for  the  plaintiff,  judgment  was  arrested  ;  for  quare 
is  not  positive  but  interrogatorrt  and  much  worse  than  quod  cum.  But  if  in 
treapaasy  the  plaintiff* declare  with  a  quod  cwn^  and  aflerwards  charge  another 
trespass  with  aUo  de  eo  quod^  kc  and  have  a  verdict  as  to  the  last  part, 
though  it  be  for  the  defendant  under  the  quod  cum,  judgment  shall  not  be  ar- 
rested ;  for  the  latter  part  is  by  way  of  a  positive  charge.  2  Stra.  681. 
JOo^  V.  Edmondt.  2  l/)rd  Ba^fm.  1413.  S.  C  2  Show,  £7.  DumtaUy  qui  tam^ 
fee.  T.  DunotaiL  Debt  on  the  statute  of  eonventieles,  for  the  penalty  of  twen- 
ty pounds.  After  judgment,  error  was  brought,  and  it  was  objected  that  the 
dedaration  was  by  way  of  recital,  with  a  quod  cum  ;  so  that  there  was  no- 
thing laid  positively,  no  direct  averment  that  there  was  a  conventicle  held  or 
kept.  Judgment  was  reversed.  Ibid  295.  Goumey  v.  Fletcher.  In  an  ac* 
tion  on  the  cose,  in  Ireland,  the  plaintiflT  declared  quod  amiy  the  defendant 
took,  and  by  force  and  arras  detained  certain  goods,  Sco.  per  quod  the  plalotlf* 
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Mabcb,  and  behoof,  and  to  and  for  no  other  use,  intent  or  purposr 
whatsoever ;  with  a  covenant  that  the  bargainor  was  possess- 
ed of  an  indefeasible  estate  in  fee-simple,  and  that  the  same 
was  free  and  clear  of  all  incumbrances  ;  and  with  a  general 
warranty,  and  covenant  for  further  assurances  at  any  time 
within  seven  years  ;  and  concludes  with  these  words  :  ^*  la 
^  witness -whereof  the  party  to  these  presents  hath  set  hb 
**  hand  and  seal  the  day  and  year  first  above  written.  But  bc^ 
^*  it  always  provided,  and  it  is  the  true  intent  and  meaning  of 
**  these  ptesents,  that  he  the  said  Henry  Scott^  shall  have 
^  the  whole  use  and  benefit  of  the  above  bargained  land 

lost  the  sales.  After  judgment  for  the  pUuntiffy^a  wHt  of  error  was  brought 
in  the  Court  of  Kitig't  Bench,  ia  England:  and  it  was  held  that  the  quod 
cum  was  naught,  tliough  in  case  /  because  vie  dhU  of  the  actk>n  was  the  ta- 
king and  detainer,  and  the  per  quod  was  only  damage  ;  and  to  there  was  no 
direct  affirnoation;  And  the  judgment  was  reversed.  Ibid.  447.  Dennit  x. 
Eefdejf.  Replevin.  Motion  in  airest  of  judgment,  for  that  there  was  no  express 
arerment  of  the  taking,  in  the  declaration,  but  only  by  a  quod  cum;  ihou^ 
in  cate  or  debt  it  be  well  enough.  Ordered  to  stay  tiU  mored  on  the  other 
tide.  1  Stra.  621.  Amyon  v.  Shore.  In  assault,  it  was  onee  well  laid^  and 
then  went  on  with  a  cumque  etiam,  and  laid  another  assault :  there  were  en- 
tire damages  ;  and  it  was  mored  in  arrest  of  judgment,  that  the  last  assault 
was  not  positively  laid,  but  only  by  way  of  recital.  It  was  eontended-  that  the 
cumque  should  be  construed  as  moreover  ;  hut  per  curiam,  it  has  always  been 
taken  only  as  a  recital  in  these  declarations,  and  the  judgment  was  arrested. 
See  also  I  Tidd*8  Practice,  3§0.  1  Wash.  135.  Smith  v.  Walker,  executor 
ef  JUicheL  Case,  upon  a  contract  of  marriage ;  the  plaintiff  stiites  that  the 
defendant  prombed  to  give  his  g^rand-daughter  as  much  as  he  should  give  to 
any  of  his  own  children,  but  does  not  aver  how  much  he  gave  to  either  of  his 
own  children,  as  to  what  the  plaintiff^ s  claim  amounted.  Held  that  there  wa» 
no  breach  sufficiently  assigned.  1  Call,  83.  Chichester  r.Vass^  S.P.  2  Caff, 
39.  Cooke  v.  Simms.  in  an  action  of  assumpsit,  on  a  note  of  hand,  it  was  held 
that  there  must  be  an  express  assumpsit  laid  in  the  declaration  ;  a  mere  re- 
cital of  tlie  note  in  the  declaration,  not  being  sufficient  In  tlie  case  of  Hoi- 
brook  v.  Pratt,  I  Mcissuchuseits  Rep.  96.  it  was  held  that  the  quod  cum  m 
trespass  was  ill  ;  but  in  Cojin  v.  C<^n,  2  Massachusetts  Hep.  358.  the  Court 
fr*>ni  a  review  of  all  the  cases,. determined  that  it  was  not  fatal,  after  verdiet 
In  the  latter  case,  however,  some  stress  was  laid  on  Uie  particular  words  of 
the  statute  of  jeofails  of  MassachusetU,  which  was  considered  as  more  ex- 
toosivc  in  its  operation  than  the  English  act  of  parliament;  and  also  on  the 
process  and/om  of  the  Judgment  iu  the  Counts  of  that  State  ,•  the  proceed- 
ings beirtg  nearly  assimilated  to  the  practice  of  the  Common  Pleas  of  JS«. 
gland  i  and  the  judgment  in  trespass  never  being  a  capiatur.  See  the  very 
Able  opinbn  of  Ch.  J.  Pahso.ns,  in  the  above  case. 
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**  and  appurtenances  to  him  during  life,'*    This  deed  was     ^^^^* 


sealed  and  delivered  in  presence  of  three  witnesses,  and 
proved  by  two  of  them,  within  eight  months,  (viz,  in  Au* 
^ffwtty  1T61,)  but  not  by  the  third  till  nearly  ten  years  after- 
wards, (viz.  in  Marchj  17T0,)  when  it  was  admitted  to  re- 
cord. 

On  the  19th  of  December j  1769,  Henry  Scott  the 
younger  being  in  possession  of  the  premises,  sued  out  of 
the  office  of  the  General  Court  a  writ  of  ad  quod  damnum 
ibr  docking  the  entail,(l)  directed  to  the  Sheriff  of  North* 
€unpton  County,  reciting  that  he  was  then  seised  as  tenant 
infee'taH  of  the  said  lands  ;  which  writ  was  executed  by 
yohn  HarmanrHon^  the  then  Sheriff,  on  the  17th  of  Januoi^ 
ry^  1770.  The  quantity  of  land  mentioned  in  the  writ  is 
one  hundred  acres,  and  in  the  inquisition,  ninety-nine.  At 
the  time  of  suing  out  this  writ,  Caleb  Scottj  the  bargainee, 
is  admitted  to  have  been  dead,  leaving  issue,  four  daugh- 
ters, two  of  whom  died  in  1784',  under  age  and  without  is- 
sue ;  the  third  died  in  1787,  leaving  a  natural  son  (George 
Fisher^ .  alias  Scott^  one  of  the  demandants ;  the  fourth 
is  Peggy  Scott y  the  other  demandant. 

On  the  15th  oi  August ^  1770,  (after  the  deed  from  Hen* 
ry  Scott  the  younger,  to  his  son  Calebs  had  been  fully  proved 
and  admitted  to  record,)  the  said  Henry  executed  a  deed 
ef  bargain  and  sale  of  tbe  premises,  reciting  the  devise  to 

<l)  By  the  laws  of  Ftr^'ma,  (edit.  1769.  p.  l45,  146.  8.  U,  15, 16.)  it  was 
'  4e«lai)ecl  that  no  fine  or  recoTcry  should  be  leried  or  sufTered,  whereby  to 
defeat  any  estate-taille  ;  nor  shoald  such  estate  be  out  off  or  defeated  by  any 
means  wUatCTer  except  only  by  act  of  Assembly.  Bat  for  the  convenience 
rf  poor  people,  seised  in  fce-taille  of  inconsiderable  parcels  of  land,  oJ\en  ig- 
noraotly  or  undesignedly  devised  in  taille,  it  was  further  declared  that  any 
person  or  persons  teised  in  fee-tattle  general  or  special,  of  lands,  tenementSy 
£ce.  not  exeeeding  the  value  of  two  hundred  pounds  sterling,  might  sue  out 
of  the  Secretary's  office,  a  writ  in  the  nature  of  an  ad  quod  dammtm,  di- 
reeted  to  the  Sheriff  of  the  Coanty  where  the  land  lies,  to  inquuie  by  a  jury 
of  its  value.  And  on  comply  mg  with  the  requisites  of  the  act,  the  tenant  in 
t^le  might  afterwards  by  deed  of  bargain  and  sale,  reciting  the  title  and 
inquisition,  and  expressing  a  valuable  consideration  bona  fide  paid,  convey  the 
Uod  la  fee-sfasplc  to  a  pturchaser,  aad  thus  bar  the  issue  in  taille. 
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March,     \{i^  ^3  tenant  in  taiUe,  and  the  execution  of  the  writ  of  ud 

lo09> 

^^0r     >^     quod  damnum  ;  whereby,  in  consideration  of  lOOL  to  him  m 
Gieefton's     hand  paid  by  John   Harmanaon^  he  bargained  and  sold  the 
▼.  same  to  him  and  his  heirs  and  assigns  forever ;  to  his  and 

,,m  their  proper  use  and   behoof  forever,  and    to  no   other* 

TTiere  is  no  clause  of  warranty,  nor  any  other  covenant 
contained  in  this  deed,  which  was  proved  and  admitted  to 
record  in  the  General  Court  at  the  next  term*  Har^ 
tnanson  afterwards,  on  the  13th  of  February ,  177  ^  ^  sold 
;md  conveyed  the  land  to  Teakie  Robins  ;  whose  executor, 
by  virtue  of  a  clause  in  his  will,  directing  the  land  to  be 
iold  for  the  payment  of  debts,  sold  and  conveyed  the  same, 
on  the  12th  of  August^  \777^  to  Thomas  J^alby ;  who,  on 
{the  10th  of  February^  1778,  sold  and  conveyed  it-  to  Jolm 
pieeson^stmoTy  who  died  seised  thereof,  and  by  his  will  de- 
vised it  in  fee-simple,  to  the  tenants,  in  the  writ  of  right 
nfieijitioned,  who  entered  thereon,  &c. 

It  was  agreed  that  John  Harmanson  had  notice  of  the 
jdeed  from  Henry  Scott  the  younger  to  Caleb  Scott^  before 
ihe  execution  of  the  said  Henrtfs  deed  to  him,  to  -wit,  on 
the  day  of  execiiting  the  writ  of  ad  quod  damnum  {  and 
that  Teakie  Robins  and  Thomas  Dolby  also  had  notice 
(hereof  before  the  ei^ecution  of  the  several  conveyances 
l^iade  to  themf  But  no  notice  is  alleged  to  have  been  re- 
peived  by  John  Gleeson^  senior,  of  that  deed,  at  any  time. 

The  District  Coun»  gave  judgment  for  the  demandants  ; 
from  which  judgment  the  tenants  appealed  to  this  Court* 

Ca//,  for  the  appellants,  argued  that  the  deed  of  bargain 
and  sale  from  Henry  Scott  the  younger  to  his  son  Calebs  be« 
ing  a  grant  of  a  freehold  infuturo  was  void.  But  even  if 
it  were  good,  it  passed  only  a  life-estate  ;  because  such  con- 
veyance by  a  tenant  in  taille  would  only  transfer  so  much  as 
he  could  lawfully  convey.  That  Henry  Scott  the  younger 
ha\'ing  obtained  possession  of  the  land,  not  wrongfully  from 
4iny  thing  that  appears,  was  remitted  to  bis  former  estate, 
and  might  lawfully  defeat  the  entail  of  the  writ  pf  eui  quod 
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ikmmum^  and  afterwards  convey  the  land  in  fee.    But  the      ^|^q  "' 
pointy  on  which  the  whole  cause  turned,  was,  that  Gkeson^ 
under  whom  the  tenants  claimed  was  a  purchaser,  in  1778, 
for  valuable    consiueratton  without  notice.     To  this  was 
opposed  the  deed  of  Henry  Scott  the  younger,  to  his  son 
Caieb  Scott^xn  1761,  which  was  not  recorded  in  due  time. 
By  the  law  then  in  force(a)  no  estate  of  freehold  in  lands  or  (fXSee  Lmm 
tenements  could  pass,  but  by  deed,  acknowledged  by  the  edit.  1769.  f- 
part}',  or  proved  by  TikKZZ  witnesses  xvithin  eight  month.^and  ^^^  4. '  **  ' 
recorded*     Ihe  4th  section  declares,  that  all  deeds  not  so  \ 

acknowledged,  or  proved  and  recorded,  ^^  shall  be  votd^  as 
*^  to  all  creditors  and  subsequent  purchasers*''     The  act  of 
1785(^)  shews  the  sense  of  the  legislature  on  the  subject ;  (6)  See  Sett, 
ftnr  in  that  act,  it  is  declared  that  such  conveyance  shall  not  tnV'  %m 
be  good  **  against  a  purchaser  for  valuable  consideration,  ^®^'  ][°1'  ^ 
"  not  having  notice  thereof y  or  any  creditor,"  unless  it  be  *^^»  *^^' 
proved  and  recorded  as  the  act  directs.     But  the  act  of 
1748,   makes  die  deed  voirf,  whether  there  were  no^ic^  or 
not.     In  the  case  before  the  Court,  the  deed  was  proved 
by  txvo  witnesses  within  eight  months,  but  not  by  the  thirds 
till  nearly  ten  years  afterwards.     The  admission  of  the  deed 
to  probate,  on  the  oath  of  two  witnesses,  was  merely  for  safe* 
keeping,  and  could  give  it  no  additional  validity  ;  and  the 
proof  by  the  third  witness  was  corctm  non  judice;  the  ju- 
risdiction of  the  Court  being  confined  to  eight  months.     If 
it  be  objected  that,  after  the  deed  was  recorded  even  though 
the  eight  months  had  elapsed,  it  would  operate  as  construe^ 
tive  notice,  it  may  be  answered,  that  a  party  is  not  bound  to 
look  for  a  paper  which  is  not  a  matter  of  record  ;  and  no 
recording  in  any  other  manner  than  the  act  prescribes,  will 
be  a  compliance  with  the  law.     Hence  it  is,  that  Courts  of 
equity  entertain  bills  for  new  conveyances.     On  the  last 
point,  Mr.  Call  cited  the  following  authorities,  as  containing 
die  same  principle,  viz.  1  IVash.  319.  Turner  v.  Stip,    2 
Wash*  64.  per  cttriamy  in  the  case  of  Currie  v.  Donald.     1 
CalL,   121.    Maxwell  v.   Light.    2  Call^  198.  Anderson  v. 
Anderson.     1  JohnsorCs  (JV.  T.)  Rep.  498.  Jackson^  ex  dem. 
Wyckoffj  V.  Humphrey.    Kippen  and  Co.  v.  Walrondj  Fc- 
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^1809.^  dcral  Court,  (MS.)  per  Judge  Chase^  who  held  cleariy  that 
a  subsequent  purchaser  should  be  protected  against  a  deed 
not  fully  proved  in  time* 

Wickham^  for  the  appellees,  contended,  that  by  the  deed 
of  Henry  Scott  the  younger,  to  his  son  Caleby  the  whole 
estate   passed  to  the  bargainee  ;  and  though  a  use  limited 
(fl)  Shep,  upon  a  use  would  be  void  at  law,(a)  yet  a  Court  of  Equity 
I^Btack.  Com.  would  consider  it  a  trust,  and  enforce  it.     In  Goodright^  ex 
^^b^  3  Bitrr  ^^*  Tyrrell^  v.  Mead  and  Shilsony{lf)  it  is  said  by  all  the 
1703. 1705.      Judges,  to  be  a  setded  point,  ^^  that  a  release,  or  a  bargain 
^  and  sale  by  the  tenant  in  tail,  is  not  abhohUely  void ;  but 
**  conveys  a  base  fee,  defeasible  by  the  issue  in  tail  i^^  but 
certainly  not  by  the  tenant  in  tail  himself.     This  convey- 
ance, then,  operated  as  a  complete  divesture  of  the  estate 
of  Henry  Scott  the  younger,  and  passed  all  his  estate^  not 
for  life  only,  but  in  fee-simple,  determinable  by  the  issue 
in  taiL     On  the  same  principle,  it  has  been  decided,  that 
such  a  conveyance,  by  tenant  in  tail,  of  the  wife's  land, 
(c)  7  Term  Would  deprive  the  husband  of  curtesy,  (c)     If  Caleb  Scott 
me,  ex  dem.  ^^^  brought  his  actiou  at  law,  he  must  have  recovered,  and 
divert'  and    ^^^  father  would  have  been  driven  into  equity  to  support 
•tfiert.  hi3  life-estate  ;  the  legal  estate  being  vested  in  the  son.     It 

may 'be  contended  that  the  deed  from  Henry  Scott  the 
younger,  to  his  son  was  wholly  void,  by  the  express  terms 
(d)  Sec  Viry.  ^^  the  act  of  1748,  s^ct.  14f/yd)  which  declares  all  con- 
nm'V^i^-  veyanccs  for  the  purposes  of  defeating  an  estate  tail,  void. 
But  the  statute  de  donis  had  a  clause  equally  comprehen- 
sive ;  and  it  has  always  been  held,  that  as  the  object  of  the 
law  was  to  protect  the  issue  in  tail,  so  far  as  the  deed  went 
to  defeat  his  estate,  it  was  void,  only  ;  but  was  good,  as  it 
{e)  3  Catty  respected  the   tenant  in  uil.CO     Henry  Scotty  therefore, 
dietoii,  J.    in  not  having  the  ^mm  of  the  land  in  tally  was  not  authorised 
Harufood.  ^'      to  bar  the  issue  by  a  writ  of  ad  quod  damnum. 

Whether  a  subsequent  purchaser  or  creditor  should  be 
bound  by  constructive  notice  of  a  deed  after  it  was  record- 
ed, though  not  within  the  eight  months,  is  a  question  of 
immense  importance  to  the  citizens  of  this  co^ntry•    Oa 
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principle^  nothing  can  be  ckarer  than  that,  after  a  deed  ia     Marxk» 
once  recorded,  it  is  constructive  notice  to  the  whole  world  • 
and  such  has  always  been  understood  as  the  course  of  de« 
cision  under  the  old  General  Court  system.*    In  England^ 
4he  Register  act  says  not  a  word  about  notice,  and  yet  it 
has  always  been  construed  as' if  the  words  ^^  without  notice" 
had  been  inserted  after  the  word  "  purcha8ers."(a)     None  {a)Cowp.7i9. 
of  me  cases  cited  by  Mr.  Call  apply  to  the  present;  bt'  Jield  \n  Doe  y 
cause  they  either  turned  upon  the  inmfficiency  or  irregth 
tarity  of  the  proof,  which  did  not  authorise  the  Court  to 
teccive  the  deed  at  all ;  or  contained  the  opinions  of  re- 
spectable Judges  of  other  States  not  conversant  with  our 
laws.     But  there  is  nothing  to  prevent  the   Court  from  re- 
ceiving proof  of  the  execution  of  a  deed,    after  eight 
months  from  its  date.     Besides,   a  deed  may  bear  date 
prior  to  the  time  of  its  delivery^  which  is  the  true  date  in 
law,  or  it  may  be  reacknowledged  by  the  grantor ;  and, 
if  thb  should  not  appear  from  the  face  of  the  deed,  proof 
may  be  admitted  to  shew  it,  and  the  time  of  the  deUvery 
or  reacknowledgment^  though  posterior  to  the  date,  would 
be  the  period  from  which  the  eight  months  should  be  com- 
puted.    Ever}'  person  is  presumed  to  have  notice  of  an  in- 
strument when  he  might  have  notice  ;    and   every  thing 
which  puts  it  in  the  power  of  a  party  to  obtain  notice,  is 
(instructive  notice.     In  the  case   before   the   Court,  Har* 
manson  not  only  had  actual^  but  constructive  notice  ;  not 
having  purchased  till  after  the  deed  from  Henry  Scott  the 
younger,  to  his  son  Caleby  was  fully  proved,  and  admitted 
to  record. 

Wednesday y  Marcfi^  15th.  The  President  delivered  the 
resolution  of  the  whole  Court,  (absent,  Judge  Lyons,)  that 
there  was  no  error  in  the  record,  and  that  the  judgment  of 
the  District  Court  be  affirmed. 

The  reporters  are  authorised  to  state,  "  that  the  Judges 
**  were  unanimous  upon  this  ground,  that  Henry  Scott  the 
*'  younger,  having  by  his  deed  of  bargain  and  sale,  with  war- 
'*"  ranty,  to  his  son  Ca/eby  and  his  heirs,  and  dlso  with  a  cove- 
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^^  naDt  that  he  was  seised  of  an  estate  in  fee-simple,  and  far 
^^  further  assurance,  parted  with  his  whole  estate  in  the  lands 
^^  in  question,  was  no  longer  seised  of  an  estate  tail  therein^ 
"  which  was  absolutely  necessary  to  entitle  him  to  sue  o«t 
^  a  writ  of  ad  quod  damnum  ;  and  by  so  doing  was  guiltjr 
^^  of  a  fraud,  and  nothing  passed  by  virtue  of  his  subse* 
**  quent  deed  of  bargain  and  sale  to  John  Harmanson^ 
"  which  was  therefore  void  in  law.*' 


Vance  against  Walken 


March  8M, 
1809. 

An  agree-  ON  the  5th  day  otjuhf^  1802,  John  Vance  exhibited  Xq 
oerning  the  ^he  Judge  of  the  Superior  Court  of  Chancery,  holden  at 
&ndM><M<ec?  •^^^"^'^f  a  bill  against  Francis  Walkn^  stating,  in  sub- 
***!?'  **of**"  *^^"^^»  ^^^  ^  number  of  years  ago  a  certain  John  Huston 
eoDveyanceon  setded  upon  a  tract  of  land  lyinc:  in  the  County  of  Wash* 

the  part  of  the    .  .      ,     ,     ,      .  t  .      ,      ••     .         r  ,  *^ 

9eUety  And  bj  tngtony  included  withm  the  limits  of  a  grant  made  to  Dr. 
thereof"*  and  Thomos  Walker^  generally  denominated  the  **  WolfhiU 
Se^^haa^.^  "  ^^^^^  ''^  *^^  *«  '^'^  Huston  Settled  upon  the  said  land  on 
wecution^rfa  ^^^  ^^^^^  °^  proposals  then  published  by  the  said  Dr.  Walker^ 
hond  or  bondt  inviting  pcrsoHs  to  setde  within  die  limits  of  his  grant,  and 
on  the  part  of  that  they  should  have  a  fee>simp1e  in  the  lands  setded,  on 
is  fi^^  and  payment  of  llL  for  every  hundred  acres  by  them  desired  ; 
iween'*7he**  ^^^^'^  ^^^^'^  Huston  had  made  some  improvements  on  the  ^ 
ffdr*^heirt°?n  ^^'^  ^^^^^j  the  Complainant  purchased  of  him  his  right,  sub- 
'*  rf!  '"**  J^^^  *^  ^^^  payment  of  the  money  due  Dr.  Waikery  which 
be  disturbed  had  not  been  paid,  took  possession  of  the  land,  and  re« 
\ef  fraud,  or  mained  possessed  thereof.  That  several  years  afterwards, 
!^vX*"Tr  Dr.  Walker,  who  resided  in  Albemarle,  came  to  the  Coun- 
ancc  or"blwui  ^  ^^  Washington,  and  being  informed  of  the  circumstances 
be  shewn  and  aforesaid  by  the  complainant,  appeared  well  satisfied,  and 
unless    some  agreed  that  he  should  have  all  the  land  lying  within  certain 

note  or    me- 

morandum  in  writing  be  made,  pursuant  to  the  statute  of  frauds  and  perjuries  (if  subsequent 
to  that  statute)  at  the  lime,  or  after  the  execution,  of  sueh  conveyance  or  bond,  wheretqr  it 
nay  appear  that  the  parties  had  agreed  to  some  further  explanation  or  modification  of  the 
terma  of  the  agreement  at  therein  expressed. 
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designated  bounds,  not  chimed  by  or  aunreyed  for  any      Mattch, 


other  person,  at  the  established  rate  of  11/.  with  interest 
tdiereon  from  the  time  of  actual  settlement ;  but,  as  the 
land  had  never  been  surveyed,  and  lay  between  the  claims 
of  a  number  of  other  persons,  the  complainant  and  the  said 
Waiker  coukl  not  then  ascertain  the  actual  quantity  com* 
prehcnded  within  the  limits  agreed  on  by  them^  but  esti- 
mated  it  at  o(X>  acrt* s ;  that,  thereupon,  the  complainant 
delivered  to  Walker  a  horse  at  the  price  of  65/.  and  re- 
ceived of  him  25/.  (the  price  of  300  acres  ot  land,  at  11/. 
per  hundred  acres^  together  with  the  interest  thcrton, 
amounting  to  the  siiHn  of  40/)  it  being  expressly  agreed 
between  them,  that  the  comjlainant's  receiving  the  said 
surplus  of  25/.  should  not  iirtjudice  his  right  16  the  residue 
of  the  land  within  the  designated  limits  ;  but  that  he  should 
have  whatever  that  quantity  might  be,  whet>  ascertained, 
on  paying  the  ssud  consideration  of  11/.  per  hundred  acres, 
and  interest  thereon  from  the  time  of  actual  settlement  ; 
that  Walker  promised  to  have  the  land  surveyed  in  a  short 
time ;  that,  afterwards,  he  appointed  a  certain  Daniel  Smith 
bis  agent  respecting  those  lands,  to  whom  the  complainant 
made  frequent  applications  to  come  and  survey  the  land, 
which  he  always  failed  to  do  ;  that  the  said  Smith  removed 
out  of  the  State,  and,  after  his  removal,  the  said  Thomas 
Walker  had  no  agent  in  the  County  oi  WaMngton. 

I'hc  bill  further  stated  that  Thomas  Walker  departed  this 
life,  having  devised  the  lands  comprehended  within  the 
**  Wolf  hill  tracty^  to  his  son  Francis  Walker  y  who  about  two 
years  before  the  filing  of  the  bill,  came  to  the  County  of 
Washington  to  setde  the  matters  relative  to  the  said  tract  of 
knd  ;  that  the  complainant  then  made  application  to  him, 
stated  the  circumstances  aforesaid,  and  requested  that  the 
land  he  bad  ptu-chased  might  be  laid  off,  and  the  quantity 
ascertained,  and  that  he  would,  on  the  complainant^s  pay- 
ing according  to  his  contract,  make  him  a  tide :  that,  ac- 
cordingly, the  land  was  surveyed,  and  discovered  to  con* 
tttti  773  acres ;  whereupon  the  said  Francis  Walker  refused 

Vol  lU.  Oo 
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Mat^gr,     to  let  him  have  any  greater  quantity  diaii  300  actea, 

^^*        he  would  pay  at  the  rate  of  twenty  shillinga  ftir  each  aero 
exceeding  that  quantity,  and  threatened,  in  case  of  refusal^ 
to  tell  the  qu^tky  exceeding  diree  hundred  acres  i  that 
the  complainant  being  ignorant  in  law,  and  not  knowkig« 
at  that  time,  that  he  could  prove  the  contract  with  Tfwmm 
Walker ;  and  ^^  being  much  intimidated  by  the  threats  of 
^^  the  said  Francis  Walker  ;  not  knowing  as  no  part  of  die 
^Mand  had  ever  been  laid  off,  but  the  said  Francis  Wedker 
^  would  compel  him  to  take  the  300  acres  in  some  part  of 
^  the  tract  the  least  valuable,  and  take  away  the  vahiabb 
^^  improvements  which  he  had  made  with  much  expense 
^^  and  labour  for  many  years  ;"  consented  to  pay  the  suoa 
demanded  ;  and  gave  two  bonds  for  218/»  each,  as  the  coo« 
sideration  money  for  the  quantity  of  land  exceeding  300 
ficres;  but  that  it  was  expressly  agreed  between  the  said 
Francis  Walker  and  him^  that,  if  he  could  thereafter  prove 
any  agreenient  with  the  said  Thomas  Walker^  deceased,  he 
should  have  the  benefit  thereof,  whatever  it  might  be ;  that 
he  had  since  discovered,  from  a  reputable  person  who  waa 
present  at  the  time  when  the  said  Thomas  fVolkir  contracts 
ed  with  him,  that  he  could  by  his  testimony  fully  prov« 
the  said  contract  i  but  that  Francis  Walker  had,  neverthei* 
less,  instituted  suiu  on  the  said  two  bonds  in  die  District 
Court  of  Washington  and  recovered  judgments.     The  bill 
concluded*  with  praying  an  injunction  to  the  said  judgpentSi 
or  so  much  thereof  as  exceeded  11 A  for  each  hundred  acres^ 
with  the  interest  thereupon  ;  which  was  granted. 

The  answer  of  Francis  Walker  admitted  that  Thomtm 
Worker  had  a  patent  for  the  tract  of  land  called  Wolf  hill,  a 
part  of  which  he  spld  to  sundry  peraons  ;  but  alleged  tfaati^ 
considerable  part  was  setded  by  individuals  widiout  mf 
contract  whatever ;  that  the  respondent  knew  nothing  of 
any  contract  with  Huston  relative  to  the  land  in  question, 
and  finding  no  mention  of  any  transacliona  with  him  in  the 
books  of  Thomas  Walker^  supposed  that^  if  Huston  ever 
was  in  possession  of  the  said  land,  he  became  so  by  aa  wom 
lawful  entry,  and  was  pever  legally  eptided  thereus     T^, 
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tetpondtnc  abo  denied  any  knowledge  of  the  proposab  al- 
leged in  the  biU  to  have  been  made  by  Thomas  Walker  / 
obaetving  that^  if  ever  made,  they  must  have  appeared  in 
the  public  prints  of  that  day,  and  might  easily  now  be  pro- 
duced ;  but  that  he  had  often  required  the  persons  in  that 
neighbourhood  to  produce  the  proposals  under  which  many 
of  them  pretended  to  set  up  daims  to  the  kmd,  and  none 
of  them  ever  shewed  any  such  ;  that,  probably,  those  pro- 
posals related  to  the  lands  of  die  Loytd  Company^  of  whidi 
Thomas  Walker  was  a  member,  manager,  and  director,  and 
not  to  those  belonging  to  hioMelf ;  die  respondent  having 
dhrays  understood  that  such  proposals  were  made  by  him 
relative  to  lands  belonging  to  the  said  Company,  which 
were  near  and  adjoining  his  own. 

The  answer  farther  stated  that  the  respondent  when  he  vi- 
sited the  Western  Country  invited  all  who  had  made  any  con^ 
tracts  with  Thomas  Wa^ker^  to  come  forward  and  produce 
them ;  averring  that  he  was  ready  to  make,  and  did  actually 
make  deeds  to  aU  who  called  upon  him  properly  authorised 
to  demand  a  conveyance ;  that,  accordingly,  he  made  a 
onveyance  to  the  complainant  for  dOO  acres,  in  consc* 
tjuence  of  the  contract  which  appeared  to  have  been  made 
with  him,  and  also  for  473  acres  more  which  he  purchased 
of  the  respondent,  and  for  which  he  executed  the  bonds  ia 
die  bill  mentioned  ;  that  on  the  books  of  Thomas  Walker^ 
the  complainant  is  charged  with  300  acres  of  land  sold  him^ 
«nd  IB  credited  by  40/.  in  part  of  principal  and  interest  du« 
for  the  same ;  that  the  respondent  offered  to  lay  off  the 
lands  to  which  the  complainant  was  entitled  in  such  man- 
ner as  he  should  direct,  and  so  as  to  include  his  improve- 
saents  ;  and  ner>er  used  any  threats  to  induce  him  to  exe* 
ente  the  bonds,  which*  were  given  in  pursuance  of  a  /(ur^ 
jnst^  and  honest  contract  made  with  a  view  to  accommodata 
Mm  in  many  respects,  particularly,  as  the  land  was  sold  bjr 
Ae  redpoodent  for  l€ss  than  he  could  have  got  (rom  other 
purchasers  i  that  the  complainaBt  did  not,  and,  as  the 
respondent  believes,  could  not,  shew  a  title  even  to  the  300 
tUteesy  (wUch  the  vespottdeat  wns  wiUuig  to  convey  to  hia 
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in  consequence  of  the  entry  made  in  Thomaa  Walker^s  boofc^) 
much  less  to  any  other  portion  oi'  the  land,  and  (so  lar 
from  pretending  to  establish  a  claim  for  more  than  300 
acres)  in  a  conversation  with  the  delcndant  about  the  time 
of  making  the  purchase,  expresacd  his  regret  that  he  had 
not  purchased  the  whole  of  the  hmds  of  Dr.  Walker ^  as  he 
might  then  have  got  them  for  11/.  per  hundred  acres. 

A  number  of  depositions  were  taken,  of  which  (as  the 
Judges  of  this  Court  differed  in  opinion)  the  tbUowiQ|^ 
abridged  abstract  may  be  proper. 

John  Ctrmphell  deposed  that,  in  the  fall  of  the  year  1769, 
he  came,  for  the  first  time,  to  the  western  parts  of  VirginUif 
oow  comprehended  within  the  limits  of  Washington  Coun- 
ty ;  that,  on  his  way,  he  overtook  a  number  of  persons 
vhu  informed  him  that  they  were  coming  to  see  a  tract  of 
land  owned  by  Doctor  Walker^  which  the  deponent  under* 
stood  was  the  Wolf  hill  tract,  which   they  said  he  offere4 
to  settlers    and  emigrants     at    III*   per  hundred   acres; 
that  the  deponent  saw  Doctor  Walker  in  Stauutemy  the  £c4» 
lowing  summer,  and  asked  him  on  what  terms  he  sold  the 
lands  within  the  survey  called  the  Wolf  bills ;  that  he  an* 
swered.,  at  11^  per  hundred  acres,  and  observed  that  he 
had  published  fully  his  terms   and  conditions  in  advertiaflk 
ments  dispersed  in  the  Western  Countrif^  and  that  the  di>*^ 
ponent  would  see  one  at  Col.  Itgliit^Sy  and  be  fuUy  infom^ 
ed.     The  deponent  accordingly  called  and  conversed  witk 
Col.  Jnglisy  who  confiiTned  the  terms  as  mentioned ;  byt 
the  deponent  could  not  say  whether  he  saw  the  advertise 
ment  or  not,  nor  that  he  ever  saw   one,  but  ^^  thinks  he 
**  did ;"  that,  perhaps,  at  this  period,  there  are  none  of 
them  to  be  had  ;  and  he  never  heard  of  any  being  set  vnf^ 
except  at  Fort  Chiswell  and  Ingli^^s  ferry,  few  persons  at 
that  time  being  settled  on  the  waters  of  Holsteim  but  it 
was  a  general  report  and  belief,  and  never  contradicted  m 
any  instance  within  his  knowledge,  that  the  terms  on  whidi 
the  said  Wolf  hill  tract  was  sold  were  at  IXL  per  hundred 
acres.     A  few  years  afterwards.  Doctor  Walker  cmmt  ti»^ 
that  country,  and  the  deponent  aaked  hapi  whedi^  he  thn. 
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coDtimicd  to  sell  the  said  land  at  11/.  per  hundred  acre«  ;  Marck. 

•  1809. 

that  he  answered  yes,  but  bad  established  a  uniform  period 


firom  which  interest  should  be  paid.     Afterwards  Robert       Vanec 
DoaJte  came  as  his  agent,  and  surveyed  lands  for  settlers  :      Walker. 
he  told  the  deponent  his  inatructions  were  not  to  suffer  any 
^  strifMp"^  of  land  lying  between  surve\s  made  for  settlers,  or 
ihe  original  patent  line,  but  that  they  must  join,  unless 
there  was  sufficient  between  to  make  a  plantation. 

Alexander  Breckairidge  deposed  that,  some  time  in  the 
year  1769,  a  certain  Robert  Doake  informed  him  that  he 
was  agent  for  Dr.  Thomas  Walker  to  setde  and  lay  off  a 
tract  of  land  on  Hoktein  river,  known  by  the  name  of  the 
WolfhiV  survey,  and  to  sell  said  lands  out  at  11/.  per  huiw 
xlred  acres  ;  and  the  deponent  agreed  with  said  Doake  to 
take  a  part  of  said  lands,  provided  he  should  like  it  when 
he  saw  it ;  that  he  made  choice  of  a  part  of  the  said  land, 
and  built  a  cabin  thereon,  to  which  he  moved  in  SejAem^ 
bery  1770;  that,  in  the  year  1772,  the  said  Doakt  laid  off 
part  of  said  lands  to  the  setders  who  were  then  upon  it,  and 
informed  the  deponent  that  his  instructions  from  Walker 
ipere,  that  the  purchasers  must  join  two  sides  of  the  patent 
lines  and  one  of  a  purchaser  ;  or  one  side  to  the  patent  line, 
and  two  sides  to  the  purchasers'  lines ;  so  that  no  vacant 
lands  should  be  left  between  them :  and,  in  the  year  1773, 
the  said  Doake  and  Walker  came  and  appointed  the  settlers 
to  meet  at  Samuel  Bnggs^ej  on  the  21st  day  of  Aj)rilj  to 
execute  bonds  for  payment  of  the  purchase-money,  and 
ti^e  Walker's  bonds  for  conveyances  ;  and  Walker  said  they 
should  pay  interest  on  the  purchase-money  until  the  whole 
should  be  paid,  and  then  he  would  make  them  tides. 
jUexander  Breckenridge^  on  being  asked  whether  he  was  in-* 
lerested  in  this  controversy,  said  that  he  was  in  no  wise 
interested  ;  and  idso  swore  positively  that  John  Huston 
impibved  part  of  the  land,  and  sold  his  claim  to  John 
Vance. 

Josias  Gamile  deposed  that,  in  the  year  1769,  on  his 
ipay  to  Jlobteiny  he  met  \rith  an  advertisement  at  CoL  £^ 
gli9\  Qtt  New  river,  atatuig  to  all  emigrants  who  wanted 
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to  settle  on  die  WolffuU  tract,  that  diey  should  hftve  tfat 
land  at  11/.  per  hundred  acres ;  in  consequence  of  whicb 
advertisement,  the  deponent  made  a  setdcment  on  die  saUl 
tract,  and  paid  for  it  at  the  rate  of  1\L  per  hundred  acres  ; 
that  no  dme  was  limited  when  the  11/.  should  be  paid,  but 
settlers  were  at  liberty  to  pay  interest  as  long  as  they 
pleased  ;  that  he  paid  interest  from  one  year  after  he  gave 
his  bond  ;  that  he  knew  of  HustorCs  making  an  improve- 
ment on  the  same  proposals^  and  that  Huston  told  him  that 
John  Vance  had  bought  of  him. 

y antes  Piper  swore  that,  he  settled  on  part  of  the  WoffhiS 
tract,  under  certain  proposals,  which  he  understood  had  been 
made  by  Thomas  Walker y  that  settlers  should  have  as  much  as 
they  wanted  ztWL  \0s.  Od.  or  1 1/.  per  hundred  acres  ;  for 
as  to  the  sum  he  was  not  positive ;  that  he  lived  thereon 
dxHit  two  years,  and  then  made  payment  at  the  rate  afore- 
said, and  pursuant  to  the  proposals  he  had  heard,  and  ob* 
tained  a  tide  for  the  quantity  claimed  according  to  those 
proposals* 

Christopher  AekUn  (between  whom  and  Francis  Waiter 
an  appeal  concerning  part  of  the  Woifhiii  tract  is  now  pend* 
ing)  deposed  that,  as  well  as  he  recollected,  some  time  in 
die  year  17/1,  yohn  Huston  made  an  impmvement  on  the 
land  which  the  deponent  understood  he  afterwards  sold  to 
yokn  Vance;  that  he  recollected  a  grey  horse  which  Huston 
got  from  Vance^  which  he  understood  and  believed  was 
given  as  part  of  the  price  of  the  land  ;  that  Huston  chiimeil 
and  sold  to  Vance  more  land  than  Vance  ultimately  obtam* 
ed ;  for  that  in  setding  a  controversy  between  Vance  and 
the  deponent  concerning  their  boundaries,  the  arbitrators 
ran  the  line  between  them  so  that  Vance  lost  a  part  of  whafe 
be  claimed. 

James  Crorw  deposed  that,  in  Aprily  1T7S,  he  applied  S» 
'nomas  Watter  to  purchase  a  part  of  the  WolfhiH  tract,  and 
was  told  by  him  diat  his  price  was  1  \L  per  hundred  acres, 
but  that,  as  money  then  was  not  as  good  as  it  had  been,  tf 
die  deponent  would  pay  Mm  in  horses  ^mdlcattky  a$  the  sit 
ratesy  the  price  of  die  land  shouM  be  as  usual  f  for  he  dM 
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ttot  nose  the  price  of  his  land  i  that,  noreover,  be  heard 
ium  say  that  he  charged  interest  £rom  the  time  of  the  set- 
demeat  made,  and  no  farther  back,  as  the  settler  ought 
lK>c  to  pay  interest  until  he  received  a  benefit. 

Joseph  Bhck  deposed  that,  in  1778,  John  Fance  and 
Thomas  Walker  were  both  af  his  house,  and  he  saw  John 
Vance  pay  Thomas  Walker  for  300  acres  of  land  in  a  horse, 
and  said  Walker  pay  the  difference  between  the  price  of  the 
horse  aad  the  land,  in  cash,  to  the  said  Vance  ;  that  Fance 
desired  him  to  keep  the  money  until  the  land  was  survey- 
ed, but  Walker  chose  to  pay  it :  the  deponent  was  told  by 
both  parties  that  Fcmce  was  to  have  the  balance  of  the  land 
he  then  claimed,^  by  paying  11/.  per  hundred ;  and  Walker 
said  his  intention  was  to  give  good  measure,  for  he  allowed 
his  surveyors  to  throw  in  five  acres  to  every  hundred.  The 
deponent  was  told  more  than  once  by  Daniel  Smithy  agent 
lor  WaUery  that  he  had  John  Fance^s  land  to  run :  he 
knew  of  no  limited  time  within  which  the  liL  per  hundred 
was  to  be  paid  ;  and  (being  asked  from  what  time  the  set- 
ters paid  interest)  said  that,  one  year  after  he  gave  his 
own  bond,  which  was  in  1772,  he  piud  interest* 

WiUiam  T*  Conn  described  the  improvements  made  on 
the  land  held  by  Fanccy  saying  that  about  100  acres  were 
cleared,  and  several  setdements  made,  separated  by  pieces 
of  woodland  \  and,  in  the  deponent's  opinion,  30O  acres 
cxmU  not  be  l»d  off  so  as  to  include  all  the  improvements, 
without  great  inconvenience,  and,  perhaps,  not  at  all,  with* 
out  leaving  spaces  between  it  and  the  ^  adjoining  neigh* 
bouring'*  lines* 

Michad  Deckart^e  testimony  is  to  the  same  effect.  Joseph 
Jkklin  made  oath  that,  when  his  father,  Christopher  Ackliny 
was  about  executing  a  deed  of  trust  to  Francis  Walker j  to 
aecore  the  payment  of  the  purchase-money  for  a  part  of  the 
Wolf  hill  tract,  the  deponent  asked  Francis  Walker  if  exe* 
cniting  the  deed  of  trust  would  not  preclude  his  father  from 
the  benefit  of  his  contract  with  Thomas  Walkery  in  case  he 
could  prove  any ;  and  Francis  Walker  replied,  that  any  con* 
tracts  made  with  lus  father  shotdd  sitandgood^  though  the 
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deed  of  trast  was  executed*  llie  deponent  underateiBd 
this  expression  as  applpng  generally  to  all  persons  having 
claims  to  any  part  of  the  fVofhill  tract.  This  witness  also 
swore  that  Francis  Walker  threatened  to  sell  Christopher 
Acklin^s  land  if  he  did  not  comply  with  his  terms,  which 
were  twenty  shillings  per  acre, 

Benjamin  S/jecker  deposed  that,  when  Francis  Walker 
was  in  the  Western  Countrt^  settling  his  aflfairs  respecting 
the  Wolf  lull  tract  of  land,  he  was  at  the  house  of  John 
M^Cormck^  in  Abingdon^  with  a  number  of  persons  who 
had  given  their  bonds,  and  to  some  of  whom  he  had  exe« 
cuted  conveyances,  when  it  was  mentioned  by  some  per« 
son  that,  as  the  bonds  were  executed,  they  would  be  de- 
prived of  the  benefit  of  contracts  made  with  Thomas  WtiU 
ker^  deceased,  to  which  Francis  Walker  replied  that,  if  any 
person  claiming  lands  in  the  said  tract,  could  thereafter 
prove  having  made  a  contract  with  his  father,  they  sbouldy 
notwithstanding  their  having  given  bonds,  have  the  benefit 
of  such  contract,  and  that  he  would  be  bound  thereby  and 
carry  it  into  effect ;  and  called  on  the  deponent  and  some 
other  person  to  bear  testimony  ;  that,  moreover,  the  de- 
ponent heard  Vance  tell  Frrmcis  Walker  that,  if  he  had  paid 
his  father  a  trifle  more,  he  would  have  got  his  deed,  and 
that  he  could  proye  his  contract  with  7  homas  Walker  by 
some  person  in  Frenchbroady  in  Tenessee. 

James  Vance  swore  that  he  heard  John  Vance  comphin. 
to  Francis  Walker  that  he  conceived  it  hard  to  pay  %OSw 
per  acre  for  the  land  he  claimed,  when  by  his  contract  he 
was  to  have  had  it  at  11/.  per  hundred  acres  ;  and  that 
John  Vance  would  not  have  complied  with  Francis  Walker^M 
terms,  had  he  not  been  afraid  that  Walker  would  sell  the. 
land  to  other  persons  ;  particularly,  as  it  was  understood 
that,  if  he  refused  to  comply,  a  certain  Capt.  White  was  ta 
have  it. 


The  cause   came  on  to  be  JpnaUy  heard,  by  consent  off 
parties,  on  the  9di  of  Jtdy^  1803,  when  the  Chanoellor 
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dkiolvcd  the  iojuncuan  and  dkmissed  the  bill,  whereupon 
Fkncv  i^pcaled* 

Wkkham^  for  die  appellant,  considered  the  testimony 
sufficient  to  authorise  a  decree  in  his  favour,  ujsisting 
especially  on  Francis  Waiker*^  public  declaration  that,  if 
any  persoor  so  circumstanced,  could  prove  the  contract  with 
Doctor  Walker^  his  father,  he  would  grant  him  the  benefit 
of  it ;  aod  <m  the  coercion  under  which  Vance  executed  the 
bonds* 
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Qdi^  for  the  appellee,  commented,  1.  On  the  deposi^^ 
tioos  of  Joaepk  Black  and  others,  and  endeavoured  to  shevi< 
that  the  evidence  did  not  prove  the  contract  contended  for* 
He  said  the  answer  sufficiendy  contradicted  the  bill ;  and 
the  testimony  produced,  was  not  competent  to  outweigh 
the  answer.  He  remarked  the  great  improbability  of  such 
extensive  credit  being  given  (as  it  was  pretended  was  given 
by  Dr.  fVaUter)  where  the  consideraticHi  was  only  11/.  per 
hundred  acres. 

2.  He  relied  on  the  principle  of  law  that  parol  evidence 
of  conversations  previous  to  the  execution  of  a  deed^  is  not 
to  be  received  to  introduce  any  stipulation  not  contained  in 
it ;  in  support  of  which  he  quoted  1  Fond*  ^00.  and  the 
cases  there  cited.  He  observed,  that  to  this  rule  there 
were  only  two  exceptions ;  1st.  Where  by  fraud  some 
material  part  of  the  agreement  was  omitted  ;  and,  2dly« 
IVhcrc  the  drawer  of  the  deed  by  mistaie  omits  a  part ;  but 
Aere  is  no  instance  in  which  parol  evidence  is  admissible 
where  the  parties  imderstand  the  whole  subject,  and  de-^ 
signedly  fail  to  insert  a  part* 

Wirty  on  the  same  side.  If  ever  there  was  a  case,  in 
which  die  salutary  provisions  of  the  statute  of  frauds  ought 
to  apply,  this  is  one.  It  is  attempted  by  parol  evidence  to 
get  nearly  800  acres  of  land,  instead  of  300.  If  the  evi-» 
dence  be  now  obscure,  it  is  Vanc^s  own  fault :  he  mighty 
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thirty  years  ago,  have  brought  his  suit  in  chancery,  to  coiii* 
pel  Doctor  Walker  to  make  a  title.  Why  did  he  not  pay  up 
the  money,  and  demand  a  conveyance  ?  But  he  seems  to 
have  been  of  the  same  opinion,  as  to  the  paying  of  money, 
which  Faktaff  expressed  concerning  Death : — "-^  If  Death 
^^  did  not  call  on  him,  why  should  he  call  on  Death  to  pay 
"him  \nzdtbtr' 

1  he  testimony  of  Christopher  AckUn^  a  party  at  present 
contending  with  Francis  Walker^  and  of  a  number  ol  iut^ 
rested  witnesses,  is  set  up,  in  opposition  to  the  answer, 
which  has  the  utmost  verisimilitude.  The  only  memoran- 
dum in  writing  by  Doctor  Walker^  is  the  entry  in  his  book  of 
300  acres  sold  to  Vance ^  with  a  credit  of  40A  in  part. 
How  strangely  improbable  is  it  that  Francis  Walker  went  out 
on  purpose  to  setde  these  matters,  yet  issued  a  proclamn- 
tion,  giving  unlimited  indulgence  to  bring  forward  parol 
evidence  at  any  time  diereaftep  against  himself  and  his 
heirs  !  Yet  it  does  not  appear,  that  the  bonds  were  induced 
even  by  that  declaration.  James  Vance^s  deposition  shews 
no  such  thing ;  but  only  that  John  Vance  complained  to 
Walker,^  that  he  thought  it  hard  to  pay  20£.  per  acre,  &c. 


Wickham  in  reply.  Three  grounds  are  relied  on  by  the 
counsel  on  the  other  side ;  1.^  The  improbability  of  the  con* 
tract ;  2.  The  statute  of  frauds ;  and,  3.  The  objection  to  pa* 
rol  tesrimony. 

!•  As  to  the  first  point.  This  contract  was  very  proba- 
ble. Doctor  Walker  was  a  great  proprietor,  interested  in 
having  his  lands  settled.  Settlement  itself  was  a  part  per- 
formance ;  and  the  setder  had  a  right  to  call  on  the  pro- 
prietor to  perform  his  part.  Doctor  Walker  oug^t  to  have 
had  the  lands  surveyed ;  or,  at  any  rate,  it  should  have  been 
a  joint  business*  The  testimony  comes  in  aid  of  the  proba- 
bility. Gentlemen  have  not  a  right  to  discredit  the  tesUr 
mony.  Joseph  Black  is  not  interested  ;  and  his  evidence  b 
confirmed  by  that  of  James  Crow.  Neither  is  there  any 
thing  improbable  in  Francis  Walker*s  making  the  agree- 
ment alleged ;  his  anxiety  to  settle  the  business  as  far  as 
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practicable,  with  sJl  possiUe  speed,  ihat  he  might  the  sooner     Marcv, 
get   home   again,  was  a  sufficient  inducement.     No  sur-    %^^^^^t^ 
vey  took  place   until  after  Doctor  Walker* s  death,  and  the       ^^^<» 
business  could  not  have  been  settled  before  the  survey ;  the      Muiiier. 
only  boundaries  being  those  reputed^  by  which  Vance  held. 

2*  As  to  the  statute  of  frauds.  It  is  strange  that  gen- 
demen  who  take  such  high  grounds  should  fly  to  that  sta- 
tute. We  claim  under  the  contract  with  Doctpr  Walker. 
The  statute  was  not  then  in  force.  Besides,  there  was  part 
performance,  and  a  payment  of  money. 

But  was  the  statute  pleaded?  in Rowton  v.  Roxvton^{d)  (a)  i  Hen. 
tiiough  not  formallif  pleaded^  it  was  relied  upon  in  the  an- 
swer :  but  here  the  statute  has  neither  been  pleaded  nor  re- 
lied upon,  ahd  it  has  never  been  decided  by  this  Court, 
that,  in  such  case,  it  can  avail  the  party.  But  Francis 
Walker  could  not  have  relied  upon  it :  we  should  have  re* 
pelied  him  by  saying,  he  obtained  the  bonds  of  Funce  by 
means  of  the  fraudulent  promise  by  which  he  induced 
him  to  sign  them. 

3.  With  respect  to  the  objection  to  parol  testimony, 
what  is  this  but  setting  up  the  broad  principle,  that  in  no 
case  will  parol  evidence  be  received  after  a  deed  is  execu- 
ted, even  where  an  agreement  is  made,  that  all  errors  shall 
be  corrected  ;  which  is  a  common  case  i 

Friday  J  March  17.    The  Judges  gave  their  opinions. 

Judge  Tucker  declared  himself  satisfied  with  the  opi- 
nion to  be  delivered  by  the  President,  which  perfectly  ac- 
corded with  his  ideas  on  the  points  in  this  cause. 

Judge  Roane.  About  the  year  1768  and  1769,  Doctor 
Thomas  Walker^  who  had  a  large  tract  of  vacant  land  in 
the  County  of  Washington^  and  wished  to  sell  it  out  to  set- 
tlers, published  his  price  and  terms  therefor,  in  advertise* 
ments  stuck  up  at  two  or  three  places  in  the  Western  Coun^ 
try.  In  consequence  of  these  proposcdSj  many  persons 
went  out  and  actually  settled  on  the  lands ;  and  among 
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March,     Others^  J  antes  Piper ^  Joseph  Blacky  Christopher  AckSn,  Jo^ 
sias  Gambky  Akxander  Brecienridgey  and  John  CampieU^ 
(who  have  all  given  depositions  in  thb  cause.)  and  John 
Huston^  under  whom  the  appellant  claims*     One  of  theae 
"    advertisements  was  seen  by  Gamble^  at  JbigtiJs  feny,  which 
also  John  Campbell  thinks  he  saw ;  but  none  of  them  are 
exhibited  in  the  cause  ;  and  John  CktmpbelL,  who  professes 
to  have  a  general  acquaintance  in  the   Western  CoufUry 
thinks  that  none  of  them  are  now  in  existence*    It  is  not 
strange  that  this  should  be  the  case  \  for  they  were  perhaps 
only  in  writings  and  not  printed,  and  being  intended  for 
general  information,  it  would  have  been  improper  for  any 
particular  settler  to  have  taken  them  down,  and  appropria* 
ted  them  to  his  own  individual  use  :  they,  however,  as  we 
are  told  by  John  Campbell^  had  produced  a  general  opinion 
and  belief,  that  the  lands  in  question  were  sold  at  \lL  per 
hundred  acres.     As,  however,  the  act  of  frauds  was  not 
then  in  force,  (nor  in  1778,  when  a  recognition  of  the  terms 
of  this  proposal  was  made  by  Dr«  Walker  to  the  appellant,) 
we  are  at  liberty  to  give  evidence  of  their  contents*    It  is 
agreed  on  all  hands  that  these   proposals  stated  that  the 
lands  in  question,  the  Woljhill  tract,  were  to  be  sold  at  11 A 
per  hundred  acres ;  which,  also.   Dr.   Walker  told  John 
Campbell  wsLS  the  price,  in  the  summer  of  1769. ;  and  Jon 
9ias  Gamble  says  there  was  no  limited  time  for  the  payment 
of  the  money,  but  that  the  setders  were  at  liberty  tQpat^  in^ 
terest  as  lon^  as  they  pleased,  commencing  one  year  after 
dieir  settlement.     While  the  setders  were  in  some  cases 
compellable   to  take  more  lapd  than  they  wished,  for  they 
were    to  adjoin  the  lines  of  the  neighbouring  tracts,  an4 
leave  no  vacant  spaces  between.    [See   the  depositions  of 
Breckenridge  and  John  Campbell.]  It  is  not  shewn  or  pre- 
tended that  they  were  restricted  in  the  quantity  ihe^  were  at 
liberty  to  procure.  Indeed,  when  we  consider  that  persons  oC 
that  description,  who  alone  were  invited  to  purchase,  were  not 
in  a  condition  to  monopolize  large  quantities  of  land,  there 
was  no  necessity  for  such  a  restriction  on  the  part  of  Dr^ 
Walker :  and  besides,  as  there  wa^  a  large  quantity  of  oth^ 
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landt  at  market  in  that  Country  at  the  same  time,  the  in-  Maach, 
terest  of  the  pix^rietor  would  not  have  induced  him  to 
establish  such  a  condition :  he  undoubtedly  wished  to  sell  as 
much  of  his  own  lands  as  he  could.  There  is  therefore  not 
only  no  restriction  in  relation  to  quantity  proved  to  have 
existed :  but  on  the  contrary,  it  is  highly  improbable  that 
any  such  should  have  been  contemplated :  on  the  other 
hand,  James  Piper  proves  that  it  was  understood  that  the 
proposals  permitted  setders  to  acquire  ^*  as  much  land  as 
**  they  wanted." 

Under  these  proposals  thus  unrestrained  in  this  particu- 
lar, John  Huston  made  a  settlement  and  improvement  on 
the  land  in  controversy.  Christopher  Acilin  proves  that 
Huston  claimed  and  sold  to  Fance  more  land  than  Vance  ul- 
timately got,  Tthat  is,  more  than  300  acres,)  and  that  he 
{Huston)  clsumed  up  to  his  {AcUtn^s)  lines,  and  to  certain 
lines  to  the  north  and  west.  This  testimony  I  understand 
to  go  to  this  ;  that  Huston^s  claim  was  commensurate  with 
the  whole  tract  since  conveyed  to  Vcmce  by  Francis  Walker. 
Such  was  the  extent  of  Huston^s  claim  which  he  sold  to 
Vemce^  and  consequendy  such  was  the  extent  of  Vance^s 
obum ;  and  it  is  proved  by  ^/oci,  that  in  1778,  Vance  having 
paid  Dr.  Walker  for  300  acres,  it  was  understood  and 
agreed  that  he  should  have  the  balance  of  the  land  he  tht^i 
CLAIMED  under  Huston^  (that  is,  the  land  now  in  controver- 
sy,) at  the  same  price  of  lU  per  hundred  acres. 

l*his  then  is  a  solemn  recognition  and  continuation  of  the 
right  derived  from  Huston,  as  to  the  land  in  question.  It 
is  besides  corroborated  and  supported  by  the  following  cir- 
cumstances :  1st.  Dr.  Walker  told  Crow  at  the  same  time, 
(that  is,  in  Aprils  1778,)  that  he  sold  his  land  on  the  Wolf" 
hill  tract  at  11/.  per  hundred  acres,  payable  in  horses  or  cat- 
tle at  the  old  prices  ;  and  2dly.  Huston  (and  under  him  the 
appellant)  and  Acklin  always  considered  that  their  lands 
adjoined;  a  line  was  run,  by  arbitration,  between  them  af- 
ter Vance  purchased ;  and  Vance  cleared  the  land  in  so 
laany  places  that  it  is  proved  that  a  300  acre  survetf^  would 
not  comprehend  all  the  improvements.     [See  ContCs  and 
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March,      Declares  depositions.]    It  is  not  credible  that  BfustonwcA 

^]^^!^Lj    Vance  would  have  done  this  except  under  a  belief  that  their 

t      Vance        ^^^^^  ^<>  ^^^  whole  land  coidd  be  sustained.     When  we  add 

WaTker       ^°  ^'^^  ^^^  evidence  in  the  cause  that  the  lines  of  adjacent 

— settlers  were  to  joiriy  and  leave  no  vacant  spaces  between,  it 

is  clear  that  both  by  the  original  contract  between  Dn 
Walker  and  Huston^  and  by  that  proved  by  Black  to  have 
taken  place  in  1778,  Vance  was  entitled  to  the  whole  land 
now  in  controversy. 

Considerable  aid  is  derived  to  this  idea  from  the  terms  of 
the  entry  in  Dr.  Walker's  books  stated  in  the  answer.  That 
answer  states  that  Vance  "  was  charged  in  the  books  ©f  Dr. 
"  Walker  with  300  acres  of  land  sold  him,*'  and  **  is  credited 
**  with  40/.  IN  PART  of  principal  and  interest  due  forthe  same." 
Now,  when  it  is  recollected  that  it  is  proved  that  300  acres 
vrerefulli^  paid  for,  this  expression  **  in  parf*  amounts  to  an 
admission  that  it  was  supposed  or  admitted  that  there  were 
other  lands  to  which  the  appellant  was  entitled  ;  and  which 
were  not  paid  for :  the  number  of  300  acres  was  charged 
undoubtedly,  because,  and  only  because,  that  quantity  was 
known  and  admitted  to  be  in  the  tract,  and  there  was  no 
other  specific  number  by  which  Walker  could  charge  it  with 
certainty  on  his  books. 

It  remains  next  to  inquire  whether  the  appellant  has 
waived  or  forfeited  this  right  thus  clearly  established,  or 
not.  I  will  inquire,  1st.  Whether  this  is  done  by  reason  of 
the  lapse  of  time  ;  and  Sdly.  Whether  the  setdement  with 
Francis  Walker^  when  VarKe  got  his  deed  and  gave  the 
bonds  now  enjoined,  operated  such  a  waiver. 

As  to  the  first,  it  is  proved  that  settlers  were  to  pay  in- 
terest  as  long  as  they  pleased  ;  [See  GamAfe'*  deposition  ;} 
and  it  is  proved  by  Breckenridge  that  they  were  to  pay  in- 
terest tin  the  whole  was  paid,  when  the  conveyances  would 
be  executed.  The  settler  was  in  the  enjoyment  of  the  land, 
and  Walker  was  to  receive  interest  on  his  money  :  it  was  in 
Walker'^s  power  to  accelerate  ihefnal  payment  by  survey- 
ing the  land,  and  making  conveyances  ;  and  this  perhaps 
was  not  in  the  power  of  the  setders.     It  b  in  proof  diat  ^ 
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bad  surveyors  for  that  purpose  residing  iu  that  country  ; 
and  it  was  their  lachet  that  the  surveys  were  not  made,  and 
the  business  completed.  As  to  injury  from  length  of  time, 
it  would  have  operated  to  the  prejudice  of  Vance^  but  not  at 
all  of  Walker ;  for  if  Blacky  in  the  present  instance,  had 
Aed,  he  would  have  lost  his  testimony,  and  with  it  this 
cause,  whereas  Walker  stood  firm  on  the  ground  of  his  pa* 
tent,  and  could  sustain  no  injury  as  it  related  to  the  claim  of 
tbe  land.  It  is  probaUe  therefore,  if  not  clear,  that  those 
dehq^  which  too,  by  h^\ii%  general^  exempt  Vance  from  any 
suspicion  of  culpability,  arose  from  the  neglect  of  the  agents 
of  Walker^  or  from  their  inability  to  survey  so  many  tracts 
in  a  shorter  time  ;  and  that  the  settlers  were  undoubtedly 
desirous  to  close  their  titles  and  get  conveyances  for  lands, 
which  the  progress  of  events  in  that  coimtry  had  rendered 
it  so  important  for  diem  to  acquire  on  such  cheap  terms. 
I  cannot  believe  therefore  that  delay  was  wished  or  caused 
by  any  setder. 

Secondly,  did  Vance  waive  his  right  to  this  land  by  giving 
die  bond  and  receiving  the  deed  from  Francis  Walker  f 
The  answer  of  Francis  Walker  says  that  Vmice^  so  far  from 
attempting  to  establish  his  claim  for  more  than  300  acres, 
regretted  that  he  had  not  "  purchased  more  from  Dr. 
♦*  Walkerl  at  llL  per  hundred."  As  to  Vance's  not  at- 
tempting to  establish  this  claim,  this  might  well  be,  because 
Francis  Walker  had  come  suddenly  into  the  country,  and 
bis  witness  was  not  present :  but  he  certainly  mentioned  his 
daim,  and  complained  that  it  was  not  allowed.  [See  the 
depositions  of  James  Vance  and  Specker."]  Being  thus  unpre- 
pared at  the  time,  it  would  have  been  vain  to  have  attempt- 
ed to^sTABLisH  his  clsum,  and  would  only  have  tended  to 
irritate  Francis  Walker^  and  perhaps  prevent  him  from  let- 
ling  Vance  have  the  land.  It  is  in  proof  that  it  was  under- 
stood that  Capt.  Wfute  stood  by,  ready  to  purchase  the  land 
£rom  Walker^  and  that  Walker  threatened  to  sell  AckHn^s 
buid,  if  he  did  not  comply  with  his  terms.  As  to  Vance^s 
l^gretting  be  had  not  purchased  more  land  at  1  lil  the  testi- 
of  yam€s   Vance    and  Specker  shew  that  Francis 
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Walker  is  mistaken  ;  unless  we,  understand  ^^  purahoM^^ 
here  to  mean  paying  for  the  land,  and  purchasing  it  so 
effectually  as  to  put  an  end  to  the  controversy.  If  we  re« 
gard  those  depositions,  and  yet  believe  the  answer,  we 
must  understand  it  in  this  quali&ed  sense  ;  for  both  these 
witnesses  say  that  Vance  in  conversation  with  Franck 
Walker  relied  an  his  purchase  from  Dr.  Walker;  and  Specker 
says  that  Vance  told  him  ^^  if  he  had  paid  Dr.  WeiUttr  a 
^^  trifle  more,  he  would  have  got  his  deed,  and  that  be 
^  could  prove  his  p  urchase  by  some  one  in  Frenchbroadr 
These  two  witnesses  therefore  taken  in  connection  with  the 
other  circumstances  in  the  cause,  outweigh  the  answer 
in  this  particular,  unless  it  be  taken  in  the  sense  in  which  I 
have  endeavoured  to  explain  it. 

But  Vance  was  induced  by  the  dedaraiiom  of  Francit 
Walker  to  forbear  to  press  his  ciaim  (now  in  quesUon)  at  the 
time  of  giving  his  bonds.  Ue  declared  publicly  that.a»y 
person  who  could  thereafter  establish  contracts  with  his  £ie 
ther  should  have  the  benefit  of  them,  and  even  called  wit^ 
nesses  to  attest  this  declaration.  Nothing  could  be  more 
just  than  this  declaration,  or  more  convenient  for  a  party 
acting  with  a  numerous  body  of  men  standing  on  a  com« 
mon  foundation,  than  to  act  by  general  rules  and  dedanu 
tions ;  particular  communications  with  every  in^vidual  be- 
ing unnecessary  and  inconvenient  in  such  cases.  Francis 
Walker  was  as  much  at  liberty  to  annex  a  condition  to  the 
setdements  in  question  by  such  general  declarations  as  those 
now  proved,  as  his  father  was  to  contract,  by  means  of  his 
general  advertisements  aforesaid,  with  settlers  whom  he  had 
never  seen,  and  with  whom  he  had  no  particular  communi* 
cation.  Francis  Walker  in  particular  is  estopped  from  ma* 
kbg  the  objection  ;  for  he  tells  us  m  his  answer  that  he  in- 
vited all  who  had  claims  to  bring  them  in,  and  declared  that 
he  was  ready  to  grant  conveyances  to  all  who  were  Authoii- 
sed  to  receive  them.  After  thus  adopting  this  g^ieral  rmfr"  . 
of  acting  with  these  people,  it  does  not  lie  in  bis  mouth  to 
make  the  present  objection,  lliese  declarations  indiu9ed» 
or  may  have  induced,  Vance  and  othuB  to  suspend,  or  for^ 
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liear  to  press  their  claims  at  that  time ;  to  wait  till  they 
were  more  ready  for  the  purpose ;  and  in  the  mean  time, 
to  get  their  deeds  ;  and  it  would  be  highly  unjust  to  per- 
mit Francis  Walker  to  withdraw  himself  from  the  effects 
produced  thereby :  such  permission  would  sanction  and 
produce  the  highest  iniquity  and  injustice*  As  to  Vance^ 
there  is  no  iota  of  testimony  shewing  that  he  ever  waived 
or  gave  up  this  claim  to  the  land  in  quesdon.  On  the 
other  hand,  the  general  declarations  above  mentioned 
amounted  to  an  agreement  on  the  part  of  Walker  that 
the  setdements  which  then  took  place  should  not  be 
final,  if  contracts  with  his  father  could  thereafter  be.  esta- 
blished ;  in  other  words,  if  equity  and  justice  forbade  that 
they  should  he  final. 

I  am  for  holding  Walter  to  his  offer :  I  will  not  agree 
diat  Vance  should  thus  be  taken  in;  and  am  of  opinion  now 
to  establish  that  contract,  which,  independently  of  the  trans- 
actions of  that  day,  b  proved  beyond  possibility  of  con- 
tradiction, and  was  not  on  that  day  abandoned. 

It  is  said  that  the  contract  with  Dr.  Walker  charged 
In  the  bill  is  not  admitted  by  the  answer.  True ;  but 
neidier  b  it  denied.  It  could  not  foe  admitted  or  denied^  as 
it  did  not  rest  within  die  knowledge  of  Francis  Walker  ;  but 
it  is  proved  by  the  testimony.  Again,  it  is  said  that  the 
agreement  charged  on  Francis  Walker  at  the  time  of  the 
settlement  is  denied  by  him,  and  not  proved*  I  admit  it  is 
denied  and  not  proved,  taken  in  a  particular  view,  as  being 
made,  or  not,  to  Vance  himself:  but  it  b  not  denied,  and  b 
proved  to  have  been  made  in  general^  and  thus  made  to  Vance 
hioiself  under  the  dpctrine  I  have  now  contended  for. 

As  to  the  application  of  die  act  of  frauds  in  diis  case, 
both  the  contracts  on  which  the  appellant  relies  were  ante- 
rior to  its  existence.  Besides,  the  contracts  were  in  part 
ferformed^  and  therefore  would  meet  the  provisions  of  the 
statute  had  it  been  in  force  and  relied  on.  The  bonds  and 
deed  now  in  question,  it  is  true,  were  posterior  to  the 
Vol.  in.  Q  q 
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Marok,  enaction  of  the  statute  ;  but  they  do  not  form  the  contract 
*^^j^  which  ^he  appellant  seeks  to  avail  himself  of ;  but  only  the 
Van«c       consummation  of  it.     If  it  be  said  that  a  reliance  on  the  pa^ 

AVaikor.  rol  proofs  in  this  case  is  dangerous,  I  answer  that  the  act  of 
frauds  does  not  apply  to  the  two  points  of  time  embraced 
by  them^  and  that  it  was  not  for  Courts  but  the  Legislature 
to  adopt  the  rules  of  that  statute.  Independent  of  it,  we 
must  decide  this  case,  as  others,  by  the  general  doctrines  of 
evidence,  1  he  parol  testimony  in  this  case  of  what  passed 
at  the  time  of  giving  the  deed  is  not  received  to  shew  what 
the  contract  for  the  land  was  ;  but  to  shew  a  collateral  mat- 
ter, /.  €•  that  the  setdement  as  to  the  price  was  not  intended 
to  htJinmL  It  may  be  said  that  it  is  desirable  to  setde  tx>n* 
trovet^ies  and  put  an  end  to  litigation :  while  this  is  agreed 
to,  it  is  perhaps  more  expedient  that  right  and  jusuce  should 
take  place.  As  to  the  doctrine  of  confirmation  or  tuahety 
there  can  be  none  unless  it  appear,  either  expressly^  or  by 
plain  and  necessary  implication,  that  the  party,  with  a  full 
knowledge  of  his  rights,  and  under  a  perfect  freedom  as  to 
his  course  of  proceeding,  had  waived  them*  In  the  case 
before  us,  the  appellant  had  such  strong  inducements  to  get 
his'deed,  and  ran  such  risks  of  losing  his  land  by  a  course  of 
opposition,  that  he- stands  excused  from  insisting  on  his 
right  at  that  time,  even  if  he  had  been  ceitain  of  being 
thtfreafter  able  to  establish  it*  I  see  nothing  in  this  case  op 
the  point  of  waiver  which  does  not  apply  to  cases  in  gene^ 
red;  and  it  is  too  much  to  say  that  the  giving  bond  and 
taking  a  conveyance  shuts  out  all  equitable  claims  or  dia* 
coums  in  dl  cases  whatsoever.  On  the  contrary,  as  I  have^ 
already  said,  the  appellee  himself  has  repeatedly  disclaina^ed 
the  character  of  9i  final  and  irrevocable  settlement  as  appli- 
cable to  the  transaction  in  question ;  and  we  ought  to  permit 
him  to  constrtie  his  own  proceedings. 

The  right  of  die  appellant  to  the  land  in  question,  there* 
fore,  not  having  been  abandoned  through  lapse  of  time^ 
(the  delay  in  this  cas«  being  well  accounted  for;)  nor  waived 
at  the  time  of  the  settlement,  or  at  any  other  time,  either  ex- 
pressly, or  by  necessary  implication,  I  am  of  opinion  to  re- 
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verse  the  decree,  and  let  the  appellant  have  the  benefit  of  hit  March, 
purchase,  at  the  rate  of  lliL  per  hundred  acres,  wkh  inte-  ^  J^!l^ 
rest,  8cc« 

Judge  i^LEMiNG.  The  bill  charges,  that  the  complaiiiant 
had  agreed  with  Dr.  Walkery  for  all  the  land  within  certahi 
bounds  at  11/.  per  hundred  acres,  supposed  to  contain  about 
300  acres,  for  which  he  paid  him  :  the  remainder,  if  any,, 
to  be  ascertained  by  survey,  which  was  not  done  in  Dn 
Walker's  life-time.  That  about  the  year  1800,  Francis 
Walker  had  the  land  surveyed,  (which  was  found  to  be 
f73  acres,)  and  demanded  twenty  shillings  per  acre  for  the 
surplus  of  473  acres.  And  being  intimidated  by  threata. 
of  the  said  Francis  Walker ^  and  fearing  he  would  take  away 
his  valuable  improvements,  he  consented  to  give  twenty* 
shillings  per  acre,  and  executed  two  bonds  for  the  amounL 
But  it  was  expressly  agreed  between  Walker  and  himself, 
that,  if  he  could  thereafter  prove  any  agreement  or  contract 
Mith  Dr.  Walker^  the  complainant  should  have  the  beneiU 
thereof. 

The  defendant  in  his  answer,  says  that  he  was  ready  and 
willing  to  make,  and  did  make,  deeds  to  all  who  called  an 
fiim  properly  atUhorised  to  demand  a  conveyance,  and  wa$ 
•  ready  and  willing  to  make  a  conveyance  to  Fance  for  all, 
and  any  lands  to  which  he  had  a  claim,  under  a  contract 
with  Dr.  Walker y  and  made  a  conveyance  to  him  of  300 
acres,  m  consequence  of  the  contract,  which  it  appeared  his 
testator  had  made  with  the  said  Vance^  and  also  of  473 
acres  more,  which  Vance  purchased  of  him,  and  for  which 
he  executed  the  bonds  in  the  bill  mentioned.  That  on  Dn 
Walker*s  books,  Vmice  is  charged  with  300  acres  sold  him, 
and  is  credited  with  40/.  in  part  of  the  principal  and  inte- 
rest due  for  the  same.  That  the  defendant  ottered  to  lay 
•fF  the  lands  of  said  Vance  to  which  he  was  entitled,  in 
such  manner  as  he  should  direct,  and  so  as  to  include  the 
improvements  thereon.  The  defendant  never  used  any 
threats  or  menaces  to  induce  the  complainant  to  execute 
the  bonds,  but  was  willing  and  ready  to  make  Mm  a  right  to 
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aU  the  lands  to  which  the  semUance  of  a  daim  appeared  to 
exist  in  hinu  lliat  Vance  did  not,  and  as  the  defendant  be> 
lieves,  could  not,  shew  even  a  tide  to  the  300  acres,  wluch 
defendant  was  willing  to  convey  to  him  in  consequence  of 
the  entry  made  in  his  testator's  books  ;  much  less  to  any 
other  portion  of  the  lands  to  which  he  now  pretends  to  set 
up  a  tide.  That  the  contract  for  the  473  acres  was  a  fiur, 
just  and  honest  contract,  made  with  a  view  to  accommodate 
Vante^  in  many  respects ;  particulariy  as  the  defendant  sold 
the  land  to  him  for  less  than  he  could  have  gotten  from 
other  purchasers*  That  Vance^  so  far  from  pretending  tm 
establish  a  claim  for  more  than  300  acres,  expressed  his  re« 
gret  diat  he  had  not  purchased  the  whole  of  Dr.  Walker, 
as  he  might  then  have  gotten  them  for  1 1/.  per  hundred 
acres* 

Thus  the  principal  charges  in  the  bill  are  expressly  denied 
by  the  defendant's  answer,  and  I  consider  the  execution  of 
the  deed  of  conveyance  by  Walker ^  and  the  acceptance  of  it 
by  Vance^  and  his  executing  bonds,  for  payment  of  the  pur- 
chase-money, in  the  year  1800,  long  after  the  statute  of 
frauds,  as  an  adjustment  of  the  business,  and  a  consumma- 
tion of  their  contract,  and  completely  binding  between  the 
pardes :  and  not  to  be  shaken  or  disturbed  by  oral  testimo- 
ny ;  especially  that  of  witnesses,  who  appear  to  me  to  be  inte- 
rested, having  disputes  themselves  of  a  similar  nature  with  the 
defendant,  and  a  strong  bias  on  their  minds  in  &vour  of  the 
complainant ;  and  speaking  of  loose  conversations  about  the 
time  of  executing  the  contract.  The  admission  of  such  evi- 
dence, on  this  occasion,  would,  in  my  conception,  be  open- 
mg  a  wide  door  to  the  very  mischiefs  contemplated,  and  so 
wisely  guarded  against,  in  our  act  to  prevent  frauds  and 
perjuries. 

Had  the  parties  not  considered  the  bosiness  as  finally 
closed  at  the  time  of  executing  the  contract,  how  easj 
would  it  have  been  to  have  made  a  short  memorandum  in 
"writing  on  the  back  of  each  bond,  expressile  of  fcy  future 
expectation  or  intention  of  the  parties ;  or  a  note  or  me- 
morandum in  writing  on  a  separate  paper  signed  by  Walker y 
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to  that  effect ;  neither  of  which  having  been  done,  I  am  of     ^'^"» 
opinion  that  the  decree  is  correct,  and  ought  to  be  affirmed, 
which  is  the  opinion  of  a  majority  of  the  Court. 

The  following  was  entered  as  ihe  decree  of  the  Court. 

**  A  majority  of  the  Court  is  of  opinion,  that  an  agree- 
"  ment,  concerning  the  purchase  of  lands,  perfected  by  the 
**  execution  of  a  conveyance  on  the  part  of  the  seller,  afid 
**  by  the  acceptance  thereof,  and  the  payment  of  the  pur- 
"  chase-money,  or  execution  of  a  bond  or  bonds  for  the 
•*  same,  on  the  part  of  the  purchaser,  is  final  and  conclusive, 
"  between  the  parties  and  their  heirs,  in  iaxv  ;  and  ought 
^^  not  to  be  disturbed  in  eqttity^  unless  fraud,  or  some  mani- 
**  fest  mistake  in  such  conveyance,  or  bond,  be  shewn  and 
**  proved  ;  or  unless  some  note  or  memorandum  in  writing 
**  be  made,  pursuant  to  the  statute  of  frauds  and  perjuries, 
"  (if  subsequent  to  that  statute,)  at  the  time,  or  after  the 
"  execution,  of  such  conveyance  or  bond,  whereby  it  may 
^^  appear  that  the  parties  had  agreed  to  some  further  expla- 
"  nation  or  modification  of  the  terms  of  agreement  as  there- 
"  in  expressed.  Upon  these  grounds,  the  Court  is  of 
"opinion  that  the  said  decree  is  right,''  &c.  Decree  af- 
firmed. 


Turberville  against  Long. 
THIS  was  a  writ  of  error  toa  judgment  of  the  District  lfthcorigii»i 
Court  of  Fredericksburg^  rendered  in  favour  of  the  defend-  so  thut  it  <«»- 

,  t       «  1         •      f  •  •     not  be   made 

ant  m  error,  who  was  the  demandant  m  that  court  m  a  writ  a  pan  of  th*«*^ 

c    •    1  ^  record,      t« 

Ot  right.  Court  win  i^ 

tend     after 
Tenlict,  that  H  was  a  good  writ,  though  some  of  the  subsequent  process  be  erroneous. 

Appearance  and  pleading  to  the  action  cui-es  all  errors  in  the  process. 

It  was  not  necessary  in  actions  in  the  District  Courts  to  aver  in  the  declaration  that  the 
cause  of  action  arose  xoitkLn  thejunstUction  of  the  Court  ;  but  it  seema  that  such  aTerraeot  b 
necessary  in  actions  in  Corporation  Courts  only. 

Whatcironmslanoes  are  sufficient  to  cure  the  omission  to  mention  m  the  oount,  on  a  wiit 
of  right,  the  County  where  the  land  lies. 

A  eo^t  on  a  w«it  of  right,  referring  to  boundaries,  as  by  a  survey  made  in  the  cauefif  sof- 
fleientl^escribev  the  boundaries  of  the  land  in  dispute. 

If  the  record  of  proceedings  on  a  writ  of  right  state  that  the  demandant "  replied"  genenl' 
ly,  the  Court  will  mtend,  after  verdict,  that  a  general  replication  was  filed  in  writing. 

The  statute  ci jeofails  extends  to  writs  of  risht :  therefore,  if  the  verdict  and  judgment  bfi     ^ 
sub9tantia^  right,'though  not  hi  the  xoordt  of  the  law,  they  ought  no*  to  be  disturbed. 
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March,  Wart  Long  sued  out  a  writ  oi prcccipe  quod  reddat^  against 
Martha  TurberviUey  to  recover  a  tract  of  land,  lying  in 
the  county  of  Caroline*  1  he  original  writ  does  not  ^pear 
in  the  record,  the  clerk  certifying,  as  a  reason  for  not  in- 
"■~"*"~~^  serting  it,  that  one  half  was  lost  by  the  j,ury  or  counsel,  at 
the  trial. 

The  tenant  not   being  found,  zn  e:g$gi  facias  for  1165  ' 

acres  of  land  was  awarded,  directed  to  the  sheriff  of  the 

county  of  Caroline^  in  which  the   land  lay  ;  and  the  tenant 

->  llr  not  residing  therein,  it  was  ordered  that  a  copy  of  the  said 

^  ^*'  %    .     writ  of  exigi  facias^  should  be  published  in  the  Virginia 

\^^'         Gazette^  according  to  law,  which  was  accordingly  done, 

and  due  returns  made.     The  writ  was  returnable  to  Sep- 

*        tember  term,  1799;  and  in  May  term,  18CX),  an  order  was 

made  for  a  survey.     Next  follows  the  count ;  which  la}'» 

the  venue^  in  the    margin,  thus :  *'  Caroline  County^    to 

\,  *  It  demands  "  one  tenement  containing  1170  acres,"  (the 

*  quantity  contained  in  the  plat  returned  under  the  order  of 
survey,)  '*  bouncjed  by  the  lines  of  the  survey  made  in  this 
"  cause^  beginning  at  the  letter  A.  in  the  said  survey  ;  and 
"  thence  to  the  letter  B."  &c.  (pursuing  the  description,  by 
calls  for  the  letters  to  the  beginning  at  A.;  It  is  not  aver- 
red, in  any  part  of  the  count,  that  the  lands  lie  within  the 
jurisdiction  of  the  Court.  The  plea  of  the  tenant  defends 
her  right  to  the  tenement,  "  containing'—  acres  of  land, 
^'  bounded  by  the  red  line,  in  a  survey,  returned  in  this  <  • 
"  cause,  to  begin  at  a  white  oak,  where  the  red  line  from 
"  Ware  creek,  to  red  B.  crosses  ;*'  and  so  the  description 
proceeds  in  terms  to  make  the  reference  applicable  to  a  dif- 
ferent plat  from  the  one  referred  to  in  the  count.  The  plea 
then  proceeds  ^^  and  as  to  the  residue  of  the  tenement  in 
"  the  said  Ware  Long's  count,  contained,"  &c.  she  disclaim- 
ed tenure  and  title. 

To  which  plea  the  record  states,  i^  the  dertHtndan^epbei 
"  generally:' 

The  jury  found  a  verdj^ktin  these  words : 


•> 
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^  Wc  of  the  jury  find  that  the  demandant  hath  more 
*^  right  to  demand  the  land  in  the  count  and  plea  mention- 
**  cd,  than  the  tenant  ha.th  to  hold.** 

Judgment  was  rendered  for  the  lands,  as  described  in 
the  count  from  letter  to  letter^  making  the  figure  sUted  in 
ihe  plat  and  certificate  oi  survey. 
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The  cause  was  argued  in  November^  1808,  by  Warden^ 
Randolph^  and  IVfUiam^^  for  the  plaintiff  in  error,  and  by 
Botta  and  Wickham^  for  the  defendant*  The  couns^ 
foic  the  plaintiff  in  error^  took  a  number  of  excep- 
tions to  the  proceedings  in  the  cause  ;  all  of  which,  it  was 
contended  by  the  counsel  for  the  defendant,  were  waived 
by  the  appearance  and  pkading  of  the  tenant  in  the  Court 
below  ;  and  the  errors,  if  any,  aired  by  the  verdict.  But 
the  case  is  so  fully  gone  into  by  Judge  Tucker,  in  giving 
his  opinion,  that  it  is  unnecessary  to  repeat  the  arguments 
at  the  bar. 


Saturday^  March  11,  1809. 
•pinioDS. 


The  Judges  delivered  their  'Ssr 


Judge  Tucker.  Multifarious  have  been  the  exceptions 
taken  by  the  appellant's  counsel,  to  the  proceedings  in  this 
case,  in  the  District  Courts  as  well  on  the  part  of  their  own 
client,  as  their  adversarits*.  And  perhaps  there  is  not 
one  which  might  not  have  been  sustained  on  a  demurrer:  or 
which  might  not  have  been  fatal  to  the  demandant's  action, 
had  it  not  been  aided  or  cured  by  the  conduct  of  the  te- 
nant. I  shall  begin  with  the  first,  in  the  order  of  proceed- 
ing, though,  I  think,  it  obtained  only  the  ninth  place,  in 
the  order  pursued  by  the  appellant's  counseL  ^ 

This  was  a  writ  of  right,  brought  to  recover  lands  lying 
in  the  County  of  Caroline.  The  original  writ  is  not  in  the 
record,  the  clerk  certifying  that  one  half  of  it  was  lost  by 
the  Jury  qf  counsel,  on  the  trial,  so  that  a  copv  thereof 
coufd  not  be  inserted  in  the  record,  and  it  was  contended 
that  the  Court  had  a  right  to  appose  it  to  be  erroneous,  be- 
cause a  subsequent  process  M^fis  alleged  to  be  wrong.  ' 
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^1809."'       •  ^^^  ^^^^  ^^  Redman  v.  Ldolph^  1  Sound.  317.  furnishes 
\^'^r-s^     a  complete  answer  to  this  hypothesis.     In  that  cause,  an 
/    1?art>crvflie    ejectione  firmct  was  brought  by  an  original  writ ;  and  on 
'  J^g-        the  record,Sftn  the  issue  roll,  it  was  entered  that  the  defend- 
ant was  summoned^  whereas  it  ought  to  be,  that  he  was  at- 
tached, from  whence  it  wa$  inferred,  that  the  original  writ 
a  /  was  wrong.     And  this  being  moved  in  arrest  of  judgment, 

and  the  court  being  informed  that  no  original  writ  could  be 
found  on  the  file,  the  defendant's  counsel  (as  in  the  present 
case)  contended,  that  the  Court  ought  to  intend,  that  there 
was  such  a  villous  orighial  writ  as  the  record  supposes,  un- 
less the  plaintiff  shews  another  original,  which  is  good,  and 
may  warrant  an  amendment  of  the  record  ;  for,  (as  the  re- 
cord is,)  it  appears  that  the  declaration  is  founded  upon  a 
vitious  original,  and  therefore  no  judgment  can  be  given 
for  the  plaintiff.  But  the  Court  said,  that  inasmuch  a&  there 
is  not  any  original  to  be  found  on  the  file,  they  would  in^ 
tend^  after  a  verdict,  that  there  was  once  a  good  original, 
which  is  now  lost,  and  that  the  plaintiff's  clerk  had  made  a 
mistake  in  the  recital  of  it ;  which,  after  verdict,  is  not  ma^ 
terial.   . 

The  next  objection  in  the  order  of  proceeding,  is  to  the 
writ  pi  exigi  facias  ;  to  which  I  shall  give  the  same  answer 
which  the  counsel  who  made  it  gave  to  a  similar  objection, 
made  in  another  cause,  the  same  day ;  that  appearance  and 
pleading  to  the  action,  cures  all  defects  and  errors  in 
process. 

The  next  in  order  was  to  the  count,  because  it  does  not 
expressly  state,  that  the  lands  lay  in  the  bounty  of  Caroline : 
this  may  admit  of  three  answers.  First,  the  County  is  men- 
tioned in  the  margin ;  secondly,  if  that  be  not  sufficient, 
K  #the  Court,  after  a  verdict,  will  intend,  that  it  was  so  stated 
in  the  original  writ,  which  has  been  destroyed ;  thirdly,  the 
defect,  if  not  cured  by  either  of  these  circumstances,  is 
completely  aided  by  the  tenant's  plea,  which  defendcth  the^ 
demandant's  right,  "  in  the  tenement  aforesaid^  with  the  ap- 
**  purtenances,  as  of  right,  namely^  of  the  tenement  con- 
"  taining  — —  acres  of  lancUhi  the   county  of  CarolineJ*^ 
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A  second  objection  to  the  count  is,  that  it  doth  not  aver, 
that  the  lands  lie  within  the  jurisdiction  of  the  Court*  A 
satisfactory  answer  to  this  objection  maybe  fbun^in  the 
reasons  given  by  the  late  President  of  this  Courts  in  support 
of  his  opinion  in  the  case  of  Thornton  v.  Smithy  (1  Waah*  81,) 
in  which,  although  he  was  overruled,  as  to  the  necessity  of 
averring  jurisdiction  in  Corporation  Courts,  especially  4n  ac- 
tions transitory,  he  has  clearly  demonstrated  to  my  judg* 
ment,  that  the  precedents  in  that  case,  and  in  Winder  v. 
Eddy^  (^HM,  8/.)  and  in  Pride  v.  Hill^  cited  by  him,  {Ibid* 
83.)  ought  to  be  confined  to  cases  arising  within  the  narrow 
limits  of  those  inferior  jurisdictions,  and  not  extended  to 
superior  Courts,  or  even  to  the  County  Courts,  otherwise 
we  may  have  writs  of  error  without  number,  from  every 
quarter  of  the  country',  for  want  of  this  averment.  I  will 
add  another  reason  ;  the  District  Court  law  is  a  public  law, 
of  which  the  courts  are  bound  judicially  to  take  notice : 
by  reference  to  that  law,  it  must  appear  that  the  County  of 
Caroline  is  within  the  jurisdictiod  of  the  Sitperior  Court 
hdden  at  Fredericksburg :  and  I  cannot  avoid  seeing  -  and 
noticing  it.  ' 

A  third  obje(;tion  to  the  count  is  that  the  boundaries  of 
the  lands  demanded  are  not  therein  set  forth  ;  and  the 
case  of  Beverly  v.  Fogg  (1  Call^  484.)  was  cited  and  re- 
lied  on.  The  judgment  of  this  Court,  in  that  case  was, 
that  there  was  error  in  this,  that  the  boundaries  of  the 
land  demanded  in  the  count  are  not  inserted  therein,  as  re- 
quired by  law,  norfoundby  the  verdict  of  the  Jury.  From 
which  it  would  seem  that  if  they  had  been  hO  found  hy  the 
verdict^  the  omission  in  the  count  would  have  been  cured. 
And  I  inclined  to  that  opinion,  since  id  certum  est  quodcer^ 
tunt  reddi  potest^  which  probably  was  all  that  this  Court 
thought  requisite  to  the  judgment.  But  without  giving  any 
opinion  upon  that  point,  here  are  boundaries  inserted  in 
the  count,  although  by  reference  to  a  survey,  previously 
made  in  the  cause,  on  the  motion  of  the  demandant.  The 
.^  demand  is  of  one  tenement  contaiQyig  1170  acres  of  land> 
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bounded  [as]  by  the  lines  of  the  survey  made  in  this  cau^ieV 
beginning.  \t  the  letter  A.  &c.  The  omission  of  the  wcHrd* 
[as]  in  the  count,  exposes  i(  to  the  criticisms  it  received 
from^  the  bar.  But,  after  a  verdicty  the  Court  will  not,  at  this 
day  adopt  the  maxim,  qui  cadity  in  litera,  vel  in  syUabCy  vet 
in  verbo^  cadit  in  Mo.     The  demandant  iii  my  opinion  de- 

'  scended  to  an  unnecessary  degree  of  strictness,  in  this  reci- 
tal of  the  boundaries  of  the  lands  he  demanded.  It  would 
have  been  sufficient  te  have  alleged  the  boundaries  ^rmrroA^ 
/y,  as  by  the  lands  of  A.  B.  C.  and  D*  or  by  such  a  river, 
or  such  a  creek,  or  water-course,  and  the  lands  of  A.  B.  and 
C.  The  siHTvey  is  intended  to  give  the  Court  and  Jury 
such  minute  and  accurate  informadon,  as  could  neither  con^ 
veniendy  nor  without  danger  (as  this  case  may  prove)  be 
inserted  in  the  count.  Nor  is  it  at  all  important  by  whom^ 
hpWyOr  whenr  the  survey  thus  referred  to  was  made. 

The  demandant  by  referring  to  it,  hath  made  it  a  pan  ci 
his  count ;  as  much  as  if  he  had  recited  the  lines  in  his 
parent,  and  referred  to  that  for  them.  The  tenant  has  pro* 
ceeded  in  the  same  manner  in  her  plea,  and  it  is  clear  to 

'my  apprehension  that  the  parties,  the  Jury,  and  the  Courts 
perfecdy  understood  both  the  one  and  the  other. 

But  it  was  observed  by  the  counsel  who  spoke  last  oo. 
the  part  of  the  appellant,^  that  the  tenant  having  dis* 
claimed,  as  to  part^  judgment  ought  to  nave  been  that  she 
should  go  thereof  without  day ;  for  that  the  demandant 
might  immediately  enter  thereon.  This  is  the  law,  where 
the  "  tenant  utterly  disclaimeth  from  the  tenancy  in  the 
"  larid*^  Litt.  sect.  691.  But  here  this  disclaimer  is  only 
as  to  z  party  without  saying  how  muchy  or  what  number  of 
acres.(.a)  Being  uncertainj  and  in  part  only,  I  am  of 
opinion  the  plaintiiT  was  not  bqund  by  it.  It  seems  to  me; 
like  bringing  money  into  Court,  by  a  defendant,  which  the 
plaintiff  may  take  out  of  Court,  or  not,  at  his  election*. 
If  be  does  not,  but  goes  on  to  the  trial  of  the  issue,  and  is 
nonsuited,  he  may  lose  the  whole.  And  in  this  case  i£ 
there  had  been  a  verdict  for  the  tenant,  the  demandant, 
mig^t  perhaps  have  be^thereby  forever  barred  of  that  part 
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tet  the  lands  which  she  disclaimtd  tide  to,  as  well  as  the 
rest ;  notwithstanding  the  disclaimer.  On  this  ^(Hnt^  how* 
•ever,  I  mean  not  to  give  any  opinion. 

We  come  now  to  the  replication  ;  it  ia  thus  entered; 
^  to  this  plea  the  demandant  by  his  attorney,  rejdied  gene« 
^  rally  ;  and  thereupon  the  trial  of  the  issue  was  referred 
**  rill  the  next  Court.'*  The  Clerk  has  added  a  note,  that 
<he  replication  is  not  Jikd  in  writing.  It  was  his  duty  then 
not  to  have  ma4e  the  entry.  But,  after  a  verdict^  I  think 
this  Court  (if  it  be  necessary)  ought  to  intend  that  the  de- 
mandant did  reply*  generally,  in  writings  hut  that  the  Clerk 
neglected  to  file  his  replication*  I  say  that  this  intendment 
abould  be  made  if  necessary  :  but  I  am  of  opinion  that 
where  there  is  a  negative  and  affirmative  in  pleading,  a  ge- 
neral formal  replication  in  writing  is  not  necessary  ao^ 
cording  to  thi  practice  of  our  Courts  in  ordinary  cases,  and 
«hat  the  omission  xx^  file  one  in  writing  is  cured  by  tlie  verr 
/diet. 

This  brings  us  to  the  verdict  and  judgment  And  I 
think  the  cases  of  Vandervier  v.  Pendleton^  (1  Wash.  381.) 
and  Murray  v.  O'Neal^  (1  Callus  Rep.  246.)  furnish  pre- 
cedents that  fuUy  justify  both.  There  can  be  no  doubt  that  the 
statute  of  jeofails  extends  to  this  most  important  of  all  ac- 
tions as  well  as  to  suiu  of  inferior  consequence.  The  rea^ 
son  is  so  much  the 'stronger.  I  had  almost  overlooked  an 
objection  to  the  verdict,  which  was  taken  by  Mr.  fViU 
liams;  that  it  finds  ^  that  the  demandant  hath  more  right 
*^  to  demand  the  land  in  the  count  and  plea  mentioned,  than 
**  the  teni^t  hath  to  hold."  Verdicts  are  held  to  be  sub- 
jcct  to  the  power  of  the  Court,  so  as  to  mould  them  accord- 
ing to  the  true  intent  and  meaning  of  the  Jur}*,  where  that 
can  be  found  responsive  to  the  issue  joined.  The  Jury 
have  found  the  plaintiff  had  more  right  to  demand  than  th^ 
tenant  to  hold  the  lands.  The  Court  have  said  he  had  more 
iright  to  have  them  as  he  demandeth  them.  One  seems  tp 
be  an  irresistible  consequence  of  the  other.  The  case  of 
36irray  v.  0*Nealy  (1  Call,  246.)  where,  in  ejectment,  the 
Jury  found  for  the  plaintiff  one  cent  damages^  W|th9ut  sa^t 
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March,  ing  any  thing  about  die  land  as  much  stronger  than  this*^ 
\^^^^>r>^  Again,  thft  reference  to  the  plea,  may  be  rejected,  and  waa 
TurberviUc    rejected,  as  surplusage  by  the  Court ;  the  judgment  refec- 

Long.        ring  only  to  the  lands  in  the  count  mentioDed,  as  it  ought. 
"  I  am  therefore  of  qpinion  that  the  judgment  be  aflinii* 

cd-  * 

a 

Judge  RoAHE  said  that  he  could  see  no  error  in  the 
judgment. 

Judge  Fleming,     The  judgment  is  to  be  ArriRMED  by 
the  unanimous  opinion  of  the  Court. 


Tueidav, 
March  l4. 


Mf  a  derivative 
purchaser,  by 
assii^ment  of 
a  title  bond, 
file  hit  bill 
Against  the 
vendor  fdr  a 
specific  con- 
veyance, the 
firstpurchaser 
or  his  repre- 
eentalives 
ought  to  be 
made  parties. 

In  a  suit  a- 
gainst  a  per- 
son alleged  to 
be  a  purchaser 
with  noftte,  it 
is  not  suffi- 
cient for  the 
defendant  in 
his  answer  to 
say  that  he 
Jiad  no  notice 
of  a  prior 
equity  at  the 
time  of  the 
purchase.  It 
niust  appear 
tiSr»  ctoim. 


Hoover  against  Donally  and  others. 

.  IN  this  suit,  which  was  originally  brought  in  the  County 
Courtof  Greenbrier^  the  complainant,  Hoover^  stated  in  his 
bill,  that  a  certain  Christopher  Miller  purchased  a  tract  of 
land  of  Andrew  Donally^  f  aid  him  part  of  the  purchase- 
money,  delivered  him  the  bond  of  a  third  person,  in  part 
of  the  balance,  and  took  his  {DonaUy*s)  bond  for  a  tide  ; 
that  Miller^  in  consequence  of  this  b^ain,  took  quiet  pos- 
session of  the  premises,  and  raised  a  crop  thereon  ;  but  that 
Donally  afterwards  forcibly  turned  him  out  of  possession^ 
and  through  his  agent  {Samuel  Brown)  sold  the.  land  to 
Charles  Grattan  ;  that  Miller  assigned  the  title-bond  to  Hoo* 
very  who  thereupon  tendered  to  Donally  the  sum  257/.  18^. 
4^.  being  the  amount  of  the  principal  and  interest  remaining 
due  of  the  purchase-money,  and  demanded  a  conveyance, 
which  he  refused.  The  bill  was  therefore  filed  against  Donald 
hjy  Broivny  his  agent,  and  Grattan  the  purchaser  of  the  hmd  ; 

whether  h^  had  obtained  a  confcej/ance  bcfvro  he  received  notice  of  the  plaia- 
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iftterrogadog  the  defendant,  Grattan^  particularly,  whether  ^^"ch, 
(prevk>iu  to  his  purchase)  he  did  not  know  of  the  claim  and 
purchaae  of  Milkr^  and  under  what  tight  or  under  whose 
claim  be  had  obtained  a  right  to  the  land  in  question,  and 
pricing  a  decree  compelling  the  said  Doncdly^  Brown^  and 
Grattan,  or  whichever  of  them  the  tegai  title  should  be  in, 
to  convey  the  same  to  the  complainant,  with  warranty  • 
against  diemselves  and  their  heirs :  but  Miller,  the  as^ 
sigTwr  to  the  complainant  was  not  made  a  party. 

The  answer  of  DonaUy  admitted  the  contract  with  MiU 
ler  ;  and  that  he  (the  respondent)  received,  on  account  of 
the  purchase,  a  mare,  saddle  and  bridle,  valued  at  30A  and 
the  bond  of  William  Code  for  150/.  but  that  Coc^^  refused 
to  pay  it,  and  charged  Millery  by  a  written  notification,  with 
fraud  in  obtaining  it ;  that  Miller  on  receiving  this  notifica- 
tion, promised  to  try  and  make  up  the  money  ;  and  of  his 
own  accord,  without  the  permission  of  the  respondent, 
went  on  the  land  ;  that  on  being  pressed  for  payment,  he  said 
he  was  totallyunable  to  comply  with  his  contract,  and  request- 
ed to  be  released  from  it ;  to  which  the  respondent  assented, 
having  no  kind  of  security  for  the  money ;  that  Miller y  in  con- 
cideitition  of  the  respondent's  trouble  and  expenses,  in  go- 
ing as  his  agent  to  collect  the  bond  of  Cocke^  as  well  as  of 
the  failure  of  that  application,  and  of  the  death  of  the  horse 
which  the  respondent  rode,  agreed  to  relinquish  in  tola 
the  first  payment  of  30/.  made  as  aforesaid  ;  and  volunta- 
rily moved  off  the  land,  and  left  the  State ;  that  the  re- 
fipondent  returned  to  him  the  bond  of  Cocke  ;  but  that  Miller 
fraudulently  retained  the  tide-bond,  and  afterwards  assign- 
ed it  to  Hoover^  who  went  in  pursuit  of  him  for  the  purpose 
of  obtaining  it,  though  before  his  taking  the  assignment  he 
bad  repeatedly  mentioned  to  the  respondent,  that  31iller 
had  told  him  he  had  relinquished  the  contract  altogether ; 
that  the  sale  to  Grattan  had  actually  taken  place,  and  full 
isatisfaction  been  made  to  the  respondent  by  him  before  the 
tender  of  the  money  by  Hoover ;  which  transaction  was 
charged  to  be  vexatious,  deceitful,  and  fraudulent. 


1 


filB  Supreme  Court  of  Appeals. 

March,  The  answer  of  Brown  acknowledged  that  he  had  eoU 
the  land  to  Grattan  under  a  power  from  Donalfy;  and 
GrattoTiy  in  fus  answer,  averred  that  he  did  not  know  of 
Miiler*s  claim  previous  to  his  purchase  from  Brottm  acting 
in  behalf  of  DonaUy;  that  the  only  right  by  which  he 
claimed,  was  derived  from  Dorudly^  who  was  the  only  per- 
son under  whose  claim  he  had  obtained  a  right  to  the  lands 
in  question :  but  whether  any  deed  had  been  made  to  him 
(Grattan)  did  not  appear  from  the  bill,  answers,  or  evidence 
in  the  record. 

The  other  circumstances  in  the  ease  have  no  relation  tQ 
the .  points  decided  by  this  Court,  and  therefore  need  not 
be  mentjf^ned. 

The  County  Court  decreed  a  conveyance  to  the  plaintiff 
on  his  paying  357/.  18^.  4d,  The  defendant  appealed  to 
the  Superior  Court  of  Chancery  for  the  Stawiton  district ; 
where  the  deo^e  of  the  County  Court  was  reversed  ;  the 
bill  dismissed  with  costs  as  to  Brown  and  Grattan  ;  and  an 
account  directed  as  to  the  payment  made  by  Miller  to 
Donallt/j  and  the  expenses  of  the  latter  in  going  to  col* 
iect  Codecs  bond  :  from  which  decree  Hoover  appealed  t^ 
fbis  Court. 

Wirt^(l)  for  the  appellant,  and  CVz//,  for  die  appellees,  ap* 
gued  on  the  merits ;  but,  it  appearing  from  the  objection^ 
made  on  both  sides,  that  the  cause  was  not  ripe  for  decision, 
the  Court,  after  consideration,  unanimously  entered  the  fol- 

(t)  Wirt  observed  that  tfie  oonditioii  of  DonaUy* »  bond  was  to  conyej  or 
«r  upon  payment  of  the  purchase-mon^j.  He  said  there  was  no  abandon- 
roent  of  the  contract ;  and  that,  in  cases  much  stronger,  where  a  day  for 
I>a}*ment  was  fixed,  and  had  passed,  still  the  Court  would  decree  a  coovey- 
suicc.  1  Mk.  l±  Gibson  r.  Patterwn  and  oUiers.  4  Bro.  Ch,  Jiep.  3S9. 
JHncke  V.  Citrteis.  1  Fet.jnn.  JKl.  Calcraft  r.  Roebucku  3  rtft.juo.62S. 
ConoUy  v.  Partmit,  in  note.  Su^d.  on  Vendorty  255.  He  objected  that  Grat- 
tan  did  not  appear  to  have  a  deed  or  any  legal  titlel  If  he  had  it,  he  should 
have  Aewn  it,  that  its  date  might  appear ;  and  should  have  expressly  denied 
notice  cfMiUet^t  prior  claim  (U  the  time  vhen  he  received  hie  deed,  SvgyL 
487.  507.  513.  Grattan^  then,  having  only  an  equity,  could  not  prevail 
against  J^lillet^t  right,  under  which  Hoover  churned ;  for  the  rule  is  that  be- 
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lowmgdecree :  ^  That  the  record  is  too  imperfect  to  eiift- 
^  ble  die  Court  to  decide  the  cause,  as  well  from  the  want 
^  of  a  necessary  par^  (to  wit,  Christopher  Miller)  to  the 
^^  suit,  as  from  its  not  appearing  with  sufficient  certainty 
^  whether  the  appellee  Grattan  had  obtained  a  legal  convey- 
^  ance  for  the  lands  and  tenements  in  controversy,  prior 
^  to  his  havng  received  nodce  of  the  appellant's  claim  ;  and 
'^  consequendy,  that  no  final  decree  ought  to  be  made  there* 
^  in  until  those  defects  are  supplied."  ^*  Both  decrees  R£- 
^  VERSED,  and  cause  remanded  to  the  County  Court  to  be 
^  further  proceeded  in  according  to  the  principles  of  this 
*«  decree.*' 


3l9r 


Maech, 

1809. 


Corbin's  Administrator  against  Sonthgate. 


March  X5th\ 


CHRISTOPHER  HARWOOD  sold  a  negro  slave  to 
yohn  T.  Cor  bin  for  130  barrels  of  com,  and  for  value  re- 
ceived of  yohn  Southgatej  gave  him  a  written  order  for  it, 
which  was  accepted  by  Corbin.  Part  of  the  com  was  de- 
livered when  applied  for  ;  but  the  balance  refused.  South- 
gatCj  after  the  death  of  Corbin^  brought  an  action  of  a*- 
smnpsitj  in  the  County  Court  of  King  and  ^ueen^  against 
his  administrator  with  the  will  annexed ;  charging  in  his 
declaration,  that  the  said  yohn  T.  Corbin  in  his  life-time  be- 

rnrecn  two  equities,  he  who  is  prior  in  point  of  time  is  prior  in  point  of  right. 

Calif  oontra,  insisted  that  the  evidence  of  abandonment  of  the  contract 
vas  complete ;  and  that  GrattafC$  answer  was  sufficient  as  to  the  point  of 
notice,  being  directly  responsive  to  the  allegation  in  the  bill  on  that  subject, 
and  denying  notice  in  the  same  teiTos  in  which  notice  was  alleged ;  but  he 
admitted  that  Miller,  a  proper  party,  was  not  before  (he  Coort.  Hmar(VH^ 
Exchequer,  Ji^.  citing  3  P.  Wm».  643. 


A  general  ae* 
ceptance  of  as 
order  btndi 
the  acceptor 
to  the  phyee 
by  whom  the 
same  was 
taken,  bona 
Jide,  and  for  a 
valuable  eon- 
sideration 
paid  by  him  ; 
notwilhstand' 
ine  the  con- 
sideration, 
which  induced 
the  accept- 
ance, after- 
wards fails, 
without  any 
fault  on  the 
part  of  the 
payee. 
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ing  in  possesston  of  130  barrels  of  merchantable  BuSan 
com^  had,  ^  for  a  valuable  consideration  to  hmi  paid  bjr 
'^  Christopher  Httrwood^  undertaken  and  to  the  saidCAr/^o- 
^^  pher  Harwood  promised  to  deliver  the  same  to  him,  or 
^^to  his  order,  and,  in  consideration  thereof,  and  of  a 
^^  valuable  consideration  to  the  said  HaVwood  paid  bjr  Ae 
^^  plaintiff,"  the  order  was  drawn  in  his  favour  ;  the  accept- 
ance of  which  order  by  Corbin^  the  plaintiff's  applici^on 
for  the  com,  the  delivery  of  psot,  and  refusal  to  deliver  the  * 
rest,  were  all  specially  set  forth  and  averred. 

The  defendant  pleaded  non-assumpsit  by  the  testator  ; 
and,  on  trial  of  the  issue  joined  thereupon,  a  witness  ^fbr 
the  plaintiff  being  interrogated  by  his  attorney  as  to  the 
proof  of  the  debt  from  jfohn  T".  Cor  bin  to  Christopher  Har^ 
wood  before  the  order  in  the  declaration  mentioned  was 
made,  proved  the  purchase  of  the  negro  as  aforesaid  to 
have  been  the  foundation  of  Corbirts  acceptance  of  the 
said  order :  the  defendant  then  offered  to  prove  that  the 
negro,  when  sold,  was  not  the  property  of  Harwood^  and, 
after  the  order  was  accepted,  had  been  taken  by  him,  as 
agent  for  his  sister,  Anne  Harwood^  out  of  CorbirCs  pos- 
session, and  had  ever  since  been  kept  and  detained  by  the 
said  Anne  Harwood  as  her  property  ;  which  evidence  the 
.Court  refused  to  permit  to  go  to  the  Jury  ;  whereupon  the 
defendant  filed  a  bill  of  exceptions,  and  (a  verdict  and 
judgment  having  been  entered  for  the  plaintiff)  took  an  ap- 
peal to  the  TOistrict  Court,  where  the  judgment  being 
afHrmed,  he  again  appealed  to  this  Court. 


The  Attorney-Generalj  for  the  appellee,  relied  on  Cor^ 
btn^s  acceptance  of  the  order  as  obligatory  upon  him,  and 
quoted  the  case  of  Pillans  &?  Rose  v.  Van  Mierop  is?  Hop' 
{a)3SwT,  kins. {a) 

The  consideration  on  which  the  acceptance  was  founded 
was  sufficient,  notwidistanding  Corbin  was  evicted  of  the 
slave  :  for  a  loss  to  the  plaintiff,  without  any  gain  to  the 
defendant,  is  sufficient  to  support  an  assumpsit.  Harwood 
was  indebted  to  Southgate^  and  willing  to  pay  hira  by  an 
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•rder  on  CoMn^  whose  acceptance  suspended  Southgat^i  MAmcH» 
right  to  sue  HarwQod.  TUs  suspensioii  was  a  loss  to  s,J^^^ 
SouthgaUy  and  entitled  him  to  claim  of  Corbhfu  '  Corbio'i 

The  doctrine  is  laid  down  by  Kyd  on  Bills  of  Eocckcatge^  ^  ^ 

p.  7Ah  and  by  Lord  Maru^ld^  in  Mason  v.  Bunty(a)  that,  ^^^g*^*^' 
^  if  one  man,  to  give  credit  to  another,  make  an  absolute  (a)/>tt^>290* 
^  promise  to  accept  his  bUl,  a  third  person  who  should  ad* 
^  vance  his  money  upon  it  would  have  nothing  to  do  with 
^  the  equitable  circumstances  which  might  subsist  between 
^  the  drawer  and  acceptor.'^  But  this  is  a  stronger  case  : 
for,  here,  there  was  not  only  a  promise  to  accept,  but  an 
actual  general  acceptance. 

The  cases  of  Buckner  and  others  v.  Smith  and  others, 
and  Hohnes.  executor  of  Elliott,  v*  SmociJb)  come  up  to  (*)  1  ^«*- 
this  m  prmciple*  In  each  ot  those  cases,  a  bond  was  given 
upon  consideration  of  unlawful  gaming ;  yet  the  obligor, 
liaving  induced  a  third  person  to  accept  an  assignment,  was 
bound  to  pay*  The  equity  of  Corbin  is  against  Harvoood^ 
and  he  should  have  gone  against  him  in  Chancery  ;  for  the 
rights  of  Harwood  coxiA  not  be  decided  in  the  suit  between 
Southgate  and  Corbin^  to  which  he  was  not  a  party  ;  but,  in 
equity,  he  would  necessarily  be  a  party. 

Besides,  the  bill  of  exceptions  is  incomplete :  no  evU 
dence  appears  of  a  lawful  recovery  of  the  slave  from  Corbin^ 
Proof  that  he  was  taken  out  of  his  possession  is  not  sufli* 
tient  'f  because  such  takbg  might  have  been  tortious. 

On  Friday  J  the  irth  bf  March^  by  the  unanimous  opl> 
Qiion  of  the  Con^t,  the  judgment  wm  Arniuf  £JI« 
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Claiborne  and  Wife  against  Henderson  and  others; 
and  Henderson  and  others  against  Claiborne  and 
Wife. 

Before  our  ^N  cross  appeals  from  a  decree  of  the  Superior  Court 
biy,^<^Tm^  of  Chancery  for  the  Richmond  District,  pronounced  By  the 
which     UK)k  late  Judge  of  that  Court. 

effect  the  first  .  ^  . 

day  ofJanua-      This  cause  involving  the  important  question  whether  a 

ry,  1787,)  KIT-       .._  ,  ,,         ^  .*   ,,  *  r  .    .      . 

ing  a  widow  widow  was  dowable  of  an  equitable  estate  of  mhentance 
trut/    estate)  l^ore  the  operation  of  our  act  of  Assembly,  expressly  giv- 
dowawrofto  ^"8  ^^^  dower  in  a  trust  estate,(l)  which  has  been  dctcr- 
^Sf^^   ci-  mined  in   the  negative,  in  England^  as  Blackstone  says, 
^^  more  from  a  cautious  adherence  to   some  hasty  prece- 
*'  dents  than  from  any  well  grounded  principle,''(2!)  was  ar- 
gued on    the    25th,    27th,    28th,    and  29th  of    October^ 
1806,  on  the  general  doctrine  ;  and  again  on  the  19th,  22d, 
23d,  and  25th  of  Aprils  1808,  on  the  particular  question  sub- 
mitted by  the  Court,  whether  from  the  facts  disclosed,  the 
husband  was  not  seised  of  a  kj^al  estate,   although  there 
was  no  proof  that  he  ever  received  a  deed  from  the  person 
of  whom  he  purchased. 

William  Claiborne^  and  Frances^  his  wife,  late  Frances 
Blacky  brought  their  bill  in  the  High  Court  of  Chancery, 
claiming  dower  of  a  tenement  in  the  town  of  Alexandriay 
as  of  the  estate  of  William  Blacky  Mrs.  Ckuborne^s  former 

(1)  Tliis  act  firat  passed  in  1785,  and"  took  effect  the  first  dajr  of  January^ 
1787.  It  declares  that  '*  where  any  person  to  whose  use,  or  ii^  trust  for 
**  whose  benefit  another  is  or  shall  be  seised  of  lands,  tenements,  or  heredi- 
^*  tament9,  hath  or  shall  have  such  inheritance  in  the  use  or  trust,  as  that,  if 
"  it  had  been  a  legal  right,  the  husband  or  wife  of  such  person  would 
**  thereof  have  been  entiiled  to  curtcsr  or  dower,  sueh  husband  or  wife  shall 
"  have  and  hold,  and  may,  by  the  remedy  proper  in  similar  cases,  reeover 
**  curtesy  or  dower  of  such  lands,  tenements,  or  hereditaments."  See  iCosu 
Code^  vol.  1.0.  90.  s.;i6.  p.  159. 

(?)  3  Black,  Com,  $37. 
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husband.     The  original  bill  was  filed,  in  November j  1786, 
and  stated  the  principal  circumstances  ;  but  the  dates  and 
names  of  the  parties  defendants  were  left  b/anL     In  yuh/, 
1791,  another  bill  was  filed  specifying  more  particularly  the 
grounds  of  their  claim,  and  making  Alexander  Henderson 
and  others,  executors   and  trustees  of  a  certain    Thomas 
Kirkpatricky  and  Dennis  Ramsay^  a  purchaser  of  the  lot  in 
question,  defendants*     The  complainants  charge  that  Black 
purchased  the  lot  No.  26.  with   its   appurtenances,  in  the 
town  of  Alexandria^  of  a  certain  Allen  M^Rae^  and  paid  him 
the   purchase-money ;  that  a    conveyance  was    made   by 
M'Rae  to  Black  for  the  same,  and  confided  to  a  certain  WiU 
Ham  £ihi€i/j  attorney  at  law,  for  the  purpose  of  having  it  re- 
corded in  the  proper  Court,  but  this  was  never  done  ;  that 
^piack  afterwards  sold  the  lot  to  a  certain  Thomas  Kirkpa* 
tricky  and  in  1773,  conveyed  it  to  him  by  deeds  of  lease  and 
-release,  whicjh  yrcre  duly  recorded  in  the  General  Court ; 
that  at  the  t^me  of  the  purchase  and  sale  of  the  said  lot  by 
Blacky  the  complainant,  FraficeSy  was  his  wife,  and  neither 
Joined  in  the  conveyance,  nor  does  her  name  appear  in  any 
part  of  it ;  that  Black  departed  this  life  in  Januarijy  1 782, 
having  first  made  his  will,  but  the  complainant,  his  widow, 
relinquished  all  benefit  upder  it,  within  i^ne  months  after 
lib  death,  and   adhered  to  her  legal  title  of  dower  in  hb 
estate  ;  and  that  the  complainants   intermarried  in  Aprily 
1783.     The  bill  concluded  with  stating  the  death  of  Kirkr 
patricky  the  appointment  of  Henderson  and  others  his  exe- 
cutors and  trustees,  the  sale  of  the  lot  by  them  to  Ramsaxfy 
the  annual  rents  of  the  lot,  and  the  refusal  of  die  defend- 
^ts  to  allow  the  complainants^  claim  of  dower ;  and  prayed 
an  assignment  of  dower  out  of  the  lot,  and  one-third  part 
of  the  profits  since  the  death  of  Black.     Her^erson  answer* 
ed,  and  admitted  that  he  was  appointed,  together  with  seve- 
ral others,  trustees  and  executors  of  Kirkpatricky  but  dis- 
claimed all  interference  with  his  estate,  having,  in   opea 
Court,    renounced  the    executorship.       He    denies    any 
knowledge  of  the  purchase  charged   to  have  been  ];nadf 
hy  Black  from  Alien  M^Rae^  or  of  the  conveyance  fro^ 
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MARcvy     Blacl  to  Khkpatrick;  but  states  that  the  executors  of  Kirk^ 
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V„^  -^/  Patrick^  finding  the  legal  estate  in  the  lot  to  be  in  Allen 
CUibome  M^'Rae^  procured  from  his  only  surviving  son,  John 
Henderson.  M^Roe^  a  deed  for  the  same,  in  the  year  1786.  This  an- 
swer was  filed  in  October^  1792 ;  and,  in  Aprii^  1800,  the 
complainants  filed  a  supplemental  bill  referring  to  their  for- 
mer bill  and  the  answer  of  Ifendersoriy  and  stating,  as  ad- 
ditional circumstances  not  known  before,  that  Kirkpatrick 
died  sometime  in  the  year  1785,  having  previously  made 
his  will,  by  which  he  conveyed  the  residuum  of  his  estate, 
comprehending  the  lot  in  qi^est^on,  to  his  executors,  in  trust, 
for  the  benefit  of  his  sisters  ;  that  the  conveyance  from 
Allen  M^Rae  to  Black  having  been  lost,  the  executors  of 
Kirkpatricky  obtained  a  deed  from  John  M^Rae,  the  heir  at 
law  of  Altai  M^Rae^  written  by  Henderson^  one  of  the  exe- 
cutors of  Kirkpatricky  reciting  the  conveyance  from  Black 
to  Kirkpatricky  but  alleging  that  it  did  not  appear  that  Allen 
M-Rae  ever  made  any  deed  to  Black  for  the  lot,  although 
they  all  well  knew  that  such  deed  had  been  made.  This  bill 
further  charged  that  Ramsay  had  relinquished  the  pos« 
session  of  the  lot,  with  the  approbation  of  the  executors, 
^  and  that  it  was  then  occupied  by  William  Wilson  and  James^ 

Kennedy y  who  became  possessed  thereof  since  the  exhibition 
of  the  original  bill  of  the  complainants  ;  and  who  arc  made 
^parties  to  the  supplemental  bill* 

The  answer  of  Ramsay y  states  that,  in  September y  1785, 
^e  purchased  part  of  the  lot  in  question  at  a  public  sale, 
made  by  the  executors  of  Kirkpatrick  ;  but  finding  the  title 
to  be  defective,  he  gave  it  up  to  them ;  and  did  not  know 
at  that  time  that  there  was  any  dispute  about  their  title. 
yames  Kennedy  answered,  and  admitted  that  he  purchased 
tlie  lot  from  the  attomies  in  fact  of  Kirkpatrick'^ s  executors, 
in  September^  1795,  and  sold  one-half  of  it  to  William  Wil- 
sony  upon  which  they  jointly  built  a  valuable  house,  and 
that  the  first  intimation  he  had  of  a  dispute  in  the  tide  was 
from  the  subpoena  which  the  complainants  served  upon  him. 
The  answer  of  Wilson  accords  with  that  of  Kennedy.  The 
answer  Qfjfohn  Gibsony  one  of  the  acting  executors  of  A7r^? 
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Jfotricij  denies  that  Biaci  ever  bad  a  ieg'al  title  in  the  lot.  iiarch. 
On  the  contrar>%  he  infers  from  some  letters  of  Blackj  dated  .^J^^^,^^ 
in  1767,  addressed  to  Kirkpatrick  and  others,  and  from  an  ciaibopiic 
account  and  memorandum  taken  from  the  books  of  his  tes-    HenfUi-son. 

tator,  (which  were  annexed  to  the  answer,)  that  'Black "^ 

never  had  a  deed  for  it ;  from  which  documents  it  also  ap- 
pears that  so  far  from  suggesting  that  any  deed  had  ever 
been  obtained,  or  had  been  lost,  Black  requested  payment  of 
the  purchase-money  from  Kirkpatrkk^  (amounting  to  150/.) 
and  offered  any  reasonable  security  for  a  tide,  if  the  execu- 
tors of  MRae  had  not  already  made  a  conveyance  ;  that 
payment  was  refused  by  Kirkpatrick^  in  1767,  on  the  ground 
of  BlacICa  not  being  able  to  make  a  tide  ;  but  that  the  mo«  , 

ney  was  paid  in  1772  ;  that  the  lot  was  sold  at  public  auc- 
tion by  William  Ellzey  and  William  Grayson^  agents  of 
JSlack^  in  June^  1766,  payable  in  Juney  1767,  and  that  Kirk* 
j>atrick  had  tendered  the  money,  at  the  last  mentioned  date, 
both  to  the  principal  and  agents ;  and  -demanded  a  convey- 
ance ;  which  not  being  made,  he  considered  himself  dis- 
charged from  the  interest,  which,  however,  was  afterwards 
allowed?  This  answer  further  states,  that  the  defendant 
never  heard  any  thing  of  the  tide  of  Blacky  but  from  the 
suggestions  of  the  complainants'  bills ;  and  that  the  deed 
from  Black  to  Kirkpatrickj  in  1773,  was  merely  intended  to 
convey  the  equitable  tide  of  the  former.  He  expresses  his 
belief  that  in  1766,  when  the  equitable  tide  of  Black  was 
sold  to  Kirkpatricky  the  complainant  Frances  was  not  the 
wife  of  the  said  Black  /  and  that  he  knows  of  no  title  to  the 
lot,  except  what  is  derived  from  the  contract  of  Allen 
M-Rae^  and  the  execution  thereof  to  the  representatives  of 
fLirkpatrickj  by  yohn  M'Rae.  Alexander  Henderson  a\so 
answered  the  supplemental  b'dl,  and  denied  any  agency  in 
procuring  the  deed  from  the  heir  of  Allen  M^-Rae  to  the 
trustees  of  Kirkpatrick.  He  repeats  the  declaration  made 
in  his  former  answer,  that  he  never  intermeddled  with  the 
affairs  of  Kirkpatrick^  and  states  his  information  and  belief 
that  in  the  year  1766,  when  Black  sold  to  Kirkpatrick^  he 
)iad  not  then  intcrmarriccf  with  the  complainant /'ronce'*. 
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March,      John  M^Rae^  who  was  called  on,  in  the   supplemental 
^^^^^^^^^■s^    hiU»  to  disclose  whatever  information  the  books  and  papers 
Claiborne     of  his  father,  Allen  M^'Rqe^  would  give  on  the  subject,  de- 
Henderaon.    clared  in  his  answer,   that  he  never  had   found  among  the 
•  papers  of  liis  father  any  writing  or  memorandum  from 

which  he  could  infer  that  a  deed  had  ever  been  executed  to 
Black  for  the  lot  in  question  ;  nor  had  he  ever  understood, 
except  from  the  complainants'  bill,  that  such  conveyance  once 
existed.  From  the  intimacy  and  friendship  which  he  had  been 
informed  always  subsisted  between  his  father  and  Blacky  and 
from  their  correspondence  on  tlxe  subject,  he  is  confident 
that  in  the  year  1 760,  there  was  no  conveyance ;  and  from 
1764  to  1766,  he  believes  a  conveyance  was  not  desired,  but 
suspended  in  order  to  be  made  to  a  purchaser,  who  seems 
to  have  been  sought  for  within  the  latter  period.  To  the 
answer  of  John  M>Rae  is  annexed  two  letters  of  Black  to 
Allen  M'Rae.  In  the  one,  bearing  date  the  22d  of  -^y, 
1 760,  Black  speaks  of  his  lot  in  Alexandricy  and  requests 
M-Rae  at  any  time  soon  to  speak  to  a  Mr.  Johnston  to 
draw  a  conveyance  from  MRae  to  Black  for  it.  In 
another,  dated  the  Zdi  oi  November^  1764,  j5/ac/(  acknow- 
ledges the  receipt  of  a  letter  from  M^Rae^  inclosing  Kirkpa- 
triclPs  account,  which  he  says  he  could  not  agree  to,  nor 
would  he  take  the  rent  offered  by  Klrkpatrick  for  the  timo. 
he  occupied  the  house  j  that,  unless  Kirkpatrick  would  give 
15/.  per  annum,  he  might  give  up  the  lot  as  soon  as  he 
pleased  ;  and  if  the  place  could  not  be  sold  to  any  advantage 
then^  and  Kirkpatrick  or  any  other  would  agree  to  take  it 
on  a  reasonable  rent  for  any  time,  he  would  consent  to 
have  certain  improvements  made,  and  advance  100/.  in  part 
thereof.  Of  the  expediency  of  selling  at  that  time.  Black 
requested  the  opinion  of  M'-Rae^  and  adds,  by  way  of  post- 
script, that,  since  writing,  he  had  received  of  Colonel  Lee^ 
in  part  of  rent  due  from  Kirkpatrick^  the  sum  of  27L  17*. 
fid. 

From  the  depositions  and  exhibits  filed  in  the  cause,  to- 
gether with  the  bills  and  answers,  it  appears  that  Black  in- 
termarried with  the  complainant  Frances^  on  the  lldi  of 
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February,  1762.  On  the  23d  of  yanuari/j  1782,  his  will  ^f^«* 
IS  dated  -,  and  his  widow,  by  an  instrument  in  writing, 
d^ted  the  14th  of  Mayj  1782,  and  reciting  his  death  on  the 
a6th  of  January,  preceding,  renounced  the  provision 
made  for  her  by  the  will  of  her  deceased  husband.  At 
what  time  the  complainant  Ckuborne  intermarried  with  the 
widow  of  Black  does  not  appear,  except  from  the  allega- 
tions of  the  second  bill,  which  state  the  marriage  to  have 
taken  place  in  1783.  £/ac>l  appears  to  have  been  in  pos- 
session of  the  lot  in  1760,  under  a  purchase  from  AUen 
M'Rae,  but  the  consideration  paid  does  not  appear ;  nor 
is  there  any  writing  evidencing  the  purchase,  except  Black^s 
own  letters ;  which  purchase,  however,  was  not  denied  by 
any  of  the  parties,  and  is  proved  by  general  reputation  to 
have  taken  place.  From  1760  to  1766,  Black  received  the 
rents  from  Kirkpatrkk  to  whom  he  sold  the  property,  at  the 
last  mentioned  date  :  the  purchase-money  was  paid  by  Kirk" 
Patrick  in  1772,  (after  having  refused  payment  in  1767,  on 
account  of  the  want  of  a  title^)  and  in  1773  Black  executed 
a  deed  to  Kirkpatrick  for  the  lot,  with  the  usual  covenants, 
ivhich  was  acknowledged  and  recorded  in  the  General 
Court ;  but  Mrs.  Black  the  present  female  complainant  was 
not  a  party  ;  nor  does  it  appear  that  Black  ever  had  a  deed 
himself.  Kirkpatrick  died  on  the  13th  of  January ,  1785, 
having  by  his  will,  dated  on  the  preceding  day,  devised 
the  lot  in  question  to  trustees  for  the  benefit  of  his  ris- 
ters.  In  September,  1785,  Ramsay  purchased  it  at  public 
sale,  but  afterwards  relinquished  the  possession  to  the  exe* 
cutors,  on  account  of  the  defect  in  the  title.  In  September 
or  October,  1795,  it  was  again  sold,  and  purchased  by  Keri^ 
nedy,  who  sold  one-half  to  Wilson  ;  they  pulled  down  the 
house  standing  thereon,  and  built  another  valuable  one,  in 
which  they  used  the  materials  of  the  old  house.  This  suit 
was  brought  for  dower  in  the  lot,  against  the  trustees  and 
purchasers,  all  of  whom  deny  notice  of  the  complainants' 
claim. 
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The  Chancellor,  (the  late  Mr.  Wythe^)  after  an  elabol^i^ 
opinion,  in  which  he  supposes  that  our  act  of  1785,  giving 
a  widow  dower  in  a  trust  estate,  was  a  declaration  by  the 
Legislature  of  what  a  Court  of  Equity  ought  to  have  done 
before  the  passing  of  the  act,  pronounced  a  decree  by 
which  he  sustained  the  jurisdiction  of  the  Court,  and  ap^ 
pointed  commissioners  to  assign  the  complainants'  dower  in 
the  lot,  and  to  take  an  account  of  the  profits,  declaring  <a 
the  same  time^  that  a  widow  ought  noty  against  a  purchaser ^ 
to  recover  profits  of  her  dower ^  from  a  time  earlier  than  the 
day  when  her  count  or  bill  was  filed  in  Court  ;  and  thaty 
against  the  profits  which  the  demandants  might  recover^ 
the  tenants  were  entitled  to  a  discount  of  so  much,  {on  ats 
count  of  what  the  demandant  Frances  received  for  her 
dower  and  distributive  share  of  her  former  husband^  William 
Blaci^s  slaves  and  goodsy  chattels  and  credits)  as  is  equal  to 
one»third  part  of  the  damages  which  might  be  assessed  for 
his  breach  of  the  covenant  contained  in  his  deed  (of  1773)  t9 
Kirkpatrick  ;  for  ascertaining  which  damages  an  issue  was 
directed* 

Hie  complainants  appealed  because  the  decree  did  not 
give  them  dower  from  the  death  of  William  Blacky  without 
any  deduction  ;  and  the  defendants  appealed  because  any 
dower  whatever  was  decreed. 


BottSy  for  the  original  defendants  in  equit}^,  contended 
that  the  estate  of  Blaciy  in  the  lot  in  question,  was  merely 
an  equitable  one,  of  which  a  widow  cannot  be  endowed. 
All  equitable  estates  may  be  resolved  into  trusts  ;  which 
are  of  three  kinds :  1st.  Such  as  are  raised  by  a  Court  of 
Equity,  without  the  aid  of  a  deed.  2dly.  Such  as  are  im- 
plied by  Courts  of  Equity,  upon  a  deed.  3dly.  Such  as 
are  expressly  declared  by  deed.  The  present  case  falls 
within  tht  first  class  of  trusts.  Allen  M^Rae  was  a  trustee 
for  Blacky  without  deed  expressing  or  leading  to  a  use. 

There  is  no  case  in  the  English  books,  presenting  a 
daim  to  dower  in  an  estate  possessed  by  the  husband  under 
the  first  class  of  trusts.     The  silence  of  the  reporters  and 
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elementary  writers  on  the  effect  of  such  a  demand,  proves     March, 
that  the  Courts  and  the  profession  concurred  in  the  opinion        ^^^* 
diat  it  could  not  be  supported.     Questions  of  dower  upon 
such  of  the  second  and  third  classes  of  trust  estates,  as 

were  not  executed  by  the  statute  of  uses,  have  been  fre-    ^ 

quently  agitated  in  the  EngUsh  Court  of  Chancery  ;  and, 
with  the  exception  of  one  or  two  cases,  which  have  been 
since  overruled,  it  was  determined  that  the  widow  was  not 
entided  to  dower  ;  although  her  claim  was  certainly  much 
stronger,  where  the  equitable  title  of  her  husband  wsm 
secured  by  deed,  than  where  it  was  not*  [Hete  Mr.  BottM 
cited  the  following  authorities.  3  Black.  Com,  432.  3 
Black.  Com.  132.  Christian's  note  (11).  Tbid.  SS7.  Christian^i 
note  (13).  1  Bro.  Ch.  Ca*  J26.  Dixon  v.  Saville  and 
others.  2  Bac.  Abr.  Gzuil.  ed.  361.  371.  Free,  in  Choi 
336.  Bottomley  v.  Lord  Fairfax.  Cos*  temp.  Talbot^  1384 
Attorney-General  v.  Scott.  Rep.  temp.  Finchy  368.  Exton 
V.  St.  John^  cited  9  Vin.  226.  pL  54.     9  Vin.  229.  pi.  12* 

1  W.  Black.  Rep.  138.'  in  Burgess  v*  Wheate.  Pow.  on 
Mbrtg.  717.  4th  cd.     3  P.  Wms.  229.  Chaplin  v.  Chaplin* 

2  Ati.  526.  Godwin  v.  Winsmore.  Perkins^  s.  373.  366* 
369.  368.  6  Co.  34.  a.  Fitz-William^s  case.  Co.  Lit.  31.  b* 
F.  N.  B.  [150.]    2  Tuck.  Black.  131.  note  15.] 

At  law,  the  right  of  dower  is  confined  to  a  seisin  of  an 
estate  of  inheritance    in  the  husband  ;    either  an   actual 
seisin,  by  possession  and  title ^  or  a  constructive  seisin  by 
legal  tide  and  right  of  posseS3ion.(a)     Courts  of  Equity    (q)  $  juack. 
have  never  extended  those  rights  beyond  the  legal  limits  ;  cTlM!kul'. 
and,  on  principle,  the  same  rules  ought,  and  do  prevail  in  ^'-  »•  ^^^-  »• 
both  Courts.(^)  ,  ^*)  3  ^^fr- 

It  beinff  clear,  then,  that  this  demand  would  have  been  Ca»e8    temp. 

,        ,,*,',.'  .  .         .        .  ,      ,  Talb.  138,139, 

resisted  by  the  English  Courts,  the  next  inquiry  is,  whether  m.  Attorney- 
any  of  our  own  statutes  recognised  their  rules  of  decision,  stott.    ' 
By  the  act  of  I705,(c)  it  is  declared  that  a  widow  shall  be      (c)  i  Vir^. 
endowed  as    "prescribed  by  the  laws  and  constitutions  f^g^p.^f^ig. 

Vol..  III.  T  t 
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March,  "  of  thc  kingdom  of  England.^  The  act  of  ir85,(«) 
jlf^JIl  which  passed  after  thc  supposed  right  of  the  complainant, 
Claiborne  FronceSy  accTued,  contains  a  strong  expression  in  favour  of 
Henderson,  the  claim  of  dower  in  the  second  and  third  classes  of  trusts 
(d)Se88  Mt9  ^foj^c  defined  ;  but  that  law  can  act  prospectively  only  ;(4) 
c,  62.  utui/iev.  jmd  jo^g  j^^^  apply  to  the  first  class  of  trusts. 

Code,  vol.  I.e.  '^'^  "^ 

.90.  8.  16.  p.       Had  not  the  law  been  solenmly  setded  against  the  right 
{if)  1  ifath.  of  the  widow,  in  this  case,  her  claim  must  have  been  re-, 
I.  Tttm^^  pelled  by  the  Court,  even  if  it  had  been  against  the  heir : 
mn^^Ui^^.  ^^^  either  the  heir  or  his  ancestor  might  have  elected   to 
Bewxinar-       vacate  the  purchase,  or  sue  M^Rae  for  breach  of  contract 
in  not  conveying  the  legal  estate,     buch  an  action  would 
have  afl&rmed  the  legal  estate  in  M'^Rae^  discharged  of  all 
equity  :  nor  could  the  Jury  have  deducted  the  value  of  the 
widow's  right  from  the  amount  of  compensation  for  the. 
entire  breach.      How  then   could  the    supposed  tide  to 
dower,  be  reconciled  to  this  right  of  election!     Upon  the 
same  principle  which  is  to  give  the  complainant  dower,  the 
wife  of  Ramsay  (who  bargained  for  the  lot,  and  relinquish- 
ed the  contract)  is  entided. 

The  maxim  that  what  ought  to  have  been  doney  shall  be 
considered  as  actually  doncj  will  be  relied  on  by  the  opposite 
(c)  1  Foiib.  counsel ;  but  it  has  no  application  to  the  present  case.(c)  > 
413, 414.  Even  if  it  did  apply,  no  one  could  take  benefit  of  it,  but 
BlacJk  or  his  heir.  This  maxim,  though  comprehensive  in 
its  terms,  is  of  very  limited  application.  A  testator  ought. 
to  subject  his  real  estate  to  the  payment  of  his  debts  ;  and 
Lord  Mansfield  has  said  that  he  sinned  in  his  grave,  if  he 
did  not :  yet  if  he  failed  to  do  what  he  ought  to  have  done, 
a  Court  of  Equity  could  not,  by  the  magic  of  the  maxim , 
consider  it  as  having  been  done,  and  decree  the  land  to  be 
sold  Cor  the  payment  of  hi&  debts. 

But  if  the  complainant  Frances  could  be  endowed 
against  the  heir  of  her  late  husband,  or  against  a  purchaser 
uith  notice^  she  cannot  recover  against  a  purchaser  who 
has  united  the  legal  and  equitable  estates  without  notice  of 
ibe  marriage,  or  against  the  vendee  of  such   purchase^ 
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though  such  v^idee  should  have  had  iio^icc.(a)     Notice,     Mauch, 
to  bfaid  a  purchaser,  as  all  the  cases  agree,  ought  to  be  ex-     \^-s^-^s^ 
.press.     The  biank  bill  filed  in  this  case,  was  not  i,  notice,     CiAiborne 
•hher  implied  or  expressed,  of  any  things  or  to  any  one*.        Henderson. 
It  would  be  iniquitous  for  the  complainants  to  recover  fay2Fonb.i52. 
against  the  tenants,  who  have  paid  full  value  for  the  land,  •„   ^^^'^*^ 
upon  a  clear  legal  title,  deduced  without  making  Black  a  Harrimn    v. 

,  Pierce.    Tbta. 

link  m  the  chain.     If  any  be  bound  to  the  widow,  they  are  336.     339. 
the  representatives  of  her  husband.     But  her  claim  against  M'Xeand,he, 
them  would  be  opposed  to  all  equity.     She  has  enjoyed  in. 
IlerfEunily  the  proceeds  of  sale;  or  those  proceeds  have 
increased  the  personal  estate  of  her  husband,  of  which  she 
has  had  her  distributive  share,  not  for  life  onlyy  as  the 
dower  would  have  been,  but  forever.     Ought  she  to  have 
#ne-third  of  the  land,  and  one-third  of  the  money  also,  for 
which  it  sold? 

•  The  allowance  of  the  present  claim  would  be  productive 
of  incalculable  mischief.  The  wives  of  speculators  who 
bought,  sold,  and  exchanged  with  such  rapidity  as  to  make 
it  burthensome  to  their  traffic  to  take  conveyances  as  they 
■went  along,  would  rob  the  innocent  holders,  of  dower- 
rights,  in  succession,  to  the  ruin  of  their  estates.  The 
widow  of  every  assignor  of  a  land-warrant,  or  a  survey, 
would  be  entitled  to  dower.  The  whole  capital  of  a  mar- 
ried speculator  would  be  many  times  exceeded,  by  the 
drafts  of  his  widow  upon  those  on  whom  he  had  imposed : 
and  many  estates  would  be  cut  up  into  parcels  of  dower,  so 
as  to  leave  nothing  but  fragments  and  reversions  ! 

On  the  question  whether  a  parol  bargain  and  sale,  before 
^e  statutes  of  frauds,  would  not  have  vested  the  legal 
estate ;  M^.  Botts  argued,  that  before  writing  came  into  ge- 
neral use,  feoffments  by  parol  were  adopted  from  necessity. 
Sut  to  give  notoriety  to  the  transaction,  the  ceremony  of 
livery  of  seisin  was  resorted  to.  On  the  same  principle^ 
the  common  law  regarding  the  importance  of  a  public  in- 
▼catiture^  would  not  permit  digiutiea  to  pass  withoat  instaK 
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latioD,  nor  rectories  or  Ticarages  without  iiKluctioo.  These 
acts  were  so  eseential  to  the  alienation,  that,  without  them^ 
the  new  possessor  was  merely  a  tenant  at  suflferance. 
Courts  of  Equity;  indeed,  very  early  raised  a  use,  upon 
a  parol  bargain  and  sale  for  valuable  consideration,  by 
giving  the  profits  of  the  estate  to  the  bargainee,  or  decree^ 
ing  a  conveyance  as  the  occasion  required.  Then  came 
the;  sutute  of  uses  of  %*!  Heru  VIII.  c.  10*  which,  by  trans* 
ferring  the  possession  to  the  use,  would  have  been  pro- 
ductive of  all  the  evils  of  a  parol  feoflment  without  livery  of 
seisin,  by  the  introduction  of  simple  and  private  parol 
alienations;  but  in  tb^  same  session  of  Parlianient,  the 
statute  of  enrolment  27  Hen^  VIII.  c.  16.  passed,  which  de- 
clared that  a  use  should  not  be  executed  1^  the  statute,  un- 
less the  conveyance  were  by  deed  indented  and  enroUed  in 
one  of  the  King's  Courts  of  Westminster*  Our  act  of 
(a)  AnoM  1710,(a)  expressly  declares  that  no  estate  of  freehold  shall 
p^^^sr.  and  p^Sf  but  by  deed  in  writing,  indented,  sealed  and  record- 
^76p.  p.  142.  ^^  ^  jjy  ^^^  ^^  prescribed.     Language  could  not  have 

been  used  more  effectually  to  annul  a  bargain  and  sale,, 
without  writing,  indenting,  sealing  and  recording.  The 
exception  in  the  4th  section,  that  the  contract  shall  be  bind- 
ing between  the  parties,  though  the  deed  were  not  record- 
ed, relates  to  the  cases  of  deeds  only. 

But  if  the  plaintiiFs  had  any  remedy,  it  was  at  law  ;  and 
the  failure  to  except  to  the  jurisdiction  of  the  Court  oi 
Equity,  cannot  confer  jurisdiction. 

Edmund  J.  Lee^  on  the  same  side,  argued  the  cause 
very  fully,  and  very  ably ;  but  as  all  the  principid  points- 
and  authorities  touched  on  by  him,  were  necessarily  con- 
sidered in  Mr.  Botts*s  arguments,  we  have  been  compelled' 
to  condense,  and  exhibit  the  subject,  as  far  as  possible,  in 
one  distinct  view. 


Randolph^  for  complainants,  said  he  would  consider  the 
argument  of  Mr.  BottSy  as  founded  on  three  positions,  1st. 
Tha|t  a  Court  of  Chancery  has  no  jurisdict^  in  cases  of 
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dower^  generally.    2dly.  The  want  of  dowability  in  Mrs.     Marcv, 
Ckuborne.    And  3dly.  The  nature  and  extent  of  th^  re- 
lief. 

As  a  complete  answer  to  the  first  objection  he  would 
only  refer  to  the  general  learning  on  the  jurisdiction  of  a 
Court  of  Equity,  laid  down  by  Mttford^  (p.  lOQ.)  in^which 
it  will  be  found  that  not  only  in  cases  of  dorwer^  but  of 
account  ^sxA  partition^  Courts  of  Equity  will  entertain  juris- 
diction, although  relief,  but  perhaps  not  so  effectual,  might 
be  had  at  law.  As  to  precedent ;  it  has  been  done  for  years 
in  this  country,  and  sanctioned  by  this  Court,  particularly 
in  the  case  of  Braxton  v.  Cokman^  which  was  a  naked 
case  of  dower.  Claiming  dower  in  an  equitable  estate,  it 
was  proper  for  us  to  go  into  a  Court  of  Equity. 

The  second  objection  is,  that  Mrs.  Claiborne  is  not  dowa- 
Ue  of  an  equitable  estate.  This  objection  will  be  examin- 
ed on  principjies  of  law  and  equity,  as  well  as  of  natiural 
justice. 

The  matrimonial  union  creates  an  identity  of  husband 
and  wife,  both  in  law  and  equity.  They  are  one  in  affec- 
tion and  devotion  to  each  other.  And  as  the  personal 
property  and  labour  of  the  wife  go  to  the  husband,  natural 
justice  gives  her  a  claim  to  part  of  their  joint  acquisitions. 
By  separating  herself  from  all  others,  she  has  no  other 
mode  of  acquiring  a  livelihood  but  by  her  husband.  Al- 
though it  is  admitted  that  the  municipal  law  must  govern, 
yet  its  principles  are  not  to  be  strained  against  such  a  claim. 
Even  Blackstoney  in  the  passage  quoted,  (2  Black.  Com.  337.) 
expresses  his  surprise  that  dower  had  not  been  allowed  out 
of  a  trust  estate  ;  and  suggests  that  this  has  arisen  more 
from  a  cautious  adherence  to  some  hasty  precedents  than 
from  any  well-grounded  principle. 

But  it  b  said  that  the  act  of  1705,  confers  a  right  of 
dower  according  to  the  rules  of  the  common  law  only. 
On  a  reference  to  that  act,  it  will  be  found  that  a  widow  is 
to  be  endowed  according  to  the  ^  laws  and  constitutions  of 
^^  England  i^  implying  the  introduction  not  only  of  the  rules 
of  die  common  law^  but  the  principles  of  equi^.    The 
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oath  of  a  Judge  of  the  General  Court  in  Chanceiy,  before 
the  revolution  was,  that  he  should  do  equal  right  according 
to  equity  and  good  conscience,  ^^  and  the  laws  and  usages 
''  of  Vtrginia.^^  He  admitted  that  l^  the  common  law 
there  must  be  seisin  of  the  husband  in  deed  or  in  law,  te 
entitle  the  wife  to  dower ;  and  because  there  was  no  seisin 
of  a  use  at  common  law,  the  wife  was  not  dowable  of  a 
use.  So,  while  equity  was  immature,  and  after  uses  were 
turned  into  trusts  by  the  statute,  perhaps,  the  same  doc- 
trine prevailed.  These  circumstances,  when  the  EngUsh 
books  are  examined,  will  solve  all  the  mighty  difficulty. 

But  equity  very  eariy  adopted  a  principle,  "  that  what 
^  ought  to  have  been  done,  shall  be  considered  as  actually 
"  done.*'  On  this  principle.  Sir  Joseph  Jekyl^  Master  of 
the  Rolls,  so  long  ago  as  the  year  1733,  in  the  case  of 
Banks  v.  Sutton^  (2  P.  Wms.  700.)  decided  that  die  wife 
was  dowable  of  a  trust  estate.  It  is  indeed  afterwards  said, 
that  it  is  now  setded,  there  can  be  no  dower  of  a  trust 
estate  of  inheritance,  or  of  an  equity  of  redemption  of  a 
mortgage  in  fee,(l)  and  to  prove  this  the  following  cases 
are  relied  upon.  3  P.  Wms*  229.  Chaptin  v.  Chaplin.  Cca. 
temp.  Talk.  138.  Attorney-Generai  v.  Scott.  2  Ati. 
525.  Godwin  v.  Winsmore.  1  Black.  Rep.  138.  Burgess  v. 
WheatCy  and  1  Bro.  Ch.  Rep.  326.  But  none  of  these 
authorities  forbid  dower  in  such  a  case  as  ours ;  and  a  note 
to  Cox*s  edition  of  P.  Wms.  (vol.  3.  p.  232.)  to  a  report 
of  the  case  of  Chaplin  v.  Chaptin^  clears  up  the  difficult 
and  supports  the  authority  of  Banks  v.  Sutton.  Courts  of 
Equity  will  be  found  to  have  decreed  dower  of  a  trust  in 
general ;  or  where  there  is  an  equitable  interest  acquired, 
and  no  intention  shewn  by  the  purchaser  to  exclude  the 
wife  of  dower,  or  to  have  left  it  upon  general  principles  of 
equity.  The  principle  laid  down  in  Banks  v.  Sutton^  has 
never  been  overruled  ;  viz.  that  the  wife  is  dowable  of  a 
trust  estate  unless  there  is  an  express  intendon  to  exclude 

(1)  See  note  to  3  P.  Wm»,  719.  C«a^«  od.    Abo  note  to  jpagc  139.  of  Cektk 
tmp.  Talk.  34  ed. 
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tier.  AQ  the  cases  referred  to  by  the  counsel  on  the  other 
side  oiay  be  reconciled  on  this  principle.  And  the  English 
law  niay  be  stated  to  be,  that  where  the  husband  holding 
an  equitable  estate,  does  not  make  a  deed  of  trust  to  de- 
prive the  wife  of  dower,  she  is  entided  to  it. 

If  the  House  of  Lords,  the  dernier  resort  in  England^ 
has  not  sanctioned  the  decree  of  the  Chancellor  in  opposi- 
tion to  the  Master  of  the  Rolls,  in  the  case  of  Banks  v. 
Sutton  i  or  if  the  decisions  of  the  English  Courts  are  con- 
tradictory, this  Court  is  left  free  to  preserve  the  holy  rights 
of  the  widow.  Or  if  the  decisions  of  their  Courts  are 
against  us,  we  are  not  bound  by  them  so  far  as  to  sanction 
iniquitous  attempts  to  starve  the  wife.  But  by  what  laws 
is  this  question  to  be  decided  ?  Whether  by  laws  prior  or 
posterior  to  the  revolution  ?  If  it  is  to  be  decided  by  laws 
prior  to  the  revolution,  then  the  Judges  of  the  General 
Court  actbg  under  the  influence  of  an  oath  to  do  right  ac- 
cording to  the  laws  and  usages  of  Virginia^  (which  words 
are  inserted  in  the  oath  of  a  Chancellor  since  the  revolu- 
uon,)  have  already  setded  the  question.  In  the  case  of 
Dobson  V.   Taylory(i)   in  the  old  General  Court,   Aprils 
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(1)  Dobwn  J.  Taylor^  JprU  General  Coart,  1755.    Equity. 

(John  RandolphU  MS.  Reports,  p.  77.) 

%/.  If  ft  woman  is  dovable  of  an  equitable  estate  in  her  husband.  By  I 
}V.  1 10.  baron  may  be  tenant  by  the  curtesy  of  an  equitable  estate,  and  by 
2  W.  634.  Banks  v.  Sutton^  and  638.  same  author,  dower  is  more  favoured 
than  curtesy,  because  the  foi  mer  is  not  only  a  legal  but  an  equitable  and 
moral  right.  The  reason  of  theae  cases  is  on  two  rules,  viz.  Umds  are  looked 
OD  as  money  and  e  conveno^  and  what  is  agreed  and  ought  to  have  been  done 
b  looked  on  as  done.  Mtomey-Gcneral  v.  Scott^  Talb.  138.  Ld.  Hardw.  in 
Mk.  52S.  says  this  is  law,  woman  not  dowable  of  a  trust  because  before  the 
statute  she  was  not  of  a  use,  and  since  the  statute  trusts  are  the  same  as 
uses.  Sed  nota^  that  case  is  not  dependent  on  the  rules  ante  i  the  legal 
estate  was  in  trustees  and  was  to  rcmidn  forever  so,  and  the  husband  could 
only  have  the  usitfruct  ;  but  where  tJiefe  is  an  agreement  to  convey  to  the 
husband  at  a  certain  time,  so  that  the  legal  estate  ouglit  to  be  consolidated 
with  the  equitable  estate,  there  it  shall  opei*ate  as  if  it  had  actually  been 
done.  So  cliat  a  woman  is  not  dowable  of  an  equitable  estate  that  is  to  re- 
main so  forever,  but  may  of  one  where  that  equitJible  estate  ought  to  have 
bten  turned  into  a  legal  one. 
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1755 J  it  was  decided  that  where  the  hudband  had  an  equita« 
ble  estate,  which  ought  to  have  been  turned  into  a  legal 
one ;  the  wife  shall  have  dower ;  because  diat  is  to  be. 
taken  as  having  been  done  which  ought  to  have  been  done  ; 
although,  if  the  legal  estate  had  been  vested  in  trustees,  it 
would  have  been  otherwise.     This  case  was  decided  ac- 


Tbe  circuroaUnoes  of  Uiis  ease  were,  TayJw  agreed  to  eoQTey  to  Anders 
ton  his  houses  in  ^Inccattle,  on  the  Ist  March,  1750,  for  the  eouidermtion 
of  1,000/.  to  be  paid  at  respective  times  ;  the  first  payment^vas  to  be  on  the 
lutJiprily  1751.  Anderson  died  after  the  time  Tay&r  was  to  oonvej,  and* 
his  vifc  in  prospect  of  this  dower  in  the  houses,  parted  with  her  thirds  in 
other  lands  that  Andei^aon  sold.  Af^er  Anderson^t  death,  (who  was  insolvent,) 
the  question  was,  as  Taylor  had  not  oonvejed,  whether  the  wife  of  Ander- 
son,  one  of  the  defendants,  was  dowable  of  this  equitable  interest 

Contra.  Attorney-General  and  Power.  Thej  relied  on  the  case  of  JM. 
tlepage  v.  Fauntleroys,  determined  this  Court,  where  it  was  decreed  that  the 
wife  was  not  dowable  of  an  equitable  estate.  But  in  that  ease,  there  was  no 
positive  agreement  to  convey,  and  if  there  had  been  a  oonveyance,  it  was 
uncertain  of  what  estate,  whether  of  an  estate  of  inheritance ;  and  the  Court 
seemed  to  think  (the  woman  who  claimed  dower)  her  husbanded  an  estate 
only  by  the  curtesy,  and  the  wife  could  have  no  dower  out  of  the  life-estate, 
any  more  than  a  man  can  be  tenant  by  the  curtesy  of  a  dower.  The  dif- 
ference then  is  obvious  between  the  two  cases. 

Poioer  cited  Finch,  368.  but  for  what  purpose,  gtuere.  Attorney-General 
relied  on  the  hardship.  Anrwei\  It  was  Taylor^a  own  fault  in  not  taking 
security  of  Anderson.  Objection.  This  is  a  trust  created  by  husband  which 
bars  dower.  2  fF.  708.  Answer.  Out  of  this  trust  it  appeared  husband  m- 
tended  dottier.  And  Uiat  case  is  where  the  legal  estate  is  conveyed  to  trustees 
before  marriage  on  purpose  to  bar  dower ;  but  this  right  accrued  after  mar- 
riage. Objection.  "Widow  ouglit  to  pay  her  proportion  of  the  debt  out  of  her 
thirds.  Answer.  Only  in  case  of  mortgages  which  are  specific  liens,  and 
those  only  that  are  made  before  man'iage. 

Decreed.  Houses  to  be  sold,  and  the  widow  to  have  half  of  a  third  of  the 
purchase-money,  as  it  was  of  houses,  wJuch  -were  more  perishable  than 
lands  ;  had  they  been  lands,  she  coukl  have  had  only  one-lhird  of  a  third  of 
the  purchase-money.     Unanimous,  except  P.  Randolph, 

Pendleton,  in  favour  of  the  dower,  cited  3  fV.  232.  and  that  the  dowress 
was  (in  relinquishing  her  dower  to  the  lands  Anderson  sold)  a  purchaser. 
1  Vern.  364. 


Attorney- General  pressed  hard  that  a  creditor's  security  should  not  be 
Uken  from  j  but  we  tliought  that  Taylor  was  not  entitled  to  equity  because 
he  had  not  done  equity,  viz.  conveyed  as  he  ought  to  hav«  done. 
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cording  to  the  usages  of  our  countr}*.  Thi3  settled  the 
law  in  Virginia^  and«was  not  carried,  by  appeal,  to  the 
King  in  Council.  Such  have  been  the  laws  and  usages  of 
Virginia  ever  since*  To  the  laws  of  Virginia  we  must  re- 
fer, and  not  to  die  subtility  to  be  drawn  from  the  English 
books. 

But  it  is  asked,  what  if  Black  had  brought  an  action  fot 
damages  for  a  breach  of  contract  in  not  conveying  the  lot ; 
would  his  wife  have  been  entitled  to  dower  in  those  da- 
mages i  It  is  answered,  that  we  are  not  to  go  into  sup- 
posed cases.  The  fact  is,  that  Blaci  was  always  pressing 
for  a  title.  If  a  right  vested  in  equity,  the  wife  is  entided 
to  dower,  and  the  husband  cannot  deprive  her  of  it  without 
her  own  consent,  by  a  privy  examination. 

It  is  also  objected,  that  those  under  whom  the  defend- 
ants claim  had  no  notice  of  the  marriage  of  Blaci.  To  the 
honour  of  the  country  it  may  be  said  that  every  man  who 
has  arrived  at  the  age  of  maturity,  may  be  presumed  to  be 
married.  From  the  practice  of  the  citizens  of  this  Com- 
monwealth to  marry  at  an  early  age,  there  was  ground  of 
inquiry.  Purchasers  in  this  country,  invariably  do  inquire, 
whether  the  vendor  is  a  married  man  or  not.  If,  in  this 
instance,  it  was  omitted,  it  was  crassa  negligentia ;  and 
then,  according  to  a  well  established  rule  of  equity,  the  de- 
fendants cannot  avail  themselves  of  the  want  of  notice* 
This  is  a  sufficient  answer  to  all  the  long  train  of  audiorities 
adduced  by  the  counsel  on  the  other  side  respecting  notice. 

The  purchase  money  paid  as  a  consideration  for  the  lot, 
having  been  enjoyed  by  the  family  of  Mr.  Blacky  is  made 
another  objection  to  the  demand  of  his  widow  for  dower. 
If  Mrs.  Black  has  to  refund,  it  must  be  by  making  the  exe* 
cutors  and  devisees  of  Black  parties.  Why  have  not  the 
defendants  proceeded  in  that  way  ? 

As  to  the  dormancy  of  this  claim  j  it  may  be  remarked 
that  a  widow  cannot  immediately  know,  after  the  death  of 
her  husband,  the  situation  of  his  affairs. 

Vol.  in.  U  tt 
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With  respect  to  the  last  pcnnt,  how  fio*  the  complahiaiit 
is  entitled  to  dower  out  of  the  improvements  ?  I  wiB  not 
undertake  to  say  what  may  be  the  opinion  of  the  Court  in 
relation  to  improvements  made  before  notice  of  the  claim  ; 
but  the  case  of  Bowyer  v.  Letvisy  in  this  Court,(MS*)  has 
setded  the  law,  that  as  to  improvements  made  after  notice, 
no  deduction  is  to  be  made. 


Wardetty  on  the  same  side,  argued  that,  although  diere 
was  no  direct  proof  of  the  existence  of  a  deed  from  Allen 
M'Rae^  to  Blacky  yet,  under  the  circumstances  of  .this  case, 
it  ought  to  be  presumed ;  and  that  it  had  been  lost  or  de* 
stroyed.  Black  was  in  possession  from  1760  to  1766,  when 
the  lot  was  sold  by  his  agenis  ;  and  in  1773  he  executed  a 
deed  to  Kirkpatricky  by  which  his  right,  as  derived  froia 
JHfRae^  was  recognised*  In  1764,  Kirkpatrick  himself  was 
t  tenant  under  Blacky  who  intermarried  with  the  present 
complainant  in  1762,  and  in  1782  died.  During  the  latter 
year^  his  widow  renounced  the  provision  made  her  by  the 
will  of  her  late  husband ;  and  in  the  year  1783,  married  die 
complainant  Claiborne*  Bamsay  relinquished  the  purchase 
of  the  lot  in  1785,  because  he  could  not  obtain  a  deed  from 
the  heirs  and  executors  of  Kirkpatrick  jomtly  :  and  in  1795^ 
Kennedy  and  Wilson^  the  subsequent  purchasers,  not  onljr 
bad  presumptive  notice,  arising  from  the  pendency  of  thifr 
suit,  but  actual  notice  of  the  claim  of  dower;  as  may  be 
fairly  inferred  from  the  circumstance,  that  Wilson  re- 
ceived a  deed  from  the  heir  of  M^Rae^  which  recites  the 
purchase  of  Black  from  Alien  M-Rae^  his  sale  to  Krrkpa^ 
tricky  and  the  receipt  of  the  purchase-money  by  M>Rae» 
The  maipiage  '  of  Black  with  the  present  complainant 
Frances  might  have  been  known  from  common  fame  ;  or  at 
kast,  it  was  the  duty  of  the  purchasers  to  make  inquiry  as  to 
that  fact.  The  purchase  and  subsequent  improvementa 
were  therefore  made  in  their  own  wrong. 

Ev^ry  reason  of  the  law,  which  gives  a  wife  dower  of  a 
fr^a/ seisin,  in  her  late  husband,  because  she  cannot  compel 
aseisin  in  deedy  applies,  with  equal  force^  to  this  case.  Here 
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Black  had  a  seUin  in  deed,  and  a  right  to  a  legal  title  ;  but  Mamcii, 
his  wife  could  not  compel  him  to  accept  a  conveyance*  A  ,^^J^!!^ 
bare  right  to  possess,  is  a  seisin  in  law,(a)  which  will  not  enti*  CbiborDe 
tie  the  husband  to  curtesy  ;  but  where  there  is  an  actual  pos-  HeiKtenon. 
session,  and  a  right  to  a  legal  title,  the  wife  ought  to  have  {aninek 
dower,  for  the  same  reason  that  she  is  entitled,  from  a  pos*  Com,  w. 
session  in  law  only.(6)  *  {h)  C:  ISt. 

All  the  authorities  cited  on  the  other  side  to  prove  that 
a  deed  is  necessary  to  transfer  a  legal  estate,  may  be  an« 
swered  with  this  remark,  that  they  do  not  affect  the  present 
question,  which  is,  whether,  in  a  Court  of  Equity^  a  widow 
can  recover  dower  of  an  equitable  estate* 

No  case  has  been  cited  which  comes  up  to  the  present* 
Some  hasty   precedents,  indeed,  have  denied  the  widow 
dower  out  of  a  tru9t  estate  ;  c)   but  in  all  those  cases  the  U)  s  BJa^. 
husband,  had  put  the  estate  out  of  him  before  marriagey     ^^  ^^' 
and  vested  it  in  trustees,  for  the  express  purpose  of  de* 
priving  the  wife  of  dower* 

That  the  widow  of  a  disseisor  is  entitled  to  dower  is 
proved  by  many  authorities  ;(</)  and  shews  that  it  is  pM^  {d)  i  iM. 
session  claiming  property,  and  not  a  conoeyimce  of  titki  p^'  sss.'^ 
which  is  essential  to  this  right*  ^^   ^' 

The  pendency  of  the  suit,  though  in  a  Court  of  Eqiu^^ 
was  notice  to  all  the  world,  and  bound  all  subsequent  pur- 
chasers.(tf)  («)  i  cha,  Co. 

It  is  no  argument  against  the  claim  of  dower,  to  say  }|^;    \^^ 
that  the  money  for  which  the  lot  was  sold,  was  enjoyed  in  <^«-30L 
the  family  of  Blacky  and  increased  the  personal  fund  out  of         • 
which  the  complainant  might  be  endowed  ;  because  there 
is  no  case  of  a  sale  during  coverture,  where  this  does  not 
happen ;  and  yet  it  was  never  before  set  up  as  a  bar  to 
dower* 

The  position  that  a  widow  cannot  be  endowed  agunst  a 
purchaser  who  has  united  the  legal  with  the  equitable  es- 
tates, without  notice  of  the  marriage,  or  against  the  ven« 
dee  of  such  purchaser,  though  he  had  notice,  is  not  sup» 
parted  by  the  authorities  cited*    But  supposing  the  doc- 
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March,      trine  to  be  correctly  laid  down,  still  it  has  no  application  to 
\^->r>^^     the  present  case,  where  the  purchases  were  made  pendente 

Claiborne       llfg^ 

Y. 

Henderson.  As  to  the  objection,  that  the  widows  of  speculators,  who 
buy  land  to  sell  again,  and  never  take  a  title  to  themselves, 
and  of  the  holders  of  land-warrants,  will  be  entitled  to 
dower  if  the  doctrine  for  which  we  contend  be  correct,  it 
has  no  weight.  If  the  husband  has  had  actual  seisin,  as  in 
our  case  of  an  equitable  estate  of  inheritance,  neither  law 
nor  reason  will  deprive  the  wife  of  dower.  But  of  land- 
warrants,  or  waate  land,  the  husband  cannot  be  said  to  be 
seised.  They  are  perhaps  considered  as  mere  chattels ;  and 
no  person  can  be  seised  of  the  land  which  they  represent^ 
till  they  are  carried  into  a  grant. 

V    Saturday^  March  IBihj   1809.     The  Judges  pronounced 
their  opinions. 

JiTDGE  Tucker.  William  Blacky  sometime  about  the 
^ear  1760,  purchased  of  Allen  M^Rae^  a  lot  with  some 
buildings  thereon,  in  Alexafidria  ;  the  consideration  paid  by 
Black  does  not  appear ;  but  that  it  was  a  purchase,  for  a  va- 
luable consideration,  seems  not  to  have  been  questioned* 
•In  February  y  1762  j  fi/oot  intermarried  with  the  complain- 
ant, Mrs.  Claiborne :  at  this  time  he  appears  to  have  been 
in  actual  possession  of  the  lot,  which  was  in  the  occupation 
of  Thomas  Kirkpatrick  who  pai^  him  rent  for  it,  and  in  1766 
*  became  the   purchaser  of  it,  from  Blacky  who  executed  a 

conveyance  for  it  to  him  on  the  5th  of  May^  1 77^^  in  which 
he  sutes  (as  I  think)  the  purchase  of  the  lot  from  M^Rae^ 
and  adds  a  covenant  that  himself  was  then  seised  of  a  good 
and  indefeasible  estate  in  fee-simple,  therein.  This  deed  was 
acknowledged  by  Black  and  ret  orded  in  the  General  Court ; 
and  it  was  contended,  at  the  bar,  there  was  no  evi- 
dence that  Kirkpatrick  ever  received  it,  or  agreed  tQ  it ; 
but  as  he  afterwards  paid  B'ack  for  the  lot,  (after  some  de- 
lay,) there  appears  to  be  no  ground  for  this  obgecuon.  Khrk^ 
Patrick  dying,  devised  this  lot  to  Henderson  and  others  im 
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trust  to  divide  it  between  his  sisters  :  Henderson  in  bis  an-     March» 

1800. 

swer  denies  that  he  accepted  the  trust :  ^some  of  them  sold 


the  lot  to  Dennis  Ramsaify  who  states  in  his  answer  that  ^^ii^ijwn* 
finding  some  defect  in  the  title,  he  gave  it  up  to  the  execu*  Hendcnjon, 
tors  (the  trustees)  again*  After  this  (I  presume)  Kennedy 
bought  the  lot  at  public  sale,  in  September^  1795.  Wilson 
bought  it  of  him.  The  buildings  have  been  greatly  im- 
proved 5  a  part  of  the  old  being  pulkd  down.  Bkick  died 
in  Jaxmarij^  1802.  In  1786,  John  M'-Rae^  as  heir  at  law  of 
Allen  M*'Rae<,  from  whonv  Black  purchased,  but  never  had 
any  conveyance,  as  far  as  appears,  conveyed  the  lot  to  Fitz^ 
patrick^s  executors  and  trustees,  (among  whom  Henderson 
is  named.)  Gibson^  one  of  the  trustees,  in  his  answer  says 
Aat  he  as  surviving  trustee  and  executor  of  Thomas  Kirk" 
pairickj  relinquished  his  powers  and  duties  to  William  WiU 
son^  by  whom  (it  would  seem)  the  lot  was  delivered  up  to 
public  sale  and  bought  by  Kennedy. 

1st.  The  first  and  principal  question  made  in  this  cause 
is  whether  Mrs.  Claiborne^  the  widow  of  Blacky  is,  under  all 
these  circumstances,  entitled  to  her  dower  in  this  lot,  of 
which  there  is  no  proof  that  William  Blacky  her  husband, 
ever  obtained  any  conveyance  from  Allen  AtRae  of  whom 
he  purchased  the  same,  although  the  fact  that  Blcck  had 
peaceable  possession  thereof,  and  received  the  rents  of 
Fhzpatrick  by  the  hands  of  Allen  M^Rae^  (who  in  that  re* 
^pect  appears  to  have  acted  as  his  agent)  for  many  years, 
during  his  marriage,  seems  pretty  clear. 

The  counsel  for  the  defendants  below,  contend  that  JUiam 
Btaek  ntver  had  any  legal  estate  in  the  lot,  but  merely  aoi 
equitable  one,  of  which  his  widow  cannot  be  endowed,  i 
shall  inquire  into  the  correctness  of  this  position,  as  it  re- 
spects the  nature  and  qualit>'  of  William  Black'*s  estate. 
That  William  Black  purchased  the  lot  in  question  of  Allen 
M^Rae^  for  a  valuable  consideration  is  not  disputed  ;  that  he 
paid  M'^Rae  for  it  is  not  disputed  ;  that  he  entered  into  the 
possession  of  the  lot  with  M^Rae^s  consent  is  not  disputed  ; 
that  ht  received  the  rents  for  several  years,  is,  I  think, 
pi^ved  \  that  he  was  absolutely  entitled  to  a  conveyance  in 
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March,     fee*simple  is  not  disputed  :  that  he  ever  received  any  coo« 
veyance  for  it  is  denied^  and  is  certainly  doubtful  \  perhaps 
the  presumption  is  against  it.     That  his  possession,  per- 
ception of  the  rents,  and  sale  of  the  lot  to  Ktrkpatrick^  all 
'  happened  during  the  time  he  was  married,  is  satisfactorily 

proved  to  my  mind.  That  he  executed,  and  Karkpatrick  ac- 
cepted, the  deed  which  was  acknowledged  in  the  General 
Court  for  the  lot,  I  do  not  doubt.  All  these  facts  will  de- 
serve consideration,  in  an  inquiry  into  the  nature  and  quali- 
ty of  his  estate  in  the  lot  during  his  marriage  with  the  com- 
plainant. 

By  the  common  law,  lands  and  tenements  might  pass  bjf 
(a)  Co.  Zii/.  alienation,  either  with  or  without  deed*(a) 

i,     R.     121.     b.  A         .  .  ,.  .  .    ,  J       J 

Jjtt.  •.  59, 60.       And  such   alienation  -witliout  deed^  or  even  writing, 
llKt,  87.'    ''  might  be  made  by  feoffment  with  livery  of  seisin; (6)  or  by 
^  ?tti&7^''  bargain  and  sale  ;(c)  or  by  lease,  for  life,  for  years,  or  at 
Sh^jparfTa      y.\\\ .  qj.  ^q  qj^q  f^j.  jifg   q^  years,  with  remainder  over  itk 
480.  484.  (5Ui  fee-simple,  fee-tail,  or  for  life.(rf)     And  such  alienations  by 
ic\ibid.^\%,    PAROL  on/y,  might  also  be  made  louses;  as  to  J.  to  the 
59,  fio.  5%e/>.  use  of  5.  in  fee-simple,  fee-tail,  or  otherwise.(r)    And  such 
Je)^%tep.  T.  uses  might  either  be  express^  as  when  declared  either  b^/ore^ 
^)^She^T.  ^»  or  after  the  time  of  making  the  estate ;(/)  or  implied 
477. 493.         in  law,  where  no  such  declaration  as  before  mentioned,  was 
made  :  for  where  a  man  made  a  feoffment  in  fee  witliQut 
any  consideration^  the  law   construed   the  feoffment  to  be 
made  to  his  own  use,  merely  ;  but  if  there  were  a  valuable 
consideration  paid^  and  no  use  expressed,  the  law  said  it 
should  l)e  to  the   use  of  the  bargainee^  or  feoffee^  and  his 
f^)  ^Viep,  T.    h6irs.(^)  And  if  a  man  by  verbal  agreement^  in  considera- 
llion  of  TOone)',  or  the   like,  sold  his  land  to  another,  or 
agreed  and  promised  that  the  bargainee  should  h^ve  it  for 
any  time,  a  good  use  did  arise  at  common  law;  and  it  wa3 
moreover  held  that  a  bargainee  of  land,  for  5t  valuable  consi- 
deration^ could  not  be  seised  of  land  .to  any  other  use  but 
4si.%.  94.  his  otun.(h)     These  alienations  by  parol  though  in  great 
l^;m*'i2  measure  fallen  into  disuse  were  not  invalidated  in  Engkmd 
'^'r^f^  r   until  the  statute  of  frauds  and  perjuries,  %9  Cwr*  IL  c.  3* 
I7*f«,  27L  8  f  which  never  was  in  firce  in  Virginia^)  waa  totidc  ;  w»« 

Fonb.  33.  91.   ^  ■ 
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provides  against  conveying    lands,  or  hereditaments   for     Mabcii, 
more  than  three  years,  or  declaring  any  trust  of  them,    ^^    J^ 
otherwise  than  by  writing ;  and  likewise  invalidates  all  parol     Claiborne 
contracts  for  the  sale  of  lands.(£r)     And  if  a  man  inconsi-    HexJ^rmtk. 
deration  of  so  much  money  to  be  paid  at  a  day  to  come, 
bargained  and  sold  lands,  the  use  passed  presently ;  and 
after  the  day  the  party  had  an  action  for  the  money  ;  for  it  Shep.  T.  904. 
is  a  SALE,  by  the  money  paid  either  presently  or  after- 
wards. (^)      Before  the  statute  1  ^.  III.  c.  1.  xht  feoffees  to  (A)  2J!^«n 
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uses  had  not  only  all  the  estate  in  the  land,  but  also  all  the 
power  to  give  and  dispose  of  it,  insomuch,  that  cestui  qui 
use^  although  the  estate  was  created  and  expressly  declared 
to  be  for  his  benefit,  was  nevertheless  held  to  be  a  trespasser, 
if  he  entered  upon  the  land,  against  the  feoffee's  will.  And 
though  that  statute  enabled  the  cestui  qui  use  to  dispose  of 
the  lands,  without  his  feoffee's  consent,  and  declared  aS 
acts  done  by  him  in  respect  to  such  disposition  to  be  good, 
not  only  against  himself  and  his  heirs,  but  also  against  his 
feoffee  in  irust,  yet  it  was  held  that  all  the  power  over  the 
land  still  remained  in  the  feojie  in  trust,  until  the  cestui  qui 
trust  had  made  such  a  disposition  of  it  as  the  statute  au^ 
thorised.  A  consequence  was,  that  the  feoffees  in  truth, 
many  times  contrary  to  the  trust  reposed  in  them,  by  secret 
tx)nveyances,  defrauded  the  cestui  qui  use,  and  prevented 
his  disposing  of  the  land  as  authorised  by  the  statute  ;  and 
sometimes  there  was  fraud  in  both  ;  for  when  cestui  qui  use 
by  himself  without  the  feoffees,  by  force  of  the  statute 
and  the  feoffees  by  themselves  without  cestui  qui  use^ 
by  the  common  law  had  both,  severally,  absolute  poxver' 
to  make  a  disposition  of  the  same  land,  sometimes  ces' 
tui  qui  use^  by  his  secret  estates,  prevented  the  feoffees, 
and  sometimes  the  feoffees,  by  the  like  secret  estates,  pre- 
vented the  cestui  qui  use^  so  that  they  played  at  double  hand, 
and  thereby  beguiled  the  true  intent  of  the  statute.(c)  To  (0  l  Co.  t5J:- 
prevent  this  mischief,  among  othere,  the  statute  of  uses, 
^7  Hen.  VIII.  c.  10.  was  made,  whereby  it  was  declared"  that 
**  where  any  person  or  persons  stand  or  be  seised,  or  at  any 
^^  time  thereafter  shall  happen  to  be  seised  of  and  in  any 
^^  lands,  tenements,  rents,  services,  reversions,  remainders, 
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March,     "  or  Other  hereditaments,  to  the  use,  confidence,  or  trust 
'  >^^-,-^^    "  of  any  other  person  or  persons,  or  of  any  body  politic  by 
Claiborne      a  reason  of  any   bargain^   sale^   feoffment,  fncy   recovery^ 
^^nd&non.*'i  covenant^  contract^  agreement ^  will,  or  otherwise  by  any 
^^  means  whatsoever:  that  in  every  such  case,  all  and  every 
"  such  person  and  persons,  and  bodies  politic,  that  have  or 
"  hereafter    shall    have    any    such    use^    confidence,    or 
"  trust,  in  fee-simple,  fee-tail,   or  for  term  of  life,  or  for 
"  years,  or  otherwise  ;  or  any  use^  confidence,  or  trust  in 
*<  remainder,  or  reversion,  shall  from  thenceforth  stand  and 
*^  be  s£is£D,  deemed  and  adjudged  in  lawfiil  seisin^  estate 
and  possession  of  and  in  the  same  lands,  &c.  with  their 
appurtenances,  to  all  intents^  constructions,  2Jii  purposes 
in  the  law,  of  and  in  such  like   estates,  as  they  had,  or 
*'  shall  have  in  use,  trust,  or  confidence  of  or  in  the  same. 
**  And  that  the  estate j  title j  rights  SLud  possession- th2it  were  in 
**  such  person  or  persons   that  were  or  hereafter  shall  be 
«<  seised  of  any  lands,  tenements,  or  hereditaments,  to  the 
**  use^  confidence,  or  trust  of  any  'such  person  or  persons, 
"  or  of  any  body  politic,  be  from  henceforth  clearly  deem- 
"  ed  and  adjudged  to  be  in  him  ortheift  that  have,  or  here- 
^<  after  shall  have  such  use^  confidence  or  trusty  after  such 
^'  qualit}*,  manner,  form  and  condition,  as  they  had  before  in 
^*  or  to  the  use^  confidence,  or  trust,  that  was  in  them."    We 
are  told,  1  Co.  Rep.  132.  that  this  statute  (27  Hen.  VIII.  c. 
10.)  was  not  made  to  extinguish  or  eradicate  uses,  but  that 
it  had  advanced  them  by  making  the  cestui  qui  use  the  ab- 
solute owner  of  the  land  instead  of  the  feoffee  in   trust ; 
that  before  the  statute,  the  office  of  the  feoffee  was  to  cxe- 
.  eute  the  estate  according  to  the   use,  but  that  the  statute 
hath  taken  away  that  office,  and  executes  the  possession  to 
the  use,  and  takes  away  all  the  trust  and  power  out  of  the 
feOjffees  ;  so  that  since  the  statute  there  is  neither  ^rw^f  nor 
confidence  reposed   in   the   feoffees;  of  whom  it  was  said 
non possunt  agercy  aut  permittere  aliqu'tdy  in   prejudice  of 
the  cestui  qui  use.     To  this  I  will  add  that  as  far  as  I  am 
able  to  discover,  this  statute  availed  not,  either  to  extin- 
guish, or  invalidate  conveyances  at  common  law,  any  more 
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'than  uses  ;  for  to  me  it  appears,  that  it  matters  not  whether 
a  use  was  created  by  deed  or  without  deed,  or  by  feoff- 
ment by  parolf  with  livery  of  seisin,  or  by  bargain^  sale^ 
oontracty  or  agreement  in  writing,  or  by  parol ;  or  if  such 
use  were  created  or  brought  into  existence  in  any  other  man" 
Tier  whatsoever^  or  by  any  means  whatsoever^  no  mattea 
WHAT,  the  statute  instantly  transferred  the  estate,  right,  title, 
<and  possession  of  the  feoffee  to  u^es^  or  of  the  person  ma« 
king  any  such  bargain^  sale^  contract^  or  agreement^  to  the 
persons  for  whose  benefit^  whether  expressed^  or  implied  in 
iawj  svLch  Jeojfflnent^  bargcun^  sale^  contract^  or  agreement 
was  Buule  or  intended  by  the  parues,  according  to  such  in- 
tenuon,  or  to  that  of  the  law,  in  those  cases  where  no  con- 
sideration whatever  was  paid,  or  where  sl  valuable  consider a^ 
tion  was  paid  by  the  purchasers,  or  vendee  of  the  land, 
provided  the  feoffee  to  uses,  at  the  time  of  making  the  feoff- 
ment, or  the  feoffee  to  uses  at  any  time  after  ;  or  the  bar>- 
^ainory  seller^  or  vendor  of  the  land,  at  the  time  of  the  bar- 
gain^  sale^  contract^  or  agreement^  or  at  any  time  after,  du- 
ring the  continuance  of  the  term  or  estate  meant,  intended^ 
or  agreed  to  be  created,  had  in  himself  a  seisin  of  the 
lands,  intended  to  be  conveyed,  bargained,  sold,  or  trans- 
ferred. So  that  the  cestui  qui  use^  or  purchaser  for  a  vatuabk 
,  consideration^  gained  not  a  possession  in  law  only,  but  a 
seisin  in  fee^  not  a  title  to  tnter  into  the  land^  but  an  actual 
JLEGAL  estate»(a) 

It  is  true  that  Lord  Bacon,  in  his  reading  onUhis  statute, 
seems  to  reject  the  words  agreement,  will,  or  otherwise^ 
in  the  purview  of  the  act,  as  having  no  operation  ;  or  at 
least  not  such  as  I  have  supposed  above.  And  his  reason 
seems  founded  upon  the  use  of  the  word  will  in  the  statute  ; 
whereas,  as  he  remarks,  lands  were  not  at  that  time,  nor 
until  aeven  years  after,  (32  ^.  VIII.  c.  1.)  devisable.  But 
great  stress  is  laid  in  the  preamble  upon  cases  created  by 
parol  wills  of  lands,  before  that  time ;  and  though  land^ 
were  not  generally  devisable  at  that  time,  yet  they  werp 
certainly  devisable    by  custom,   in  many  parts  ^f   En^ 
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Makcit,  gland.(jj)  And  since  the  Legislature  by  the  preamble  of 
s^^sAttJ  ^^^  statute,  appear  to  have  been  informed  of  the  evil  of 
Claiborne  secret  uses  so  created,  and  to  have  intended  to  remedy  it, 
Henderson.,  wherever  it  might  occur,  I  sec  no  reason  foV  rejecting  the 
(a)Lit  s  167  word  wiliy  any  more  than  any  other  operative  word  in  the 
Co.JM.nu  statute.  A  further  reason  why  the  word  will,  in  the 
statute  is  not  to  be  rejected  as  having  no  operation,  arises 
from  the  purview  of  the  11th  sect,  of  the  statute,  which 
declares  "  all  true  and  just  wills  before  made,  or  which 
*'  should  be  made  by  any  person,  who  -should  die  before 
"  the  first  day  of  May^  following,  of  lands,  &c.  shall  be 
*'  good  and  effectual  in  law  after  such  fashion,  manner  and 
"  form,  as  they  were  commonly  taken  and  used  at  any  time 
**  within  forty  years  before.'*  Now  this  clearly  proves  that 
the  Parliament  did  intend  to  provide  for  cases  where  uses 
might  have  been  created  by  will :  and  that  being  the  case, 
ihere  is  no  reason  for  rejecting  the  words  '''  agreement^ 
*'  or  otherwise,"  with  which  it  is  connected.  See  also  But" 
ler^s  note  on  Co.  Lit.  p.  277.  a.  &  b.  I  should  certainly  dis- 
trust my  own  judgment  in  differing  from  so  great  an  au- 
thority, had  I  not  Lord  Coke  on  my  side,  who  says  ex- 
pressly, that  in  some  Cities  and  Boroughs,  lands  may  pass 
as  chattels,  by  will  nuncupative^  or  parol^  without  writing  : 
to  which  his  commentator,  Mr.  Hargra^e^  subjoins  the 
following  note,  "  But  now  by  the  29th  of  Car.  II.  c.  3.  a  will 
**  of  lands  devisable  by  custom  is  not  good,  unless  it  be  in 
**  writing,  signed  and  attested  in  the  same  manner  as  a  will 
**of  lands  devisable  by  statute."  Co.  Lit.  111.  3.  n.  3. 
The  same  commentator  adds,  "through  the  medium  of 
**  uses,  the  power  of  devising  was  continually  exercised 
**  with  effect  and  reality.  But  at  length  this  practice 
'  "was   checked,    not  accidentally ^   hot  designedly^  by  the 

"27  !!•  VIIL  which,  by  transferring  the  possession^  or 
**  legal  estate,  to  the  use,  necessarily  and  compulsively 
"consolidated  them  into  one,  andtso  had  the  effect  of 
^  "  wholly  destroying  oU  distinctions  between  them,  rill 
**  means  to  evade  the  statute  were  invented.'*  lb.  111.  b, 
n.  1.    The  same  learned  commentator  likewise  savs  else- 
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where.  "  Before  the  statute  of  uses,  equitable  estates  of 
"  freehold,  might^be  created  through  the  medium  of  trusts, 
**  without  Uvery,  and  by  operation  of  that  statute,  iegal 
*^  estates  of  freehold  may  now  be  created  the  same  way. 
**  Those  who  framed  the  statute  of  uses,  evidently  foresaw 
'*  that  it  would  render  livery  unnecessary  to  the  passing  of 
^^  a  freehold,  and  that  a  freehold  of  such  things  as  do  not 
"  lie  in  gmnt,  would  become  transferable  by  parol   only^ 
*'  xvithont  atiy  solemnity  whatever.     To  prevent  the   incon* 
*^  veniences  which  might  arise  from  a  mode  of  conveyance 
^^  so  uncertain  in  the  proof,  and  so  liable  to  misconstruction 
^*  and  abuse,  it  was  enacted  in  the  same  session  of  Parlia- 
**  ment,  that  an  estate  of  freehold  should  not  pass  by  bar- 
**  gain  and  sale  onltj^  unless  it  was  by  indenture  enrolled.^^ 
See  Stat.  %7  H.  VIII.  c  16.      Harg.  Co.  Lit.  48.  a.  n.  3. 
To  this  I  shall  add  the  opinion  of  Ch.  J.  Holty  and  thd 
whole  Court,  in  12  Mod.  162,163.  who  says,  **if  a  bargain 
^  and  sale  were  made  of  a  man's  lands  on  the  payment[^of 
**  money,  the  use  would  have  raised,  without  deed^  by  paroU 
**  So,  where  there  was  a  transmutation  of  possession^  theve 
^'  HEEDED  NO  DEED,  but  Only  the  bare  appointment  of  the 
**  party."  And  again.  "  If  a  man  for  naoney  aliened  and  grant* 
^*  ed  his  land  to  one  and  his  heirs,  by  this  a  use  was  raised  by 
^^  construction,  and  it  amounted  to  a  bargain  and  sale ;  and 
**  so  it  is  in  Fox*s  case,  8  Co.  94.  a."     On  the  case   here 
mentioned  by  Lord  Holt^  I  shall  just  remark,  that  it  was  de-» 
cided  in  7  Joe.  I.  three  years  after  the  epoch  to  which  our 
law  refers,  as  to  the  obligation  of  British  statutes  in  this 
Commonwealth  ;  and  that  the  question  upon  which  it  was 
decided  arose  in  31  Eliz.  a  few  years  only  before. 

To  these  authorities  I  shall  add  that  of  Lord  Coke^  in  2 
Inst.  675.  who  says  "  it  was  resolved  by  the  opinion  of  the 
^^  Justices  of  both  Benches,  that  a  bargain  and  sale  for  a 
**  valuable  consideration  of  houses  or  lands  in  Lojidon^  &c. 
**  by  WORD  ONLY,  is  sufficient  to  pass  the  same  j  for  that 
*'  houses  and  lands  in  any  City,  &c.  are  exempted  out  of  the 
**  act  of  27  H.  VIII.  c.  16.  concerning  enrolments  of  deeds : 
**  and  at  common  laxv^  such  a  bargain  and  sale  by  word 
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March,     "  ONLY,  raised  a  use.    And  the  statute  27  H.  VIIL  c  IQt 

yj^\^  ** doth  transfer  the  use  into  possession;'*  for  which  he  cites 

Claiborne     Dyer^  229.     Chilbern*s  case,  6  EUz. 

Henderson.  Having  had  occasion  to  mention  the  statute  of  enrolments^ 
27  H.  VIII.  c.  16.  whereby  it  was  declared,  ^^  that  na 
^manors,  lands,  tenements,  or  hereditaments,  (except  in 
•*  Cities,  Boroughs,  or  towns  corporate,  wherein  the  mayors 
''or  other  officers  have  authority  to  enrol  deeds,)  shall 
^  pass  or  change  from  one  to  another  by  reason  only  of  any 
'*  bargain  and  sale  thereof  to  be  made,  whereby  any  estate 
*'  of  ^-inheritance  or  freehold  shall  be  made,  or  take  eflfect 
^  in  any  person  or  persons,  or  any  use  thereof  to  be  made, 
^'  except  the  same  bargain  and  sale  be  made  by  writing  in« 
"  dented,  sealed  and  enrolled  in  one  of  the  Kmg^s  Courts 
*^  of  Record  at  JVestminster^  or  else  within  the  County  or 
'^  Counties  where  the  same  lie,  or  be,  before  the  Custoa^  Roti» 
"  brumj  and  two  Justices  of  the  Peace,''  &c. 

I  shall  now  observe,  that  this  statute  never  was  in  force 
in  this  country ;  1st.  Because  the  provbion  of  it,  as  to 
enrolling  deeds  in  the  King's  Courts  at  Westminster^  was 
either  wholly  impracticable,  or  highly  inconvenient ;  2dly. 
That  in  this  country  there  never  was  any  such  an 
officer  ^  the  Gustos  JRoiuhrum  mentioned  in  the  statute ; 
3dly*  That  the  exception  in  respect  to  Cities,  Borou^is 
and  corporate  towns,  proves  that  even  in  England  it  was 
not  a  universal  law  of  the  realm :  consequendy,  was 
not  brought  over  hither  by  our  ancestors.  Whereas  the 
statute  of  uses,  was  a  universal  law  of  the  realm,  made  in 
aid  of  the  common  law,  and,  as  such,  was  not  only  brought 
over  by.  our  ancestors,  but  was  recognised  by  our  Con-, 
vention  at  the  period  of  the  revolution  :  consequendy^ 
whatever  construction  upon  the  statute,  and  the  common 
law  as  altered  thereby,  was  proper  in  England^  in  cases 
not  within'  the  statute  of  enrolments,  or  might  now  be 
made  there,  if  the  statute  of  frauds  and  perjuries,  29  Car^ 
Ih  P«  3.  and  other  supplemenury  statutes  had  not  been, 
mnds  ihere,  may  now  be  made  in  this  country^  except  sd 
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te  as  the  law  has  been  altered  by  our  own  Legislature,     MiRc«» 
either  before  or  smce  the  revolution. 

The  pomt  which  I  conceive  to  be  proved  by  the  authori- 
ties before  cited,  and  the  reasons  in  support  of  them,  is, 
that  a  bargiun  and  sale  of  lands  in  Virginia^  for  a  vahuh 
tie  consideration  by  word  only,  is  (unless  there  be  some 
act  of  the  General  Assembly  to  the  contrary)  sufficient  to 
VAss  the  same  ;  for  that  at  common  knvy  such  a  bargain 
and  sale,  by  word  onh/^  raised  a  use,  and  the  statute  of  , 
27  H*  VIIL  c«  10.  transferred  the  use  into  possession :  not 
m  possession  in  kno  only,  but  (in  the  words  of  Lord 
BfKon)  SL  seisin  in  fee  ;  not  a  title  to  enter  into  the  land,  but 
an  actual  estate.    Bac.  Law  Tracts^  338. 

A  bargain  and  sale  of  lands  may  be  defined  a  real  con» 
tract  on  a  valuable  consideration^  for  passing  or  transferring 
them/rom  one  to  another. (a)  And  when  made  by  word  M  a^ 
enly,  it  is  no  way  distbguishable,  that  I  can  discover,  fit>m  jhaierU  no^ 
a  contract^  or  agreement^  to  the  same  purpose.  The  effect,  ^s,m' 
where  founded  upon  a  valuable  consideration^  being  the 
same  under  the  statute,  which  executes  bargains^  sales^  coni 
tracts^  and  agreements^  in  the  same  manner  as  it  executed 
a  feoflment,  fine,  recovery,  or  covenant :  the  formed 
estate^  right,  tide,  and  possession  of  the  vendor,  being  iit- 
standy  vested  in  the  vendee,  who  by  virtue  of  the  statute 
has  the  lawful  seisin^  estate^  and  possession  thereby  vested 
In  him  to  all  intents,  constructions^  and  purposes  in  the  law* 
If  then  the  last  words  of  the  statute  be  not  perfecdy  nuga^ 
tt>ry,  the  moment  that  a  bargain  and  sale  for  a  valuable  con- 
sideration was  concluded  between  the  parties  the  estate  of 
the  vendor  was  annihilated,  and  that  of  the  vendee  abso* 
lute  to  all  intents  and  purposes  in  law. 

Let  us  inquire  then,  if  by  any  act  of  the  Legislature  of 
Virginia^  antecedent  to  our  act  to  prevent  frauds  and  per- 
juries, passed  in  the  year  1785,  the  statute  of  uses  hath 
been  in  this  respect  repealed. 

The  first  act  upon  the  subject,  which  I  have  been  able 
to- find,  is  that  of  1710,  c.  13.  (edition  of  1733,)  whereby  it 
\s  enacted,  ^^  that  no  lands,  tenements,  or  other  heredita- 
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^'  meats  shall  pass,  alter,  or  change  from  one  to  another 
*^  whereby  an  estate  of  inheritance  in  fee-simple,  fee-tail^ 
"  general  or  special,  or  any  estate  for  life  or  lives,  or  any 
*'  greater  or  higher  estate  shall  be  made  or  take  effect  in 
"  any  person  or  persons,  or  any  use  thereof  to  be  made  by 
"  bargain  and  sale,  kase  and  release^  deed  of  settlement  to 
"  uses  of  feoffment^  or  other  instrument^  unless  the  same  be 
^^  made  by  writing  indented,  sealed  and  recorded  in  the 
"  records  of  the  General  Court,  or  of  that  County  where 
"  the  lands  shall  lie,"  &c. 

This  act  is  a  transcript  from  the  statute  of  enrolments, 
27  H^  VIII.  c.  16.  but  extends  its  provisions  still  further, 
by  requiring  that  not  only  deeds  of  bargain  and  sa/e^  (the 
only  conveyance  mentioned  in  the  statute,^  but  that  deeds 
of  lease  and  release,  which  were  invented  and  brought  into 
use  to  evade  it,  and  deeds  of  settlement  to  uses  of  feoffment^ 
or  other  instruments^  should  be  executed,  acknowledged, 
or  proved,  and  recorded  in  the  same  manner.  But  in  the 
year  1734,  c,  6.  the  Legislature  found  it  necessary  to 
amend  the  act,  after  reciting  so  much  of  it  as  I  have  trans- 
cribed above,  they  say  that  it  "  was  intended  as  a  security 
"  to  purchasers  and  creditors,  but  by  the  strict  wording  of 
*{  it,  had  been  construed  to  destroy  all  deeds-poU,  though 
"  they  be  recorded,  and  to  make  void  all  conveyances  not 
"  recorded,  even  between  the  parties,  though  in  respect  to 
"  them^  recording  be  unnecessary  ;  yet  ways  had  been 
"  found  out,  and  of  late  much  practised,  by  making  mort- 
"  gages,  marriage  settlt* ments,  and  deeds  in  trust,  for  long 
"  term  of  years,  (which  are  not  provided  against,)  to  de- 
"  fraud  both  creditors  and  purchasers,  and  so  to  elude  the 
"  ONLY  DESIGN  of  the  act."  It  then  declares  all  convey- 
ances theretofore  bona  fide  made  by  deed-poll  or  otherwise, 
valid  and  binding  between  the  parties  and  their  heirs, 
ihowgh  not  before  acknowledged,  or  proved  and  recorded, 
and  then  proceeds  thus  ;  "  and  for  a  greater  security 
"  TO  CREDITORS  AND  PURCHASERS,  Be  it  enacted  by  the 
'*  authority  aforesaid,  that  all  bargaimy  saUs  and  other  con- 
''  veyance\  whatsoever  of  lands,  tenements,  and  heredita- 
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^^  nncBts,  whether  they  be  made  for  passing  any  estate  of 

^^  freehold  or  inheritance,   or  for  term  of  years,   and  all 

«^  deeds  of  setdement  upon  marriage,  wherein  either  lands,     Claiborne 

**  slaves,  money,  or  personal  thing,  shall  be  seuled  or  cove-    Henderson 

**  nanted  to  be  left  or  paid  at  the  death  of  the  party^  or     " 

^  otherwise,  and  all  deeds  of  trust  whatsoever   shall  be 

*'  void^  as  to  all  creditors^  and  subsequent  purchasers^  un- 

"  less  they^  be  acknowledged,  or  proved  and  recorded,  ac- 

*^  cording  to  the  direction9  of  the  said  act :  but  the  same, 

**  as  between  the  parties^  shallj  notwithstanding,  be  valid 

•*  AND  BINDING." 

It  seems  to  me  very  material  to  remark,  that  there  is  no 
such  proviso  in  the  statute  of  enrolments  :  from  which,  as  I 
have  before  observed,  our  act  of  1710  is  literally  a  trans« 
cript,  with  the  addition  of  some  other  words,  which  do 
not  vary  the  sense  of  the  statute,  but  extend  it  only  to 
other  conveyances  besides  deeds  of  bargain  and  sale,  nor 
is  there  any  such  provision  in  the  statute  of  frauds  and  per- 
juries. Under  the  former,  a  deed  of  bargain  and  sale 
not  enrolled  according  to  the  statute,  is  void  between  the 
PARTIES,  as  well  as  others.  Under  the  latter,  a  parol  re- 
lease, or  livery  of  seisin  by  parol  only,  has  the  effect  of 
conveying  only  an  estate  at  xvill^  except  leases  for  a  term 
not  exceeding  three  years,  &c« 

Whatever  doubt  might  have  been  entertained  upon  the 
strict  wording  of  the  first  act,  whether  it  had  not  invalida- 
ted all  bargains,  sales,  contracts,  and  agreements  concern- 
ing lands,  though  made  for  a  valuable  consideration,  and 
b<ma  Jide^  unless  perfected  and  consummated  by  deed  in- 
dented, sealed,  acknowledged,  or  proved  and  recorded, 
pursuant  to  the  act,  this  interpretation  which  the  Legisla- 
ture has  given  us  of  its  own  will,  intent  and  meaning,  is 
siifficient  to  convince  my  mind  that  it  was  neither  its  in- 
tention to  repeal  the  statute  of  uses,  as  to  the  effect  of  any 
bargain,  sale,  covenant,  contract,  or  agreement  between 
tfie  parties^  nor  to  require  any  other  solemnity  in  the  trans- 
fer of  lands  from  one  to  another,  as  far  as  regarded  the 
rights  title,  interest,  estate,  possession  and  seisin  of  the 
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Marcb,     lands  as  between  the  parties  themselves^  than  wc^s  i«v  * 
s^^yn%^     quisitc  or  necessary  before  the  passing  of  the  act.     For  it 
CUiborne     could  never  be  the  intention  of  the  act  to  let  loose  men 
Hendcnofi.    from  their  contracts  made  for  a  valuable  consideration^  nor 
'"'"^^"*"~   to  drive  them  into  a  Court  of  Chancery  to  have  them   car- 
ried into  execution  and  effect,  (the  very  thing  which  the 
statute  of  uses  meant  to  prevent,)  when  that  statute  did  of  it- 
self execute,  and  carry  into  absolute effect^tvtry  such  contract 
by  transferring  the  use  created  or  implied  by  die  terms  of 
the  contract,  into  a  legal  estate^  possession  and  seisin.     Ani 
though  as  against  creditors  and  after-purchasers  the  estate 
so  created  and  transferred,  may  be  defeasible,  or  void,  for 
want  of  a  deed  recorded^  yet  as  between  the  parties  it  is 
valid,  ab  initio  :  for  a  thing  may  be  void  for  one  purpose, 
^la)  A>b.  165.  and  not  to  another  ;(a)  and  until  it  is  made  to  appear  that  a 
creditor  or  purchaser  is  affected,  the  estate  as  created  by  the 
act  of  the  parties,  and  the  operation  of  the  law  upon  that  ac^ 
is  a  legal  estate^  and  valid  to  all  intents  and  purposes  between 
them.     And  to  this  effect  is  Hob.  166.  as  to  fraudulent  con- 
veyances made  by  jointresses,  or  tenants  in  dower,  upon  the 
Stat.  XI  H.  VII.    which  he  tells  us  were  good  against  the 
party,  though  void  as  to  some  others. 

.  Perhaps  it  may  be  supposed  that  the  words  "  bargains^ 
*'  sales^  and  other  conveyances^^  which  are  dedared  to  be 
valid  and  binding  between  the  parties,  thou^  void  as 
to  creditors  and  subsequent  purchasers,  extend  only  ta 
conveyances  in  writing.  To  my  apprehension,  the  word 
**  bargains^'*  as  well  as  the  word  *^  sales ^^  which  are  used 
as  separate  and  distinct  descriptive  terms  in  this  amendato- 
ry act,  cannot  be  interpreted  to  designate  diat  particular 
species  of  written  .  conveyances,  called  a  deed  of  bargain, 
and  sale.  They  are  used  in  a  more  general  and  compre- 
hensive sense,  and  signify  a  real  contract  for  a  valuaUe 
consideration,  for  passing  and  transferring  lands  from  one 
(a)  Sltep.  to  another  ;(£)  and  as  between  the  parties  themselves^  Aere 

Twch.     218.  f,  .         ,  .   ^  t  ^      ^jr  ^ 

iftir^.     Co,    was  every  reason  for  carry mg  them  mto  complete  ettect  as^ 

^^  *•  before,  by  virtue  of  the  statute  of  uses  :  more  especially 

where  there  was  an  actual  transmutation  of  posses&ioov 


In  the  53d  Year  ofihc  Commonwealth.  S53 

though  no  deed  or  writing  was  ever  made  between  the  par-^     Mauch* 

1809. 

ties. 

Again,  if  the  exception  in  the  statute  of  enrolments 
(from  which  our  act  of  1710,  c.  13.  is  a  literal  transcript, 
with  the  addition  only  of  some  other  kinds  of  conveyances, 
besides  a  deed  of  bargain  and  sale  as  before  remarked)  as 
to  Cities  and  Boroughs,  left  the  conveyances  at  common 
law,  and  the  operation  of  the  statute  of  uses,  upon  uses  at 
common  law,  in  full  force  and  effect  in  London^  &c.  as  was 
adjudged  in  Chilherr^s  case,  Dyer^  229.  so  that  a  bargain 
and  sale,  by  word  only,  made  of  lands  or  houses  in  London 
for  a  valuable  consideration,  would  be  sufficient  to  pass  the 
aame  ;  I  ask,  whether  the  exception  in  the  act  of  1734,  as 
to  the  operation  of  the  act  of  1710,  whereby  all  bargains 
and  sales,  and  other  conveyances  whatsoever,  are  declared 
to  be  valid  and  binding  between  the  parties^  is  not  as 
strong  as  the  other  ?  For  where  s  the  difference  whether 
the  exception  be  as  to  the  acts  of  certain  persons^  or  to  acts 
done  ID.  certain  places  ?  Considering* then  the  act  of  1734, 
c«  6.  as  containing  an  exception  from  the  general  pro- 
visions of  the  act  of  1710,  c.  13.  whereby  all  bargains,  sales, 
and  other  conveyances  whatsoever,  were,  as  between  the 
parties  themselves,  left  upon  the  same  footing  as  before  the 
making  of  the  former  of  diose  acts,  I  consider  a  parol 
bargain  and  sale  of  lands  in  Virginia^  for  a  valuable  con* 
sideration,  as  between  the  parties  themselves^  as  standing 
precisely  upon  the  same  ground  under  those  acts,  as  a 
parol  bargain  and  sale  of  lands  or  houses  in  London  before 
the  statute  of  frauds  and  perjuries,  29  Car.  II.  c.  3*  which 
required  all  conveyances  and  contracts  for  the  sale  of  lands, 
to  be  made  in  writing.  These  two  acts  were  consolidated 
in  the  year  1748,  c.  1.  with  this  additional  circumstance, 
that  the  last  mentioned  act  declares  all  bargains,  sales,  and 
other  conveyances  whatsoever,  valid  and  binding,  not  only 
between  die  parties  themselves,  but  their  heirs.  And 
as  it  was  during  the  period  that  this  last  act  was  in  force 
that  Black  purchased,  and  M^Rae  sold  the  lot  in  question 

Vol.  in.  Y  y 
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March,     foT  a  valuable  consideraticMi,  which  purchase  andaale  was 

1809 

moreover  attended  with  an  actual  transmutation  of  pot* 

9cssion(a)  from  the  seller  to  the  buyer,  I  am  of  opinion 

that  whedier  M^Bae  did  or  did  not  execute  a  oHiveyanca 

(a)  See  li  ^^^  ^  ^^^  ^^  Bloci^  the  latter  acquired  a  legal  esiate^ 

Mod.  168.  be-  soism  and  possession  of  the  bt  in  question  under  the  statute 

to,  p.  397.       of  uses  ;  valid  and  binding  agsunst  M'Rae  and  his  heirs^ 

under  the  provisions  contained  in  the  act  c^  1748,  c«  1.  and 

defeasible  only  by  the  creditors  oiM^Rae  tx  bona  fide  pur* 

chasers  from  him. 

In  the  last  argument  of  this  cause,  it  was  objected  by  the 
counsel  for  the  defendant,  that  a  woman  was  not  dowable  of 
a  use  at  common  law.  PerL  s.  349.  The  same  author  saya^ 
8.  457.  that  there  shall  be  no  tenant  by  curtesy  of  a  use  ; 
yet  the  Court  of  Chancery  in  England  has  decided  others 
(6)  s  P.  wise  as  to  that  pomt.  Sir  Jos.  JektflKJk)  supposes  it  probabk 
that  die  other  books,  where  the  same  thing  is  said  may  be  ta^ 
ken  from  the  same  authority :  and  that  this  might  possibly 
be  said  with  regard  only  to  a  demand  of  dower  at  law,  and 
not  in  a  Court  of  £quity.  And  as  to  the  preamble  to  the 
statute  of  uses,  he  further  observes,  that  there  is  room  to 
diink  that  the  words,  ^  that  by  uses  men  lost  their  tenan* 
^^  cies  by  the  curtesy,  and  women  their  dower,"  ought  xMt 
to  be  taken  in  a  general  sense,  for  the  uses  com- 
plained of  were  such  as  were  created  by  fraudulent  assu>» 
ranees,  and  were  secret ;  but  supposing  all  uses,  bef<»^  the 
statute,  were  thought  to  bar  tenants  by  the  curtesy  and 
dower,  even  in  equity,  as  well  as  law,  yet  it  wiU  n(A  follow 
at  this  time  of  day,  {and  in  this  country^  that  trusts  or 
equitable  mterests  are  now  to  be  considered  here  as  they 
were  then  in  England^  For  the  statute  of  uses  having 
converted  the  use  created  by  the  bargain  and  sale  for  a  va- 
luable consideration,  into  a  kgal  estate,  and  seisin,  in  the 
bargainee ;  and  the  statute  of  enrolments  requiring  that 
the  bargain  and  sale  should  be  in  writing,  never  having  been 
in  force  in  VtrginiOf  the  bargainee  became  instantly  seiatfd 
of  a  /er^o/ estate,  of  which  his  wife  might  have  been  endow* 
ed,  without  any  necessity  for  a  deed,  as  I  have  before 
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skewD,  and  not  merely  of  a  use,  or  equitable  estate ;  and     Maecm, 
altbough  my  construction  of  our  acts  of  mO,  1734,  and     '  ^^^' 
1748,  in  supposing  that  as  between  the  parties  themselves,     ciiaboriie 
and  their  heirs,  no  deed  or  written  conveyance  whatsoever,    HendenoM. 
was  necessary  to  pass  lands,  should  be  errcmebus,  still  I  ' 

dunk  it  undeniable,  that  brfore  the  passing  of  these  acts  of 
Assembly  the  estate  of  the  purchaser  for  a  valuable  consi- 
deration actually  paid,  accompanied  with  actual  possession 
of  the  lands,  was  complete  in  law ;  and  thereafter  the  wife 
of  the  purchaser  would  hav^  been  kgally  entided  to  dower 
in  the  lands ;  which  differs  the  case  essentially  from  that  of 
a  usfy  before  the  statute  of  uses.  If  then  the  operation 
of  our  acts  of  AssemUy  be  this  \  that  what  would  have 
constituted  a  complete  legal  tide  and  estate  in  lands,  before 
the  passage  thereof,  be  now  turned  into  a  mere  equitable 
tide  \  will  equity  refuse  to  the  wife,  that  which  she  before 
was  legally  entitled  to  demand ;  and  if  she  possessed  power 
over  the  actions  of  her  husband,  might,  by  the  aid  oi  a 
Court  of  Equity,  have  reduced  to  a  legal  dtle,  according  to 
the  requisitions  of  the  statute  during  her  coverture  ;  but  ha* 
vhig  no  such  power,  is  obliged  to  postpone  the  demand 
of  her  right,  until  the  determination  of  her  coverture  i 
Change  the  parties,  and  equity  will  act  as  handmaid  to  the 
claim  of  the  husband  to  his  curtesy,  though  he  might,  do- 
ring  the  life  of  the  wife,  have  enforced  the  execution  of  a 
legal  tide.  And  will  she  refuse  her  aid  to  the  weaker  sex^ 
where  the  right  is  the  same,  and  the  reason  stronger  ? 

It  was  also  contended,  at  the  bar,  that  Bl(9ck  never  was 
seised  of  the  lot*  But  what  is  a  seisin  I  1  mean  a  seisin 
in  deed,  or  in^ac^  f  Does  it  mean  either  more  or  less  than 
the  actual  possession  of  an  estate  of  freehold,  or  inherit- 
ance ?  Whether  acquired  by  livery  of  $eisint  or  by  a  man's 
own  entry  at  common  law  ;  or  by  the  seisin  or  actual  en- 
try of  his  feoffee,  or  trustee  to  uses,  under  the  statute  of 
uses.  We  are  xxAA  by  an  ancient  author,  that  an  hour's  ac- 
tual  possession  quiedy  taken,  confers  a  seisin  de  droits  and 
de  cbdme^  whereof  no  man  can  disseise  him  that  hadi  taken 
Midi  possessim,  but  diat  the  party  claiming  in  opposition 
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^\^8oa"'  thereto  must  be  driven  to  his  action.(a)  Th6  word  seisirij 
N^^.-^^  according  to  the  opinion  of  Lord  Thurhw^  will  extend  to 
Claiborne  j^^j^^  seised  of  an  estate  in  equity.(Z')  And  Lord  Ch.  Ba- 
Henderson.  yot\  Gilbert^  in  Coventry  v.  Coventry ^  at  the  end  of  Francises 
(a)  Perhina,  maxims,  txpresslv  says,  "  in  all  cases  where  an  agreement 
(6)2  jiro.  **  is  entered  into  in  contemplation  oizvahiabk  consideration , 
'•   '  '  i*  when  that  is  performed^  it  is  but  justice  and  conscience  that 

**  the  purchaser  should  have  an  immediate  right  and  owner- 
^  ship  in  what  he  hath  so  purchased  j  and  therefore  a  Court 
**  of  Equity,  before  the  execution  of  any  legal  conveyancey 
**  looks  upon  the  party  to  be  in  immediate  possession  of 
^*  such  estate,  and  to  have  a  power  o(  devising^nd  gtving- 
"  it  aivay.'*^  Is  it  not  in  proof  that  Black  received  the  rents 
of  this  lot  from  Kirkpatrick  several  years  before  he  sold  it 
to  him  ?  Nay  more,  that  M'Rae  acted  as  his  agent  in  the 
receipt  of  them  for  him  ?  If  so,  what  further  evidence  of 
an  actual  peaceable  possession  by  Black  can  be  required  ? 
Is  there  not  further  proof  were  it  necessafy  ?  viz.  the 
deed  from  Black  to  Kirkpatrick^  (accepted  no  doubt  by  the 
latter,  as  he  afterwards  appears  to  have  paid  the  money  for 
the  lot,  which  he  at  first  objected  to,)  in  which  the  former 
expressly  covenants  that  he  is  seised  of  an  indefeasible  es- 
tate in  fee-simple  in  the  lot.  I  concur  with  the  Chancel- 
lor in  thinVing  that  Kirkpatrick^  by  this  deed,  was  estopped 
from  denying  that  Black  was  actually  seised  in  fee.  Sup- 
pose Black  had  been  only  a  tenant  for  years,  or  at  will,  and 
had  made  a  feoffment  in  fee  of  the  lot,  his  wife  would  have 
been  entided  to  dower.  For  by  the  feoffment  he  would 
have  gained  a  fee  (though  but  for  an  instant)  by  disseisin, 
ics  Hare  Co.  ^^^  ^^^  feoffee  was  bound  thereby.(c)  For  where  a  hus- 
jUu.  p.  J2.  b.  band  tortiously  gains  an  instantaneous  seisin^  as  against  the 
person  benefited  by,  and  deriving  an  estate  m  virtue  of,  such 
(d)  See  Gw»  I  ^o^tious  act,  the  wife  is  entitled  to  dower,  and  the  feoffee  can 
Hac.  vol.  2.     never  plead  that  the  husband  was  never  seised.Ce/)     Now 

132,  (6th  vol  *  ...  ^     .       ,  1.        .  « 

413.  of  oki  Black  w^s  either  the  owner  of  the  lot,  or  a  disseisor,  and 
lou.  si^  jr.  cither  way  the  purchaser  from  him,  with  a  covenant  that  he 
iu'^.'^Ma^'  was  seised  in  fee^imple  takes  an  estate  to  which  his  wife 
ca^eKSi!^'^'  had  tiUc  of  dower.    For  although  Black's  estate  might  haw 
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been  a  defeasible  one  at  law,  yet  as  he  was  never  ousted  du-  March, 

ring  the  coverture,  his  wife  shall  be  endowed  against  the  y^^^^/ 

purchaser.(a)  But  if  my  conclusions  from  the  operations  of  ciaibomc 

the  statute  ot  uses  be  just,  Block  had  an  indefeasible  es-  Henderson. 


tate  in  the  lot,  at  the  time  that  he  sold  to  Kirkpatricky  even  (a)  2  Bac. 
against  M'-Rae  himself.  For  having  attained  peaceable  pos-  "^  ^^'  *^** 
session  in  consideration  of  money  paid,  his  tide  was  perfect 
without  any  deed  ;  for  the  moment  the  bargain  and  sale  for 
a  valuable  consideration  was  concluded,  M^^ae  became 
seised  to  his  use,  and  the  statute  transferred  the  seisin  and 
possession  to  lunu  And  when  in  virtue  thereof  he  had  ac- 
tually entered,  there  vha  juris  et  seisince  conjunctio.  '  ' 
The  case  of  M'Ckan  and  Copper  in  this  Court,(A)  may  (h)  3  Caii^ 
be  considered  as  against  me.  But  there  is  a  wide  dis«  ^^^' 
tinction  between  the  two  cases.  In  that,  Arrell  entered  in 
1776,  upon  lands  to  which  he  had  no  other  tide  than  a  tide- 
bond  to  Rigdon^  assigned  to  Arrell  in  February^  1775,  by 
Rigdorls  widow,  claiming  the  land  under  a  residuary  de- 
vise in  her  husband^s  will ;  neither  of  whom  are  found  to 
have  ever  possessed  the  land.  A  bond  to  convey  is  prima 
facie  evidence  that  no  conveyance  or  tide  has  been  made 
either  by  deed  or  otherwise.  Arrell  never  had  any  other  than 
an  equitable  tide  :  First,  such  a  bond  never  could  be  con«- 
sidered  as  a  conveyance,  but  was  evidence  to  the  contrar}'. 
Secondly,  such  a  bond  was  not  assignable  at  law.  Thirdly, 
neither  the  husband  or  his  widow  are  found  ever  to  have 
had  possession  of  the  land,  so  as  to  make  a  legal  convey- 
ance to  ArrelL  Fourthly,  ArreWs  entry,  though  said  to  be 
made  in  consequence  of  the  bond,  was  not  at  the  time  of  the 
assignment,  but  a  year  after.  Whereas  Black  purchased 
from  Alien  it'Rae^  whose  title  and  possession  are  not  dis- 
puted, and  was  either  put  into  possession  by  him  in  consi- 
deration of  money  paid,  or  else  he  entered  with  MRae*s 
approbation  and  consent,  as  it  clearly  appears  he  afterwards 
received  and  paid  over  the  rents  for  Black  as  his  agent. 
These  circumstances  constitute  a  wide  difference  between 
the  two  cases.  It  has  more  than  once,  I  believe,  been  de« 
eided  in  this  Court  that  parol  maxriage  agreements  respects 
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ing  lands,  were  valid  even  after  the  act  of  1748,  c.  1.  against 
all  subsequent  purchasers  of  the  lands,  except  such  as  vere 
for  a  XHxhtable  consideration.  Thornton  v.  Corbin^  3  CaU^ 
384*  is  expressly  so.  This  is  a  strong  case  in  support  of 
my  construction  of  other  parol  agreements  upon  a  valuabk 
consideration  executed  by  delivery  of  actual  possession. 

Another  point  insisted  on  by  the  counsel  for  the  defendants 
was,  that  if  Mrs.  Black  were  dowable  against  the  heir,  or 
against  a  purchaser  with  notice,  she  cannot  recover  against 
a  purchaser  who  has  united  the  legal  and  equitable  estates 
without  notice  of  the  marriage ;  or  against  his  vendee, 
though  he  had  notice.  But  it  must  be  recollected  that  all 
this  objection  goes  to  dower  in  an  equitable  estate.  Now 
I  have  shewn  that  Black* s  estate  was  not  merely  an  equita- 
ble but  a  le^al  estate.  And  this  Court  has  expressly  de- 
clared tliat  though  equitable  rights  may,  in  favour  of  fair 
bonafde  purchasers  for  valuable  considerations,  and  with- 
out notice,  be  lost  by  a  sale,  legal  rights  never  can^  unless 
there  be  frauds,  (which  is  not  alleged  in  this  case,)  for  in 
cases  of  legal  rights  the  principle  of  caveat  emptor  properly 
applies«(a)  And  the  very  page  (2  Black.  Com.  132.)  re- 
ferred to  for  the  purpose  of  defeating  the  plaintiff's  claim, 
informs  us,  that  where  dower  is  allowable,  it  matters  not 
though  the  husband  alienes  the  lands  during  the  coverture, 
for  he  alienes  them  liable  to  dower.f^)  And  cases  are  not 
wanting  where  Courts  of  Equity  have  interposed  to  the 
prejudice  of  a  purchaser  without  notice  of  the  plaindflTs  ti- 
de as  dowress.(c) 

A  third  objection  (the  5th  contended  for  by  the  counsel 
for  the  defendant)  is,  *'  that  if  the  plaintiif  had  remedy,  it 
♦*  was  at  law;  and  that  the  failure  of  exception  to  the  ju- 
•*  risdiction  of  a  Court  of  Equity  cannot  confer  jurisdic- 
"  tion.**  Mtfordj  a  writer  often  cited  and  relied  on  in  this 
Court,  says,  that  in  some  cases,  as  in  matters  of  account,  par- 
titions of  estates  between  tenants  in  common,  and  assign^ 
ment  of  dower^  a  Court  of  Equity  will  entertain  jurisdfic- 
tion  of  a  suit  though  remedy  vcA^ perhaps  be  had  in  t)ie 
Courts  of  Comm<^  Law*  ^Tbat  in  the  case  of  dower  die 
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vridow  is  often  much  perplexed  in  proceedings  upon  a  writ 
of  dower  at  the  common  law,  to  discover  ^e  titles  of  her 
deceased  husband  to  the  estates  out  of  winch  she  claims  her 
dower,  &c.  that  Courts  of  £qiuty  having  gone  the  length 
of  assuming  jurisdicuon  in  the  cases  before  mentioned,  seem  — ~— 
by  degrees  to  have  been  considered,  as  having  on  these  sub- 
jects a  concurrent  jurisdiction  with  the  Courts  of  Com- 
mon Law,  in  cases  where  no  difficulty  would  have  attended 
the  proceeding  in  these  Courts.(a)  The  authority  of  this  M  Mitfir^9 
passage  in  Mitfordy  though  not  supported  by  any  case  cited  chcmcSy^ 
in  the  treatise,  was  acknowledged  by  Lord  Ch.  J.  Lough-  ^^*  ^*^  *  ^* 
horoughy  m  Mundy  v.  Mundy^  2  Ve9.  jun.  129.  In  this 
country,  the  praaice  in  the  County  Courts  has,  I  believe  al» 
most  invariably,  been  to  assign  dower  upon  a  bill  in  equity. 
The  reason  probably  was,  that  by  that  means,  dower  was 
assigned,  and  distribution  of  the  slaves  and  personal  estate 
made,  by  one  set  of  commissioners,  appointed  for  that  pur- 
pose t^  the  Court.  Here  indeed  no  such  reason  occurs* 
But  the  loss  of  a  deed  from  M^Rae  to  Black  is  made  the 
foundation  of  one  (or  perhaps  all)  of  the  bills.  The  supple- 
mental bill  filed  in  Aprils  1800,  alleges,  that  the  plaintifis  had  a 
short  time  before  (hat  discovered  that  the  surviving  defend- 
ants to  their  former  amended  bill,  had  attempted  to  elude 
their  claim  by  procuring  a  conveyance  fiom  John  M^Rae^ 
styling  himself  son  and  heir  of  AUen.  M^Rae^  for  the  lot,  and 
that  they  had  afterwards  conveyed  the  same  to  the  other  de- 
fendants. This  deed  is  admitted  (or  perhaps  insisted  on) 
by  all  the  defendants  in  their  answers. 

Though  probably  as  litde  disposed  to  favour  die  undue 
extension  of  the  jurisdiction  of  Courts  of  Equity  as  any 
Judge  that  has  set  upon  this  bench,  this  circumstance  alone 
is  sufficient  to  induce  me  to  decide  in  favour  of  that  jiuis- 
diction  in  this  particular  case.  For,  to  what  purpose  could 
a  conveyance  from  the  heir  of  AUen  Mf'Rae  have  been  ob- 
tained by  the  defendants  ?  Cleariy  to  prove,  by  deducing  a 
tide  from  M^'Rae^  instead  of  Blacky  that  she  had  no  tide  to 
recover  dower  at  law,  on  the  presumption  that  Black  never 
had  a  legal  tide  from  M'^Rae  /  and  thus  to  bar  her  from  a 
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recoveiy  either  at  law,  or  in  equity  :  for  if  that  deed  could 
operate  as  an  equitable  bar,  much  more  might  it  be  set  up 
as  a  legal  one.  It  was  accordingly  insisted  on  in  the  argu- 
ment that  the  defendants  did  not  claim  under  Blacky  but 
M'Rae.  This  conduct  of  the  defendants,  whatever  other 
ground  of  objection  there  might  have  been  to  sustaining  the 
bill,  does  in  my  opinion  invalidate  every  thing  that  can  be 
said  against  the  jurisdiaion  of  the  Court.  And  the  Court 
being  possessed  of  the  causes,  will  proceed  to  decree  relief, 
without  turning  the  party  round  to  another  tribunal ;  unless 
indeed  one  circumstance  should  make  it  necessary  to  award 
an  issue  to  be  tried  at  law  to  determine  the  fact  of  the  com- 
plainants* marriage.  See  Curtis  v.  Ci/rt/>,  cited  2  Ves.ym. 
126.  where  it  is  said  that  the  marriage  being  denied,  Ld. 
Bathurstj  Chancellor,  sent  the  parties  to  law  to  try  that. 

It  was,  however,  contended  at  the  bar,  that  this  was  a 
mere  trusty  which  the  statute  of  uses  could  not  execute^ 
If  this  observation  was  intended  to  distinguish  it  from  a 
use  at  common  law,  I  conceive  it  has  been  already  suffi- 
ciently answered.  For  before  the  stat.  27  H.  VIII.  c  10. 
a  use,  confidence,  or  trust,  were  the  same.  And,  as  I 
have  already  shewn,  a  bargain  and  sale  of  lands  for  a  valua- 
ble consideration,  though  made  by  parol  only,  raised  a 
good  use  at  common  law.  (a)  Will  the  calling  it  a  trust 
change  the  nature  of  it,  or  prevent  the  operation  of  the 
statute  ?  Ld.  Ch.  J.  HoUttWs  us  otherwise  :  a  use,  which  at 
common  law  was  a  trust  of  a  freehold,  or  inheritance,  is 
executed,  as  he  tells  us,  by  the  statute  which  mentions  the 
word  trusty  as  well  as  use  ;  and  trusts  at  common  law  and 
uses  are  equally  executed  hy  the  statute.  (^)  We  are  more- 
over told,  that  whatever  was,  or  would  have  been  a  trust 
at  common  law  is  since  the  statute  of  uses  executed., c) 

We  are  told  that  there  are  three  ways  of  creating  a  use 
or  trust,  which  the  statute  cannot  execute ;  1.  Where  a 
use  is  limited  upon  a  use.  2.  Where  a  term  of  years  is 
created,  and  limited  in  trust.  3.  And  lastly,  where  lands 
are  limited  to  trustees  to  pay  over  the  rents  and  profits  to 
another.  5  Bac.  Mr.  379.  old  ed.     1  Eq.  Ca.  Mr.  383.     2 
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foTti.  15,  16.  and  2  Biaci.  Com.  335,  336.  where  the  ori-  Maacr, 
gin,  foundation,  and  reasonableness  of  these  several  dis-  .^_^^J^_j 
dnctions  are  briefly  examined.  To  these  we  may  add  Ciaibornd 
trusts  arising  by  operation  of  law,  which  it  has  been  saidj  Henderson. 
have  been  but  of  two  kinds  :  1st.  Where  the  conveyance 
has  been  taken  in  the  name  of  one  man,  and  the  purchase* 
money  paid  by  another ;  or,  2d.  Where  the  owner  of  aii 
estate  has  made  a  voluntary  conveyance  of  it,  and  made  a 
declaration  of  the  trust  with  regard  to  one  part  of  the  estate; 
and  has  been  silent  with  regard  to  the  other  part  of  it.  These; 
it  is  said,  have  been  the  two  only  instances  of  a  trust  al- 
lowed, to  arise  by  operation  of  law,  since  the  statute  of 
frauds,  29  Car.  11.  unless  there  had  been  a  plain  or  express 
fraud.  5  Bac.  Abr*  390.  old  ed.  Mr.  Givyllim  in  his  edi« 
^  tion,  suspects  the  fidelity  of  the  reporter  in  this  passage^ 
and  actually  etumerates  several  other  cases  of  resulting' 
trusts  in  equity.  But  not  one  of  them  that  bears  the 
ftmallest  resemblance  to  the  present  case  :  I  shall  therefore 
pass  them  over ;  and  it  would  be  misspending  tinie  to  shew 
more  at  large,  that  none  of  the  cases  enumerated  above^ 
bear  the  smallest  analogy  to  it.  Consequently,  the  position 
assumed  by  the  counsel  for  the  defendant,  that  this  was 
one  of  those  trusts  which  the  statute  of  uses  could  not  exe- 
cute, appeats  to  be  unfounded,  both  from  negative  and 
positive  authorities. 

As  to  the  cases  in  which  dower  has  been  refused  out  of 
a  trust  estate,  neither  the  cases  of  Lady  Radnor  v.  Vander^ 
iendy^  Shoxv..ParL  Cas.  69.  nor  CoU\.  Colt^  cited  2  P.  Wmsi 
640.  1  Ch.  Rep.  254.  nor  Bottomly  v.  Fairfax^  Prec.  in  Ch. 
336.  nor  Brown  v.  Gibbes^  same  book,  97.  nor  Chaplin  v* 
Chaplin^  3  P.  Wms.  229.  nor  Attorney-General  v.  Scott^ 
Cases  temp.  Talbot^  138.  nor  Godzvin  v.  Winsmore,  2  Ati^ 
525.  nor  Dixon  v.  Saville^  1  Bro.  Ch.  Rep.  326*  nor  IVray 
V.  Williams^  Prec.  inClu  151.  more  fully  stated  in  1  P.  WmS* 
137.  nor  Swannock  v.  Lyfordj  Amb.  Rep.  6*  nor  any  other  case 
in  which  the  widow  has  been  refused  dower  in  equity,  that 
I  have  been  able  to  meet  with,  bear  any  analogy  to  the 
Vor*.  IIT.  '/i7 
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March-,  pfrescDt*     But  the  case  of  Dobson  \*  Taylor^  cited  ffbnir 

^L^l.  the  reports  of  a  gentleman  as  eminent  at  the  bar  in  his  day, 

CiAJbonie  as  most  of  those  who  have  succeeded  him  in  practice  in 

HenJf^pson.  ^^^^  counUy^(fl)  IS  a  case  resembling^  and  even  stronger 

TTTr — TT'  than  the  present.     The  circumstances  of  that  case  were  : 

(ayohn  Rati'  "^ 

fph's  MS.  Taylor  agreed  to  convey  to  Anderson  his  houses  in  New^ 
Castky  on  the  first  of  March^  1750,  for  the  consideration 
of  XfiOOL  payable  at  respective  times.  The  first  pa}  ment 
was  to  be  April  l^  1751.  Anderson  died  after  the  time 
Tat f lor  was  to  convev ,  and  his  wife  in  prospect  of  this 
dower  in  the  house,  parted  with  her  thirds  in  other  lands 
which  Anderson  sold.  After  Anderson^s  deaths  (who  was 
insoK  ent,)  the  question  was,  as  Taylor  had  not  conveyed, 
whether  the  wife  oi  Anderson  was  dowable  of  this  equitable 
interest.  And  it  was  decreed  unanimously,  with  the  ex- 
ception of  only  one  of  the  Court,  that  the  widow  was  entitled 
(*)  Jpi-ilGe-  to  her  dower  therein.  C^)     And  there  the  former  General 

tier.  /     f  ouvt,  ^   ^ 

i?^55,  MSs  ot  Court  of  this  country,  whose  decisions  have  always  been 
dliph,  Esq!p.  held  and  treated  with  respect  by  the  Judges  of  this  Court, 
^^ '  in  all  cases  where  no  contrary  decision  has  taken  place 

here,  has  with  me  the  greatest  weight,  as  settling  this 
question  near  sixty  years  ago,  in  favoiu*  of  the  widow's 
right  of  dower  in  lands  bona  jide  purchased  for  a  valiiable 
.  consideration,  agreed  for  by  the  Husband,  and  with  thft 
consent  of  the  seller,  entered  into  by  the  purchaser,  and 
held  by  him  though  no  deed  for  the  same  was  ever. exe- 
cuted.. 

Whether  the  Court  in  the  decision  of  that  case,  pro- 
ceeded upon  the  ground  that  the  estate  of  a  purchaser  for  a 
valuable  consideration,  is  after  entry  and  peaceable  pos-' 
session  taken  and  held  by  him,  with  the  consent  of  the 
seller,  a  legale  or  merely  a  trusty  or  equitable  estate,  is  im- 
material in  my  mind.  If  the  Court  considered  it  in  the 
latter  point  of  view,  I  think  it  probable  they  thought,  that 
where  there  was  an  agreement  to  convey  to  the  husband  at  a 
certain  time,  so  that  the  legal  estate  ought  to  be  consolidated 
with  the  equitable  estate,  there  it  should  operate  as  if  it 
had  actually  been  done.     So  that  a  woman  should  be 
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•dowable  of  an  equitable  estate,  wher^  that  equitable  estate  Marcv> 
ought  to  have  been  turned  into  a  legal  one  ;  as  was  argued 
by  the  counsel  in  that  case.  And  this  seems  probable,  as 
•the  purchaser  died  insolvent  before  any  actual  payment  was 
made,  though  possibly  bond  for  the  purchase-money  had 
been  given.  If  equity,  as  defined  by  the  writers  on  that 
■subject,  stands  for  the  whole  of  natural  justice  ;(d)  if  na-  ^a)  l  T^nk.^- 
tural  justice  respects  not  the  difference  of  persons  or  of 
sexes  ;  if  marriage  be  a  civil  contract  ;  Bro.  Ch.  249.  made 
upon  a  valuable  consideration ;  2  P.  Wms.  636.  if  trust 
estates  are  to  be  governed  by  the  same  rules,  and  are  with- 
in the  same  reason  as  legal  estates  ;  1  P.  Wms.  109.  if  it 
will  be  productive  of  the  greatest  uncertainty,  if  the  rules 
of  propert}^  be  not  the  same  in  all  Courts  ;  Ibid.  109.  if 
dower  be  more  favoured  in  law,  and  reason,  than  curtesy  ; 
2  P.  Wms.  644.  "  I  cannot  but  wonder  with  the  able  and 
•*  enlightened  Master  of  the  Rolls,  (Sir  Joseph  Jekyll^ 
^^  how  it  ever  came  to  be  thought,  that  a  tenant  by  the 
**  curtesy,  was  entitled  to  relief  in  equity,  more  or  farther 
**  than  a  dowress  ;  and  particularly  that  a  tenancy  by  the 
^  curtesy  might  be  of  a  trust  estate,  but  not  dower  ; 
**  which  is  no  less  than  a  direct  opposition  to  the  rule  and 
**'  reason  of  the  law,  allowing  dower  of  a  seisin  in  law,  but 
^^  not  a  tenancy  by  the  curtesy,  because  the  wife  cannot 
^*  gain  an  actual  seisin,  but  the  husband  may  ;  which  reason 
^*  holds  in  a  trust  estate,  for  the  wife  cannot  gain  or  com- 
^*  pel  a  trustee  to  convey  the  legal  estate  to  the  husband, 
•*  but  the  husband  himself  may ;  therefore,  if  any  distinction 
^''  is  to  be  made,  dower  (one  would  think)  ought  to  be  pre- 
**  ferred  to  curtesy."  2  P.  Wms.  638.  This  reasoning  b 
more  convincing  to  my  mind,  than  all  the  oracular  re- 
sponses that  liave  been  made  to  it  since;  Vide  1  Black. 
Rep.  p.  160, 161.  per  Lord  Mansfeld.  And  I  am  liappy  to 
feel  the  confidence  I  repose  in  this  train  of  reasoning,  sup- 
ported and  confirmed  by  the  first  tribunal  in  this  country 
sixty  years  ago ;  a  tribunal  which,  as  long  as  it  existed, had  the 
aid  of  as  great  talents  at  the  bar,  as  any  that  ever  assisted  th^ 
deliberation  of  any  Court  in  this  quarter  of  the  globe  j  an4 
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HAncn,     was  composed  of  men,  who  probablv  understood  the  laws* 
usages,  and  constitutions  of  this  country,  better  than  any 
Judge  in  any  pther  country  whatsoever :  nor  ought  it  to 
pass  without  notice,  that  the  oath  of  a  Judge  in  Chancer/ 
■     •  for  more  than  a  ceutury  past,  enjoins  him  to  decide  ac- 

cording to  the  laws  and  usages  of  Virginia,  not   ©f  En- 
(a)  Vide      gland.{{i)     They  found  ihems«;lves,  happily,  under  no  nc- 
1705*  o^'lg'  ^^s^l^y  ^f  conforming  their  betcer  judgments  to  the  practice 
Jt^*     *r^  ^'  ^f  conveyances,  as  we    are  told  by  Lord    Camden^  Ami. 
681*  was  the  case  with  the  House  of  Lords,  in  the  decision 
of  Lady  Radnor  v.  Vanderbendijm     If  such  a  circumstance 
wiU  justify  that  tribunal  for  departing  from  the  general 
principles  of  law  and  equity,  much  more  will  a  knowledge 
of  the  circumstances  ^d  usages  in  this  country^  support 
and  justify  the  decision  of  the  General    Court,  in  conformi* 
ty  to  these  principles. 

In  this  country  mortgages  and  deeds  of  trust  are  every 
day's  practice  ;  and  they  are  g<!nerally  made  in  fee-simple* 
But  I  have  scarcely  ever  known  an  instance  of  a  reconvey- 
fince  made  by  the  mortgagee  or  trustee,  although  the  mort- 
gage or  trust  debt  may  have  becQ  fully  satis&ed  and  paid* 
If  the  widows  of  mortgagors  are  not  dowable  in  such  casea, 
there  are  few  widows  in  Virginia  who  may  not  be  denied 
their  dower  in  estates  which  have  long  tx'en  disincumbered, 
the  legal  tide  to  which  may  still  remain  in  some  trustee,  or 
mortgagee,  or  their  heirs,  although  the  possession  has 
LcAa.  134!  J^ever  beea  out  of  the  mortgagor. (*)  The  counsel  for  the 
^jyl^^  ^*  defendants  hav^  likened  this  to  the  case  where  a  man  pre* 
vious  to  his  marriage,  makes  a  conveyance  whereby  he  de* 
parts  with  the  inheritance,  in  order  to  bar  his  wife  of  dower, 
re)  5»«w.  jig  jg  g^'ij  ^Q  hzv^  been  done  by  Sergeant  Mayorard^(f) 
urging  that  Black  in  not  requiring  a  deed  to  b^  m^ide  to  him 
at  the  time  of  the  purchase,  but  having  sold  the  property, 
shewed  he  intended  his  wife  should  not  have  dower.  How 
far  the  case  to  which  this  is  likened  may  be  a  good  bar  of 
dower,  if  such  a  conveyance  were  made  in  contemplation 
of  a  marriage,  it  will  be  time  enough  to  decide  when  it 
happens*    But  the  evidence  arising  from  Blofk^s  oyftklt^'^ 
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$CTB  to  Jtfliae^  (annexed  to  yohn  M^Ra^a  answer^)  proves 
die  contrary  to  this  supposition  of  the  defendant's  counsel, 
and  leaves  no  room  for  such  a  conclusion  as  he  has  drawn. 
He  was  anxious  to  obtain  a  deed. 

The  next  point  which  I  shall  notice,  is  the  3d  objection 
on  the  part  of  the  defendant.  That  the  Court  of  Chancery 
had  no  jurisdiction  at  the  time  of  the  decree,  over  real  es- 
tate in  the  Distria  of  Columbia^  to  effect  an  allotment  of 
dower. 

The  act  concerning  the  District  of  Columbia,,  6  Cong.  c. 
86.  (2  Sess.  c.  15.  s.  1.)  continues  the  laws  of  Virginia  in 
force  in  Alexandria*  And  section  13.  provides  for  execu- 
tion of  judgments  and  decrees  in  suits  then  depending  in 
die  Courts'  of  Virginia  and  Maryland.  And  our  law  of 
1792,  c  151.  s.  53.  authorises  the  issuing  from  the  Court 
of  Chancery,  writs  of  habere  facias  possessionem^  or  any  ju- 
dicial process  which  may  issue  from  any  Court  of  Common 
Law,  according  to  the  nature  of  the  case.  Consequently, 
if  the  plaintiff  in  this  case  be  decreed  to  have  her  dower 
jn  the  lot,  the  acts  of  Congress  points  out  the  method  how 
that  decree  might  be  carried  into  effect  without  difficulty 
according  to  the  law  of  Virginia.  Besides,  as  to  those 
parties  who  reside  within  the  State,  there  can  be  no  doubt 
that  the  Court  can  enforce  its  decree,  as  if  the  cession  to  the 
United  States  had  never  been  made.  Upon  the  point  of  Mr. 
HendersorCs  liability,  I  conceive  that  having  renounced  the 
executorship,  and  the  trust  connected  with  it,  his  having 
drawn  the  conveyance,  (even  if  that  fact  were  proved,)  which 
I  think  is  not  the  case,  was  not  such  an  act  as  would  make 
him  liable,  either  as  an  executor  or  trustee,  and  conse- 
quently that  as  to  him  the  bill  ought  to  have  been  dismiss- 
ed. ,  But  that  in  other  respects  the  principles  of  the  de- 
cree should  be  aflirmed. 

Judge  Roane.     This  is  a  bill  exhibited  by  the  appellee 
to  recover  dower  in  a  lot  in  the   town  of  Alexandria  /  to 
which  the  appellee,  Mrs.  Claiborne^  claims  title,  as  widow  and 
jrelia  of  William  Blacky  deceased.  Prior  to  the  year  1760,  the 
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^809*'  *^^^  William  Black  purchased  the  said  lot  from  Allm  J^J^af^ 
for  which  he  paid  a  valuable  consideration,  but  received  no 
conveyance  ;  nor  is  it  even  shewn  that  the  purchase  was 
evidenced  by  any  writing.  In  yaniury^  1762,  he  inttr- 
married  with  the  female  appellee  :  in  1766,  he  contnKted  to 
sell  this  lot  to  Kirkpatriciy  for  which  in  Mv/^  1773,  he  passed 
to  him  deeds  of  lease  and  release  ;  and  in  1782,  Blacfi  d'^-d, 
havings  by  his  wiU,  which  his  widow  duly  renounced,  mi  ic 
a  provision  for  her,  of  property  other  than  the  lot  in  qu;*s- 
tion,  of  which  lot,  also,  no  mention  whatever  was  made 
in  the  will.  Black  was  possessed  of  t|ie  lot  in  qurstion  be^ 
fore  and  after  his  marriage  with  the  appellee,  and  until  he 
sold  it  to  Klrkpatrick^  for  a  valuable  consideration,  bv  him 
duly  received.  The  appellants  Henderson  and  G^h  on  are 
sued  as  surviving  trustees  and  executors  of  KirkpatrJck^ 
who  directed  the  property  in  question  to  be  divided  be- 
tween certain  devisees.  Kennedy  purchased  the  lot  of 
the  said  executors  and  the  herrs  of  Kirkpatrick  in  Septem- 
her^  1785,  and  then  sold  a  moiety  of  it  to  Wilson  ;  neither  of 
whom  had  any  notice  of  the  present  claim,  except  such  as  may 
be  construed  to  have  arisen  from  the  pendency  of  the  pre- 
sent suit ;  and  Ramaay  had  been  a  previous  purchaser,  but 
had  relinquished  his  purchase,  conceiving  there  was  a  doubt 
about  the  title.  In  1786,  John  M^'Rae^  the  son  and  heir 
of  Aden  flPRae^  conveyed  the  lot  of  which  ^e  legal  title 
was  still  in  him,  to  the  executors  of  Kirkpatrick^  by  a  deed 
reciting  the  sale  by  Black  to  Kirkpatrick^  and  in  considera- 
tion of  5s.  which  executors  conveyed  the  same  to  Kennedy 
and  Wilson  in  1795;  and  afterwards  a  defect  being  disco- 
vered in  their  deed,  in  relation  to  the  number  of  the  lot, 
a  deed  was  renewed  to  them  for  the  same  by  yohn  M'-Rae. 
The  appellees,  justly  sensible  of  the  objection  which  lay 
against  a  claim  of  dower  in  a  trust  estate,  or  a  mere  equi- 
table title,  alleged  in  their  bill  that  a  deed  had  been  duly 
made  by  Allen  M'-Rae  to  William  JSIack  for  the  lot  in  ques- 
tion shortly  after  the  purchase ;  which  being  confided  te 
JSllzey  to  have  it  recorded,  was  by  him  lost :  they  pray  a 
discovery  as  to  this  point,  and  that  die  said  deed  may  ifp 
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.Bet  up  by  the  Court  of  Equity.     Although  there  is  no  iota     Hakcb, 
Qf  proof  that  such  deed  ever  existed,  this  allegation  would,     s^->^-i^^ 
if  it  were  otherwise  necessary,  (which  it  is  not,  under  the     Chuborne 
established  doctrines  on  this  subject,)  suffice,  perhaps,  to    Hendenonv 
repel  the  objection  to  the  JurUdiction  of  a  Court  of  Equity    " 
to  sustain  a  suit  for  dower. 

There  is  no  position  in  the  law  more  undeniable  than 
diat  a  v^idof  of  land,  after  a  contract  for  a  purchase,  and  ' 
before  a  conveyance  is  executed,  is  a  trustee  for  the  vendee. 
This  is  so  established  a  principle,  that  although  almost  every 
page  of  the  reports  in  equity  act  upon  it  as  a  setik4  doc- 
trine, it  is  perhaps  not  easy  to  find  modem  authorities  lay- 
ing down  the  position  in  so  many  words  :  it  is  certain,  how- 
•ver,  that  it  has  been  considered  as  an  established  principle 
at  least  as  early  as  13  Car.  II.  as  may  be  seen  in  the  case  of 
Davie  V.  Beversham^  Rep.  in  Chancery^  vol.  3.  p.  3.  This 
position  emphatically  applies  to  the  case  before  us,  in 
which,  so  far  from  being  a  conveyance  executed^  there  is  not 
even  a  written  memorandum,  stating  the  terms  of  the  pur- 
chase, or  the  extent  of  the  interest  contracted  for.  This 
ease  then  is  that  of  a  claim  of  dower  by  the  widow  of  a 
mstuy  que  trmt  of  lands,  the  /r^o/ estate  in  which  remained 
in  atiotaer* 

From  the  evidence  in  the  cause  it  appem^,  that  in  1760, 
(before  Black's  marriage,)  he  wished  a  conveyance  of  the 
legal  estate  to  be  made  to  Himself:  (see  his  letter  to  Allen 
M*'Rae  of  May  22,  1760 :)  but  there  is  no  testimony  what- 
ever that  he  wished  this  to  be  done  after  his  marriage  :  on 
the  contrary,  from  the  time  of  his  contract  with  Kirkpatrickj 
he  appears  to  hare  wished  the  deed  to  be  made  directly  to 
Kirkpatrick;  thus  avoiding  the  trouble,  circuity,  and  risk 
attending  the  procurement  of  his  wife^s  relinquishment  of 
ilower,  after  an  intermediate  conveyance  to  himself.  [See 
his  letter  of  November  3,  1764,  and  his  two  letters  of  July 
30,  1767,  stated  in  the  record.]  The  answer  of  John 
M^Rae^  also,  who  was  possessed  ol  and  had  searched  all  his  fa- 
therms  books  and  papers,  states  his  belief,  that  from  the  year 
W64  till  1766,  a  conveyance  was  "  probably  not  desired  by 
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<^  William  Blacky  but  suspend^  in  order  %o  be  loade  imm^ 
^^  diately  to  a  purchaser^  who  seems  during  this  period  Xa 
^*  have  been  sought  for/'  The  evidence  of  intention  therefore 
arising  out  of  these  circumotances  falls  very  strongjy  witbio 
the  reason  of  a  distinction  taken,  as  a  general  one,  (but 
since  eiq^oded,)  by  Sir  Joseph  Jekylluk  the  case  of  Bank* 
V.  Sutton  ;  namely,  that  although  a  wife  is  dowable  of  a 
trust  created  by  a  stranger,  she  is  not  dowable  of  one  crea* 
ted  by  her  husband ;  because  in  the  latter  case,  (otherwise 
in  the  former,)  the  husband  is  presumed  to  have  intended 
to  bar  her  do  wen  On  no  other  ground  than  the  existence 
of  such  an  intention  in  the  case  before  us,  can  the  abando^^ 
ment  by  Mr.  Blacky  of  his  purpose  to  obtain  a  deed  to  luitw 
9elfj  from  and  after  the  time  of  his  marriage  be  rationally 
accounted  fon 

If,  therefore,  it  is  not  necessary  (trnder  the  lateT  and 
nore  approved  decisions)  for  the  appellants  to  array  thaa 
evidence  of  intention  against  the  claim  of  the  appellees^ 
there  is  certainly,  on  the  other  hand,  no  ground  of  intention 
existing  in  the  present  case,  which  can  be  broug^  to  act  lA 
their  favour.  The  question  then  must  be  decided  as  a 
general  one. 

But  for  the  elaborate  decree  of  Che  Chancellor,  in  the  case 
before  us,  and  the  opinion  just  delivered  by  the  Judge  who 
preceded  me,  I  should  have  deemed  it  unnecessary  to 
have  consumed  much  time,  in  deciding  a  case  so  plain;  for 
I  hold  it  to  be  extremely  clear,  that,  prior  to  our  act  of  1785, 
a  woman  was  not  dowable  of  a  trust  estate.  These  re-* 
spectable  opinions  have  imposed  on  me  the  task  of  investi- 
gating the  subject  somewhat  at  large ;  and  it  may  not  be 
unuselul,  in  a  case  of  such  importange,  to  state  the  au^ 
thoriiics  and  reasons  which  have  confirmed  my  former 
opinion*  I  will  first  refer  to  some  adjudgi^d  cases  upon  thia 
subject,  and  then  notice  the  corroborative  opinions  of  son^e 
elementary  writers  of  high  respectability*  The  cases 
which  I  shall  cite  have  been  some  of  them,  considered  eff, 
tnofse^  inapplicable  to  the  case  before  us,  by  the  Judge  who 
has  gone  before  me.     I  differ  from  him,  however,  in  this 
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pnticuhr,  as  &r  as  I  do  in  respect  of  the  authority  and  ap*     Mauch* 
fkcation  of  the  case  of  Dobson  v.  Tayhr^  notwithsunding 
the  encomium  he  was  pleased  to  pronounce  on  it,  and  the 
Court  who  decided  it* 

With  this  preliminary  observation  I  proceed  to  examine    -^•'*"'*''^ 
some  of  the  cases  and  authorities.     In  the  case  of  Bottom* 
hf  r.  Fmffax^a)  it  was  held  diat  if  a  husband  before  mar-  {a)  Free,  in 
liage  conveys  an  estate  to  trustees  in  such  a  manner  as  to  fj^i^  "^^^ 
pot  the  kfol  eOate  out  of  him,  though  the  trust  be  limited 
to  him  and  his  heirs,  of  this  trust-estate  his  wife  shall  not 
bt  endowed.     It  is  not  easy  to  discern  a  difference  between 
that  ease  and  the  one  at  bar,  unless  it  be  said  (in  conformity 
CO  the  distinction  before  noticed  to  have  been  taken  and 
^ce  exploded)  that  the  trust  in  the  case  at  bar  was  created 
by  a  atranger^  and  in  the  case  of  Bottomly  v.  Fairfax  by  the 
husband  himself  :  but   it  is  certain  that,  in  hth  cases,  the 
trast  was  created  by  the  husband  :  in  the  last  case,  it  is 
tnic,  by  making  a  positive  conveyance  in  trust ;  in  the  ^case 
mt  bar,  by  merely  omitting  to  procure  a  kg-ai  conveyance. 
The  husband,  however,  is  the  efficient  person  in  both  cases, 
and  the  difference  does  not  exist  in  substance  but  merely  in 
Ibrm.     If  that  exploded  distinction  could  ever  have  justly 
applied  to  any  case,  it  must  have  been  to  one  wherein  the 
husband  was  merely  passive,  one  in  which  the  ^^  tnist  de- 
•*  sceruls  or  comes*^  from  another  (see  Godwin  v.  Winsmore^ 
post)  who  could  not  be  presumed  to  have  intended  to  bar 
daxver.     That  is  not  the  case,  in  the  present  instance  :  but 
if  the  husband  were  even   considered   as  merely  passive^ 
touching  this  estate  in  its  origin,  the  before  mentioned  testimo- 
ny shews,  that  from  and  after  his  marriage,  he  came  forward 
and  wished  (by  waiving  a  conveyance  to  himself)   to  keep 
up  the  trust'estate^  until  it  became  a  legal  ont  in  his  vendee, 
Kirkpatrick^  by  an  immediate  conveyance  to  him  irom  his 
vendor  M}Rae. 

The  case  of  Banks  v.  Sutton^{h)  decided  by  Sir  Joseph  {h)^P.Wm9. 
yekylly  Master  of  the  Rolls,  in  17i^2,  was  in  substance  as  fol- 
lows.   Hancock  mortgaged  land  in  fee  to  Ward.  Hancock  af. 
terwards  devised  his  real  and  personal  estate  to  Sir  W.  Ellis j 
Vol.  in.  3  A 
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in  trust,  to  pay  debts  and  legacies^  8acc  and  dien  to  settle  on 
Robert  Sutton  and  his  heir 8^  on  his  attaining  the  age  oftwen* 
ty»one  years^  a  moiety  of  his  estate*  Hrnncock  died.  EI&9 
entered  on  the  lands,  and  possessed  the  personal  estate ; 
paid  off  the  mortgage,  and  took  assignment  of  it  to  himself, 
&c.  Robert  Sutton  attained  the  age  of  twenty*one,  and 
married:  die  estate  was  not  settled otxHm  i  and  after  his 
death,  his  widow  was  decreed  her  dower  in  the  trust-estate, 
and  in  the  equity  of  redemption  of  the  iiior^;ag6.  ThaUL 
case  was  very  elaborately  argued  by  the  Master  of  the 
Rolls,  but  has  been  since  ot^rrdln/*  I^  however,  it  were 
not  so,  it  would  be  no  authority  against  the  present  iqppd>« 
lants.  As  to  the  dower  in  the  general  trust-estate^  it  was 
decreed  on  the  ground  that  that  estate  had  been  created  by 
a  stranger^  {Hancock^)  from  which  circumstance  it  was  arw 
goed  that  no  intention  to  bar  dower  could  be  inferred ;  and 
also  on  the  ground  that  a  time  was  limited  lot  conveying 
the  legal  estate,  viz.  Robert  SutUnCs  attaining  twenty-one 
years  of  age,  and  had  arrived  in  the  life»time  of  the  plains 
tiff's  husband ;  and  it  was  decided  that  the  principle,  that 
what  was  agreed  to  be  done  should  be  construed  as  if  it 
were  done,  sustained  the  claim  of  the  widow*  In  bodi 
these  respects  that  case  is  different  from  our's  ;  (but  if  it 
were  not  so,  both  those  grounds  of  decision  have  been 
overruled ;)  for  1st.  In  our  case  no  dme  was  limited 
(nor  had  arrived,  during  the  marriage)  for  die  legal  con- 
veyance to  be  made  ;  and  2dly*  The  trust-estate  was  here 
created  by  the  husband^  originally  ;  or  if  this  be  not  so,  his 
intention  to  dispense  with  a  legal  conveyance  to  himselfy  com- 
menced  with  his  marriage,  and  condnued  during  the  whole 
period  thereof.  Admitting,  therefore,  that  this  deeisioii 
(in  BanJ^s  v.  Sutton)  was  correct,  as  applying  to  that  parti- 
cular case,  it  would  not  embrace  the  case  before  us.  This 
is  made  more  manifest  by  the  following  passage  in  the 
opinion  of  the  Master  of  the  Rolls  :  ^^  but  after  all  these 
^^  reasons  and  authorities,  I  must  declare  diat  I  would  not 
^^  take  upon  n^self  to  determine  whether  a  wife  should 
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^have  dowtr  out  of  a  trust  of  infaeritaDce,  where  it  is  Mahch; 
**  created  not  by  the  husband^  but  by  some  other  person,"  s^i!I^^ 
(he  had  previously  said  that,  of  a  trust  created  by  the  hus^  ciaibome 
bandj  die  wife  shall  not  have  dower,)  **  and  no  time  limited   B^m^itum, 

**  fisrcoDTeyiiig  die  Jtrjno/ estate:  when  that  comes  to  be  die 

^  eaae  it  wffl  be  time  eaou^  to  do  it ;  but  the  present  dif- 
^  fers  very  much  from  the  common  case  of  tnut'Cstates^  in 
^  that  there  is  a  time  limited  for  conveying  the  legal  estate, 
^  and  thm  time  come  in  the  life  of  die  plaintiff's  husband/' 
As  to  his  decision,  that  the  wife  was  dowable  of  ihe  equity 
of  redeflttption  of  the  mortgage  in  fee,  that  is  not  the  case 
beibve  us ;  it  b,  however,  but  another  side  of  the  same 
foeslioii,  (for  a  mor^pgor  in  fee,  after  the  mortgage  mo- 
ney is  paid,  is  a  cestwf  que  trust  of  the  inheritance,Xa)  and  (a)  i  Bac, 
has  unce  been  ofecn  overruled.  m?'^  ^^^ 

In  the  case  of  Chaplin  v.  Chaplin^  in  1733,(&)  it  was  de»  (b)zP.Wm9, 
ckled  by  Lord  Chancellor  TMot^  c^ier  much  debate  and  con-  ^'^- 
«aipra<ioii,tbat  the  wife  of  a  tenant  in  tail  m^rti«<  of  a  rent 
(created  by  a  stranger)  was  not  entitled  to  dower  in  it.  After 
taking  up  the  case  of  Banks  v.  Sutton  and  the  cases  therein 
cited,  and  giving  answers  to  (or  overruling)  them  all,  he 
proceeds  to  say,  ^^  that  a  woman  is  no  more  dowable  of  a 
^  trust  now  than  she  was  cS  k  use  before  the  statute  ;  that 
^  it  had  been  the  constant  practice  of  conveyancers,  agreea- 
^  \Af  thereto,  to  pbce  the  legal  estate  in  trustees  on  purpose 
**  to  prevent  dower  ;  wherefore  it  would  be  of  most  dan* 
*^  gertnts  consequence  to  ddes,  and  throw  things  into  confu* 
^  sion,  contrary  to  former  opinions  and  the  advice  of  so 
^  many  eminent  and  learned  men  to  let  in  the  claim  of 
^  dower  upon  trust'CStates  ;  diat  he  took  it  to  be  settled  that 
^  the  husband  should  be  tenant  by  die  curtesy  of  a  trust, 
^  diough  the  wife  should  not  have  dower  thereof ;  for 
^  which  diversity  as  he  could  see  no  reason,  neither  should 
^  he  have  made  it ;  but  since  it  had  prevailed,  he  should 
*^  not  alter  it ;  diat  diere  did  not  appear  to  be  so  much  as 
^  one  single  case,  where,  abstracting  from  all-  other  circam^ 
^^  stances^  it  had  been  determined  there  should  be  dower  of 
^  a  trust;"  and  he  dismissed  the  biU  so  &r  as  it  claimed 
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dower  in  the  trust  in  question*  The  rq^arter  «ddfl|  in  a 
note,  that  afterwards,  in  die  case  of  Shepherd  v«  Si^fberd^ 
{March^  1735,  1736,)  heard  before  Lord  Tdiei^  the  saaae 
point  combg  in  question,  the  AttomeyUiemeroi^  and  Mr» 
Fazakerky^  who  were  of  coomri  with  the  widow^  ^W^^ 
hended  it  tp  have  been  so  cteoiiy  settled  by  the  aboveteao- 
ktioa,  that  they  both  dediaedapeakiMg  «o  it» 

In  the  case  of  the  JmrneffGefierMi  v.  Seotty  (m  IfSSt,) 
before  the  same  ChanGetlor,(a)  it  was  decided  thai  the  wie* 
dow  of  a  cestity  que  trust  of  an  estate  in  fee  which  ww» 
mortgaged  was  not  entitled  to  dower.     The  case  of  Bemhs 
V.  Sutton  and  others  being  cited,  the  Lord  ChanceBor  srid^ 
^  The  question  is  very  considerable,  Mid  very  proper  to  b# 
*^  settled*     Dower  is  properly  a  kgal  demand,  and  here  tho 
**  estate  is  limited  to  trustees  and  their  heinB,  to  the  use  of 
^  them  and  their  heirs  ;  so  that  it  is  actually  eiteemted  in 
^thc  trustees,  and  whatever  comes    after    can  only  bo. 
^*  looked  upon  as  an  equiteMe  interest :  for  there  eanaot  hm 
^  2LUse  upon  a  use.     The  question  therefore  is,  whether  the 
^fime  of  the  devisee  shall  be  entitled  to  dower  ^  hw  9 
*^  No  dower  was  of  a  use  before  the  stiitute  ;  it  being  en- 
^  tirely  a  legal  demand  ;(6)  and  then  how  can  she  be  dowa* 
••  We  of  a  trust  after  the  statute,  since  no  difference  can  be 
^^  assigned  between  a  tr^mt  now  and  a  use  before  the  statute, 
^  and  Courts  of  Equity  must  follow  the  same  rules  now  as 
**  to  trusts^  as  prevailed  before  the  statute  as  to  uses.     How 
**  the  difference  now  received  between  tenant  by  the  curte- 
**  sy  and  tenant  in  dower  ever  came  to  be  established  I  can- 
♦*  not  ten  ;  but  that  it  is  established  is  certain  ;  nor  have  I 
**  heard  of  any  case  cited  to  the  contrary,  but  tfiat  of 
**  Fletcher  v.  RobinsoHj*^  (a  case  much  reUcd  on  in  Btmie  v* 
Sutton  J  and   overruled  in  the  case  of  Chaplin  v.  OMpGn^y 
**  which  was  determined  upon  another  reason  that  does  not 
**  aflfect  Ae  present  case.   That  of  Bottvmly  v.  Faiifax  (ante) 
•*  is  an  exact  authority  that  a  woman  shall  not  be  endowed 
**  of  ?L  trusty  and  the  received  practice  of  inserting  trustees  to 
**  bar  dower  would  otherwise  be  of  no  signification.     For 
^  me,  dierefbre,  to  do  a  thing  merely  upon  the  audiori^of 
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^  an  obcmre  case,  (Fktcher  ▼•  MoUnmm^)  vAdih  does  not      mahcb, 
^  team  «o  have  been  dettrmMed  upoa  dait  point  nekber,        ^^^ 
^  and  that  alight,  perhaps,  shake  the  aetllemasts  of  500  fa^^     ciaihorne 
**  aailies,  is  what  I  cannot  answer  to  my  oonacieBce."  Henderson 

Vl^hen  the  Loud  CfasmcaMor  here  says  that  he  has  not  -: — — 
^  keardcfcrttf  oase^  citjtd  to  the  contrary,"  it  is  evident  that 
he  did  not  consider  the  case  of  Btmis  v*  Sutt^ii^  as  going  to 
ilb^ gewral dKtrme ;  andthus  his  oonstmction  thereof  ac* 
ootda  with  the  ideas  i  have  before  stated  opon  diat  sub- 
joet. 

The  case  of  Godimn  r.  fUmm^re,  in  t74%(d)  before  (a)2Aik. 

525. 

Ixvd  ChanoeBor  Hmrdwkke^  was  a  bill  by  a  widow  for  a 
tuitommy  estMe.  The  husband's  fiMher  bought  the  lands 
wluch  were  conveyed  to  him  and  ZX  and  the  heirs  of  the 
fiMher :  the  fadier  dies  after  devimng  ^e  lands  to  the  hus- 
band in  tail :  J9.  snrvived  the  husband :  the  bill  was  dis- 
nsissed  ;  and,  by  the  Lord  ChanceHor,  *^  it  is  an  estaUished 
^  dodrmcx^m  that  a  wife  is  not  dowaUe  of  a  trust-estate : 
^  indeed  a  distinction  is  taken  in  Batiks  v.  Suttm^  in  re- 
^  gard  to  a  trust  where  it  descends  or  cornea  to  die  husband 
^^  from  anodier,  and  is  not  crtated  by  himself ;  but  I  think 
^  ^lere  iano  grmmdfor  mch  a  iSsHnction^  far  it  is  going  on 
^  suppositions  which  hold  on  both  sides  ;  and  at  the  latter 
•*  end  of  the  report  Sir  yoseph  yeiyli  secvas  to  be  very  diffi- 
**  dent  of  himself,  and  rested  chiefly  on  another  point  of 
^  equity ;  so  that  it  is  no  authority  in  this  case.  But  there 
*^  is  a  late  authority,  in  direct  contradiction  to  the  distinc- 
^  tion  above  taken  in  Banks  v.  Sutton^  before  Lord  Talbot; 
*•  Ae  case  of  die  Attorney^General  v.  Scott.^^  {ante.) 

In  the  case  of  Casborn  v.  Inglis^  (17370(*)  Lord  Hani-^  n>)  i  Atk. 
xtncke  held,  diat  if  a  woman  seised  of  land,  mortgages  it,  and 
marries,  and  the  mortgage  be  not  redeemed  during  the  co- 
verture, dte  husband  shall  be  tenant  by  the  curtesy :  he  ad^ 
mits  the  distinction  before  noticed  between  curtesy  and 
dower,  and  says  that  **  if  any  mnovathm  were  to  be  made, 
**  it  would  be  the  nearest  way  to  right,  to  /^  m  the  wife  t6 
••  dower  of  a  trust-estate,  and  not^'  (as  was  contended)  **  to 
^^  ezdude  the  husband  from  bebg  tenant  by  the  curtesy  of 
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Mar(^<»     *^  it.*^    And  in  Dixm  v.  SaoHk^  in  1783^0)  it  is  directfjr 
K^-^>r^    dedded  that  where  the  hasbaod  died  MMo/ of  the  {N-e^^ 
Claiborne     in  fee,  the  estate  being  mortgaged  in  fte  befioie  die  mar* 
Henderaon.    riage,  and  still  continuing  soothe  wife  isfi^tentided  to  dower* 
(a)  I  Bro,  Ch.  ^^  ^"^^  ^  decided,  notwithstanding  the  husband  had  made 
Jiep.  386.        00  provision  lor  his  wife,  except  bj  giving  her  a  cairiagc' 
and  horses,  thinking,  as  his  counsel  argued,  that  1^  wifie 
would  be  entided  to  dower :   and  the  Chancdkr  verjr 
brieflysaid  that  the  *^  law  was  so  much  skttlsd  that  lie 
^  thought  it  wrong  to  discuss  it,  and  diat  the  argument  in 
<'  die  eases  cited"  (on  behalf  of  die  wilk)  «"  has  genendly 
^  sprang  from  compas^kfu^^    In  diat  case  die  argumcnC 
from  compassion  eminendy  existed  and  yet  was  ovciTided  ;. 
whereas,  in  our  case,  the  wife  had,  by  the  wiD  of  her  bus- 
band,  an  ample  provision,  which,  however,  she  rejected,  and 
is  now  in  possession  of  her  legal  share  of  his  estate.    In 
that  case,  too,  the  husband  was  not  oiXj  seised  of  the  UnmI 
diiring  the  coverture,  but  d^  seised;  whereas*  m  die  aiam 
at  bar,  although  the  husband  was  entided  to  die  land  during 
die  coverture,  he  did  not  die  seised^  but  on  die  contrary  had 
sold  it  for  a  valuable  consideration  duty  received ;  a  part  of 
which,  either  in  the  shape  of  real  or  personal  estate,  the  ap- 
pellees are  probably  at  this  moment  enjoying.     That  caso 
then  is  stronger  than  the  one  before  us,  and  would  seem  ta 
be  a  conclusive  authority* 

As  to  die  case  of  Dobson  v.  Taylor^  April  General  Court, 
W  -W*  Rep.  1751,(4)  it  was  eminendy  a  case  of  compassion.  •  The  wife. 
3^  oi  Anderson^  in  consideration  of  this  dower  in  die  equitable 

interest,  parted  widi  her  tlurds  in  other  lands  sold  by  her 
husband  ;  whence  it  was  argued  that  the  wife  was  ^p¥r* 
cffoser  of  die  interest  in  quesdon  ;  and,  besid<^,  her  hnsband 
had  died  insolvent^  so  diat  she  would  .have  been  whoUg  de^ 
tiiute  of  supporthaA  she  not  prevailed  in  diis  instance*  It 
is  also  to  be  remarked  that  Anderson^  die  husband,  died 
*^  after  the  time  TayJor  was  to  convey^  the  houses,  which  in 
%  circumstance  very  much  relied  on  by  the  Master  of  the 
Rolls,  in  the  case  of  Bonis  v.  Sutton^  as  httort  mentioned  f 
wbereaS)  in  the  case  before  us,  no  time  tuas  limited  for-th^ 
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cgmmfonccj  nor  coasequendy  had  imved  during  the  cover- 
tore*  In  diese  reacts,  however,  die  case  of  Dobson  v. 
Tmfior  is  widely  different  from  the  case  before  us :  respect- 
ing thb  case  I  can  say  with  Lord  Taibot,  in  the  case  of 
Chafiin  v.  ChapUn^  {piUt^  that  *^  it  is  not  a  case  in  whidi 
^  mbtiracting  from  all  other  drcumatancesy  it  has  been  de- 
^^  termined  diat  diere  should  be  dower  •f  trust*^'  Admit- 
ting, therefore,  the  authority  of  die  old  General  Court,  to 
establish  the  law  on  this  subject^  in  derogation  of  the  de* 
cisions  c^  die  Court  of  dernier  resort^  in  England^  and  ad- 
mittiiig  also  die  correctness  of  the  decision  as  it  applied  to 
jtiiot  particular  case,  (neither  of  which  admissions  am  I  at 
present  prepared  to  make,)  it  does  not  IbUow  tha^that  de- 
cisian  b  a  conclusive  authority  for  the  aiqpellees,  in  the  case 
before  us. 

On  the  subject  of  {Mrecedents,  I  will  beg  leave  to  say,  that 
it  has  never  been  pretended  that  the  decisions  of  the  old  Ge- 
•eral  Court  have  been  considered  conclusive  as  to  rules  of 
property,  except  in  relation  to  subjects  peculiar  to  Virginia^ 
(slaves  for  exam(de,)  or,  perhaps,  on  other  subjects  where 
diere  has  been  a  series  of  uniform  decisions  in  that  Court, 
establishing  the  rule,  and  none  of  which  have  been  reversed 
by  the  Court  of  dernier  resort  in  England,  The  most  that 
lias  been  contended  for  is,  to  place  those  decisions  on  as 
high  ground  as  the  decisions  in  the  Courts  ot  Westnunater* 
Mall  in  England:  (See  the  opinion  of  Judge  Pendleton^ 
in  Wallace-y.  Taliaferro^  2  Cally  489.)  but,  as  a  series  of 
'  uniform  decisions  by  those  Courts,  would  undoubtedly  over- 
rule a  solitary  decision  by  one  of  them,  (which  by  being 
single  has  perhaps  not  grown  into  a  rule  of  property,)  and, 
especially,  when  it  is  disunguishable  from  the  other  cases 
Ukparticular  and  material  circumstances ;  so,  undoubtedly, 
would  such  a  series  of  deci^ons  by  those  Courts  overrule  a 
dngle  decision  of  the  latter  class  made  by  a  coequal  Court 
in  tfus  country,  whatever  may  be  the  case  of  single  and  r^- 
em^  decisions  which  have  neither  been  long  acquiesced  in, 
iKMr  grown  into  rules  of  proper^*  The  sanction  of  Ms 
C6wrt  in  relation  to  ^  miiform  decuions  which  establish 
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M ASCII,     ^<  rules  of  property'^  has  been  given  in   namy  CMet^  oi 
,„^/^^   which  those  of  Jktirmis^  Exectagr  of  Auktt^  v.  AyUtt^(a)  and 
cuubome     BosweU  V.  Jones^^F)  and  which  are  strong,  are  at  present 
"Henderson,    recollected.     As  to  the  ideas  of  the  Englkh  Courts^  on  di«S 
(a)  1  Wash,    sulngect  of  precedents,  it  will  be  seen  that  Lord  ChimcelkM- 
(2)  //tfji  322.  King  declared  in  Chaimceifs  case,(r)  that  he   was  not  for 
iio  ^'  ^^'  'M^a^iog  *^  ^'pon  a  general  rule,  although  he  did  not  Aim- 
{d)2P.WfM.  *€^aee  the  propriety  of  it:  that,  in  Dawes  v.  Ferter^^(d) 
the  Lord  Chancellor  interrupted  the  plaintiff's  counsel,  say^ 
ing  he  would  never  suffer  the  bar  to  d»pute  what  was  the 
.  foundation  and  landmarks  of  the  law  ;  though  what  they  con- 
tended for  might  be  reasonable  if  it  were  then  to  be  first  ad» 
judged^  yet,  whatever  the  law  was,  provided  it  were  known 
and  certain,  it  would  be    weH  {or  the  subject,  though  ifi 
some  particular  instances,  it  might  be  unreasonable  ;  that 
<e)  3  Aih.  5.    in  Dormer  v.  Parihur9t^(e)  it  was  said  to  be  the  less  evil  to 
make  a  construction  even  contrary  to  the  rules  of  the  coni>- 
mon  law,  than  to  overthrow  100^000  titles ;  and  diat  in  jSve- 
(/)i«Ai40.  lyn  w.  Evelyn^if)  it  is  held  that  ^  successive  detemunationi 
^  make  the  law."   To  these  I  will  add  the  doctrine  of  Judgpe 
ig)  1  Black,   Bktcistone  on  this  subject  ;(^)  **  that  precedents  and  ruka 
^'  **  must  be  followed,  unless  flatly  absurd  and  unjust ;  for  A* 

^^  though  their  reason  be  not  obvious  at  -first  view,  yet  we 
.  ^*  owe  such  a  deference  t»  former  times  as  not  to  suppose 
"that they  acted  wholly  without  consideration."  These 
are  sifew  of  the  innumerable  instances  to  be  found  in  die 
books,  of  a  reverence  for  decisions,  and  rules  Of  propei^ 
which  have  been  established  by  the  concurrent  decisions  eif 
successive  Judges,  and  acted  under,  for  a  long  series  of  time. 
They  ought  to  be  adhered  to  as  the  sine  qua  non  of  aB  Kxt^ 
tainty  and  stability  in  the  law,  the  private  opinion  of  any 
single  Judge  to  the  contrary  notwithstanding. 

I  come  next  to  the  corroborative  opinions  of  certun  ete* 
mentary  writers,  of  high  respectability. 

In  the  treatise  of  equity,  on  which  Fonblanque  has  anno^ 
tated,  which  was  published  in  173T,  and  is  a  work  of  grett 
merit,  it  is  said,  (voL  2.  p.  103.)  th<t  dower  b  not  lAowed 
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oiit  of  a  trust  estate^  nor  was  it  Jtnciently  of  a  use^  though      Mahch, 
no  manner  of  reason  can  be  given  for  it  if  it  were  res  inte-    ^2^l^^j 
gra ;  but  that  the  authorities  are  clearly  so^  and  it  would      Claiborne 
overturn  many  setdements  to  make  an  alteraticm  in  it ;  and    Henderson. 
in  the  notes  by  Fonblanquc  it  is  said  to  be  now  settled  that  "' 

there  shall  be  no  dower  in  a  trust-estate  of  inheritance  whe- 
ther created  by  the  husband  or  a  stranger  ;  and  that  it  will 
not  differ  the  case,  if  the  husband  has  even  obtained  a  decree 
{Greeting  the  trustees  to  convey  to  him  the  legal  estate  ;  and  in 
Ryalv.  Rowle^{a)  it  is  said- by  Lord  Hardwicke^  XhdX  iht  {a)iret^if, 
only  case  in  which  as  to  rules  of  propert}',  Courts  of  Equity 
do  not  follow  the  law  is  that  a  woman  is  not  dowable  of  a 
trust-estate.  In  1  Fonb.  414.  it  is  said  that  money  decreed 
to  be  laid  out  in  land  is  considered  as  land,  (on  the  princi- 
ple that  what  is  agreed  to  be  done  shall  be  considered  as 
done,)  inter  alia^  so  as  to  be  subject  to  the  curtesy  of  the 
husband,  but  it  will  not  entide  a  woman,  to  dowen 

In  2  Blaci.  Com.  1 J8.  it  is  said  that  tenant  in  dower  is 
where  the  husband  is  seised  of  an  estate  of  inheritance,  &c. 
and,  again,(*)  the  Courts  now  consider  trusts  eithef  when  dc*  (*)  Ibik  isr. 
clared  or  resulting  by  implication  as  equivalent  to  the  legal 
ownership,  &c.  except  that  they  are  not  yet  subjected  to 
dower  ;  more,  the  author  adds,  from  a  cautious  adherence 
to  some  hasty  precedents  than  from  any  well  grounded  prin- 
ciple. It  is  true  that  I  have  seen  no  good  reason  assigned 
for  the  exclusion  of  the  case  of  dower  :  but  the  foregoing 
cases  shew  that  the  law  on  this  subject,  if  it  arose  originally 
from  hasty  precedents,  has  since  been  established  hy  the  so- 
lemn and  deliberate  adjudications  of  some  of  the  greatest 
Chancellors  who  ever  held  the  seals  in  England.  These 
numerous  and  uniform  decisions,  would  seem  to  conclude 
this  question.  But,  before  I  dismiss  the  subject,  I  will  beg 
leave  to  avail  myself  of  the  testimony  of  a  late  writer  of 
our  own  country  respecting  it.  In  the  new  edition  of 
Black.  Com.  vol.  2.  p.  128.  the  editor,  after  transcribing,  in 
his  note,  the  act  of  1785,  upon  this  subject,  adds,  *'  in  cur* 
*"*  tesy  the  law  seems  to  have  always  been  that  a  hufvband 
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March^  ^^  might  be  tenant  by  the  curtesy  of  a  trusUestate^  in  tome 
<<  cases  where  a  wife  would  not  be  endowed  of  such  an  es-* 
**  tate :  for,  if  the  wife,  make  a  mortgage  in  fee  before  mar- 
**  riage,  (jOasborn  v.  IngliSy  ante,)  the  husband  shall  be  tc- 
"  "  nant  by  the  curtesy  of  the  equity  of  redemption ;  but,  if 

*'  the  husband  had  made  a  mortgage  in  fee,  and  afterwards 
*^  married,  the  wife  could  not  be  endowed  of  this  equity  of 
(a)  1  Bro.Ch.  "  redemption."(fl) '  Again,  in  p.  131.  after  again  insertin^^ 
l^ctMy^'So'  ^^  *^^  ^f  1785,  he  adds,  "  In  consequence  of  this  act  it 
viUt,  u  would  seem  that  a  wife  might  now  be  endowed  of  a  trusU 

^^  estate  in  some  cases  where  it  was  formerly  held,  that  she 
<<  could  not  be  endowed.^     The  editor  then  states  several 
cases  of  trust-interests,  in  which  he  supposessheis  now  dowa- 
ble,  and  in  which  it  had  been  formerly  decided  otherwise  ; 
and  adds,  "  In  the  case  last  cited,  (Godwin  v.  Wimmore,  aju 
*^  teyj  Lord  Hardwicke  lays  it  down  as  an  established  doctrine  y 
^^  at  that  day  that  a  wife  is  not  dowable  of  a  trust^state^ 
^^  and  that  she  was  not  dowable  of  a  use  before  the  statute 
"  of  27  Hen.  VIII."  and  in  p.  337.  after  again  transcribing 
the  act  of  1785  on  this  subject,  the  editor  adds,  **  Bt  this 
*'  ACT    the  question    frequendy    agitated  in  the   English 
"  Courts  of  Equity,  viz.  whether  a  widow  be  dowable  of 
"  a  trust-estate,  seems  to  be  decided."     If  any  thing  further 
was  necessary  to   shew  that  by  the  act  of  1785,  the  law 
on  this  point  was  altered,  that  aid  might  be  derived  from  the 
terms  of  the  act  itself.     They  are  that  "  where  any  persoq, 
*'  to  whose  use,  or  in  trust  for  whose  benefit  another  is  or 
**  shall  be  seised  of  lands,   tenements,  or  hereditaments, 
*^  hath  or  shall  have  such  inheritance  in  the  use  or  trust  as 
^^  tliat,  if  it  haid  been  a  legal  right,  the  husband  or  wife 
"  of  such  person  would  have   been  entided  to  curtesy  or 
*'  dower,  such  husband  or  wife  shall  have  and  hold,  and 
*'  may,  by  remedy  proper  in  similar  cases,  recover  curtesy 
"  or  dower  of  such  lands,  tenements,  or  hereditaments**'* 
(r.  I.  1785.  c.  62.) 

This  statute,  in  its  nature  prospective,  does  not  purport  to 
be  a  declaratory  act ;  the  character  of  which  is  that,  "■  for 
^'  avoiding  all  doubts  and  difficulties,  it  declares  what  the 
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^  common  law  is  and  ever  hath  beeru^Xd)    It  does  not  at-     BIaiicii» 
tempt  the  vain  purpose,  as  some  ox  our  sU:ts  have  sometimes 
done,  by  express  words,  to  impugn  and  reverse  the  ante- 
cedent decisions  of  the  Courts^     It  merely  goes  to  alter 
the  law  in  question,  as  to  all  those  cases  in  which  the  rule  as  jjzodb 

antecedently  settled,  might  be  at  variance  with  the  standard  Cmh.  s«. 
set  up  by  thb  act. 

Sensible  as  I  am  that  this  great  question,  shaken  by  the 
>decree  in  the  present  case  and  the  opinion  just  delivered, 
ought  for  the  public  good  to  be  fairly  met  and  promptly 
decided,  I  have  thus  chosen  to  go  somewhat  at  large  into 
it.  I  am  not  sure  that  this  was  abaohUely  necessary  in  or- 
der to  sustain  the  case  of  the  appellants  in  the  present  in- 
stance* Several  subordinate  points  were  made,  which  it 
will  not  be  necessary  for  me  to  decide,  (nor  have  I  duly 
considered  them,)  unless  the  opinion  of  the  Court  were 
adverse  to  my  own  upon  the  principal  question.  This 
Court  having  imposed  upon  it  the  immense  responsibility 
of  setding  the  law  of  the  country,  (as  well  as  deciding  the 
causes  of  the  suitors,)  I  am  sensible  that  great  mischief 
may  result,  as  well  from  deciding  too  muchj  as  from  taking 
too  vfide  a  range  in  relation  to  what  ought  properly  and  ne- 
cessarily to  be  decided.  For  this  reason,  I  shall  pass  by, 
for  the  present,  several  topics  which  were  urged  in  the 
argume^it,  and  several  which  are  contained  in  the  ChanceK 
loPs  decree.  In  that  decree,  however,  there  is  one  topic 
which  I  cannot  entirely  pretermit. 

The  decree  states,  that  English  Chancellors,  for  reasons 
peculiar  to  that  country,  or  not  existing  in  this,  have  denied 
the  application  of  the  maxim,  ^^  that  what  is  agreed  to  be 
^^  done  shall  be  considered  as  done,"  to  the  claim  ofdower^ 
though  they  have  admitted  it  to  favour  an  estate  by  the 
curtesy*  That  venerable  Judge  may  have  known  the  pecu' 
liar  reasons,  which  existed  in  Englandj  and  do  not  exist 
here,  supporting  the  distinction  as  in  that  country,  although 
the  preceding  authoriues  shew  that  the  eminent  Chancel- 
lors and  writers  I  have  quoted,  were  ignorant  of  such  rea- 
sons.    They  took  it  up,  as  I  shall,  as  a  rule  of  property, 
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M^lkcr/    which  has  been  established^  and  which  it  is  essential  to  this 
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peace  of  the  nation  should  be  adhered  to.  If,  however,  in 
the  darkness  in  which  I  am  enveloped,  as  to  the  reasons  of 
the  rule,  I  should  indulge  myself  in  conjecture,  I  should 
- ,  say,  without  hesitatioui  that  the  reasons  were  perhaps  more 
strong  in  favour  of  the  claim  of  dower  in  trust'Cstates  in 
England  than  in  this  country.  In  this  new  country  where 
many  people  hold  their  lands  by  patent  rights,  where  the 
deeds  of  conveyance  are  usually  extremely  simple^  and  con- 
veyances in  trust  very  rare^  it  is  evident  diat  widows 
would  more  generally  be  entitled  to  dower  (under  the  ex- 
istence of  the  principle  in  question)  in  our  country  than  in 
England*  In  that  countr}',  setdements  in  trust,  with  all 
the  paraphernalia  of  conveyancing,  appear  every  day  in  all 
their  variety  :  the  right  by  patent  is  obsolete  through  lapse  of 
time,  and  the  simple  modes  of  conveyance  are  comparative- 
ly rare.  The  interests  of  dower  therefore  called  much 
more  loudly  for  a  change  of  the  ^ule  in  that  country  than  in 
this.  But,  while,  for  the  foregoing  reasons,  in  this  coun- 
try, the  observance  of  the  rule  in  question  would  but  sel- 
dom have  deprived  a  widow  of  her  dower  in  lands  per- 
manentiy  owiui  by  her  husband,  the  relaxation  of  it,  prior 
to  the  commencement  of  the  act  of  1785,  and  its  operation 
since,  would,  perhaps^  in  many  cases  where  imperfect 
tides  to  lands  not  intended  by  the  husband  for  permanent 
ownership  have  passed,  or  may  pass,  through  many  hands^ 
as  a  species  of  merchandise,  and  on  the  transfer  of  which 
the  husband  has  received,  or  may  receive,  a  valuable  con- 
sideration, which  has  enured,  or  may  enure,  to  the  benefit 
of  the  wife,  (as  in  the  case  before  us,)  clog  those  transfers 
with  innumerable  claims  of  dower,  and  otherwise  be  pro- 
ductive of  infinite  litigation  and  injustice. 

The  position  taken  by  the*  Judge  who  preceded  me,  that 
the  paying  for  this  land,  and  gaining  possession  -of  it  by 
Blacky  conveyed  to  him  a  legal  estate  in  the  premises,  is  at 
least  a  new  idea  in  this  country  ;  it  is  at  least  a  new  dis-* 
covery.  While  hundreds  of  bills  in  equity  have  been 
brought  to  coerce  deeds ^  under  like  circumstances,*  it  is  pre* 
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mmed  that  no  man,  for  the  last  century  at  least,  has  sup-  MARcir» 
posed  that  he  could  recover  land  in  ejectment,  on  such  a 
title.  I'hat  common  error y  under  which  all  the  Judges,  all 
the  lawyers,  and  all  the  people  of  this  country  have  so  long 
acted,  must  outweigh  all  speculations  to  the  contrar)',  how- 
ever ingenious^  and  elaborate*  In  the  language  of  Blacks 
stone^  "  we  owe  such  a  deference  tp  other  Judges  and  former 
**  times,  as  not* to  suppose  that  they  acted  wholly  without 
**  consideration .''  This  consideration  ought  to  weigh  in  this 
case,  were  the  words  of  the  act  even  less  imperious  than 
jthey  are.  In  a  case  so  plain  it  is  difficult  to  quote  authori- 
ties. I  believe  however,  th^t  I  have  one  which  fully  applies  ' 
to  the  case  before  us. 

In  the  case  of  Rowton  v.  Rowton^{d)  the  fact  was,  that  (j)  ^J^- 
the  son,  whose  widow  claimed  dower,  had  removed  to  a 
tract  of  land  at  the  express  instance  of  his  father ^  possessed 
jit  several  years  during  the  coverture,  and  laid  out  money  and 
labour  in  improvements,  and  died  in  possession  of  it.  It 
was  not  denied,  and  cannot  be,  that  this  consideration  is 
entirely  equivalent  to  that  of  money  paid.  Notwithstanding 
the  circumstances  aforesaid,  the  father  actually  recovered 
the  premises  from  the  widow  of  the  son  after  his  death,  in 
rfie  District  Court  of  Prince  Mdxvardj  on  the  ground  that 
the  LEGAL  estate  was  in  him.  This  decision  was  acquiesced 
in,  and  not  appealed  from  as  at  law ;  but  a  bill  in  equity  was 
brought  to  establish  the  right  of  the  widow  in  equity,  and 
let  her  in  for  dower.  The  transaction  having  happened 
subsequent  to  the  act  of  1785,  the  widow  claimed  her  dower 
only  under  the  provision  of  that  statute.  Three  of  the 
Judges  overruled  her  claim  ;  but  it  was  on  the  ground  of 
no  contract  having  been  proved  on  the  father,  as  they 
thought,  for  more  than  a  life  estate  in  fevour  of  the  son : 
two  other  Judges  thought  that  the  son  had  an  ec^itable 
estate  in  fee,  on  the  testimony,  and,  on  that  ground,  were 
in  favour  of  the  dower  imder  the  act  of  1785.  It  never 
entered,  however,  into  the  head  of  any  man  at  the  bar,  or 
on  the  bench  at  that  time,  that  the  son  had  a  legal  estate 
in  the  premises*    The  counsel  in  opposition  to  the  claim  of 
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Mar  en,  the  wife,  stated  that  it  was  not  even  asserted  hy  his  ad^er* 
sary  that  the  son  had  the  ieg-al  estate  in  the  prembes  ;  nor 
was  it  asserted  by  any  of  the  adverse  counsel,  although  some 
of  them  are  at  least  as  learned  in  the  black  letter  as  is  neces- 
sary. The  same  counsel  also  admitted  that,  tmder  the  act 
ofl7SS^  the  widow  was  entided  to  dower,  provided  it  should 
appear  that  her  husband  had  such  an  equity  in  a  fee^simpk 
estate  as  would  authorise  a  Court  of  Equity  to  decree  the 
1.EGAL  estate  ;  which,  however,  he  denied  to  be  proved 
in  the  cause  :  it  never  entered  into  his  head  that  it  would 
be  contended  that  the  son  had  in  fact  the  legal  estate,  by 
reason  of  the  promise^  the  possession^  and  the  consideration 
paid  for  the  same.  In  deciding  the  case  the  Judge  who  has 
just  spoken,  disclaimed^  in  effect,  the  position  he  now  advo- 
cates, by  not  contending  for  it  then  ;  by  contending,  on  the 
contrary,  that  these  circumstances  entided  the  son  to  ^^a 
"  PERFORMANCE  of  the  fcUher'^s  promiscy^  in  a  manner  the 
most  beneficial  for  himself  and  family^   . 

Judge  Carrington^  who  concurred  in  opinion  with  Judge 
Tucker  J  says,  (after  viewing  the  testimony  in  the  same  light 
with  him,)  ^^  thus  I  think  an  equitable  tide  to  hold  the 
**  land  in  fee-simple  was  vested  in  the  son,'* 

I  consider  this  case  as  a  strong  authority  on  this  point ; 
it  was  eminendy  a  case  of  compassion ;  for  the  wife  was 
*^  abandoned  to  want  and  distress'*  by  the  decree  of  the 
Court.  No  lawyer  and  no  Judge  contended  that  the  son 
had  more  than  an  equitable  estate  in  the  premises ;  and  the 
case  would  probably  have  been  given  up  on  the  part  of  the 
widow,  but  for  the  intervention  of  the  act  of  1785  ;  and  yet 
there  was  an  agreement  for  a  fee^  (according  to  the  opinion 
of  two  Judges,)  long  possession  during  the  coverture,  and 
money  and  labour  laid  out  and  expended.  It  did  not,  how- 
ever, occur  to  the  counsel  in  that  case,  (more  than  in  the 
case  before  us,)  that  these  circumstances  gave  a  legal  estate 
to  the  son,  in  the  total  absence  of  a  deed  or  other  writing. 
In  coming  to  this  conclusion,  the  two  Judges  in  this  caae^ 
like  their  predecessors  in  former  times,  no  doubt  had  the 
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act  of  1734^  now  relied  on,  before  them,  as  well  as  die  act 

0f  1 710 ;  and  when  we  consider  that  that  act  has  never  been 

ydied  on  for  the  purpose  now  contended  for,  through  a 

long  course  of  time,  either  by  the  bench  or  bar,  it  afords  a 

strong  presumption  that  the  construction  now  set  upon  it,   """"-^""^ 

%y  the  Judge  who  preceded  me,  is  not  to  be  maintained. 

The  words  of  the  act  of  1710,  which  I  suppose  to  be  so 
imperious,  are,  ^^  that  no  lands,  tenemenls,  or  hereditaments 
^  shall  ^a««,  alter,  or  change  from  one  to  another,  whereby 
*^  an  estate  of  inheritance  in  fee-simple,  fee-tail,  &c.  shall  be 
**  made  or  take  effect  in  any  person  or  persons,  or  any  use 
**  thereof  to  be  made  by  bargain  and  salty  lease  and  release, 
^  &c«  or  other  instrument,  unless  the  same  be  made  jiy 
^  WRITING  indented,  sealed  and  recorded,"  &c.(a)     Is  it  (a)  Old  fie 
possible  that  any  words  can  be  more  conclusive  than  these,  edit,  of  usai 
to  shew  that  no  estate  of  inheritance  passed  from  Allen  ^'^  ' 
M^Rae  to  William  Blcu:ky  for  want  of  a  writing  indented 
emd  sealed^  and  that,  consequently,  his  wife  was  not  entitled 
to  dower. 

Such  is  decidedly  my  opinion  upon  the  general  question. 
Some  objections  arising  out  of  this  particular  case  deserve, 
however,  to  be  briefly  noticed. 

It  is  said  that  the  acceptance  by  Kirkpatrick  of  the  deed 
from  Blacky  of  May  1773,  estops  him  and  those  claiming 
under  him,  from  objecting  that  Black  had  not  the  legal  title. 
I  answer  that  equity  is  not  fond  of  estoppels,  especially  in 
a  case  which  is  so  far  from  being  a  case  o(  compassion^  that 
the  widow  would  in  fact  get  double  portions.  But  could  ' 
that  deed  be  construed  to  have  that  eiFect  I  It  indeed 
amounts  to  a  complete  covenant^  on  the  part  of  Blacky  to 
assure  a  perfect  title  ;  but  it  is  repiarkable  that  the  deed 
itself  does  not  deduce  the  title  down  to  Blacky  but  stops  at 
Allen  M^SaCy  having  deduced  the  tide  no  further.  I  con- 
sider, therefore,  that  both  parties  imderstood  at  the  time 
that  the  legal  tide  was  not  then  in  Blacky  but  in  M^Rae^ 
although  Black  covenanted  to  procure  and  convey  one  ;  and 
this  idea  is  fully  supported  by  the  testimony. 
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MAmc^^         It  has  been  said  by  counsel,  that  the  appelkes  in  diis  ott^ 
^^..^^^    might  elect  to  consider  Black  as  a  disseisor^  and  that  thd 
Claiborne     wife  of  a  disseisQr  is  entitled  to  dower*     I  shall  not  stop  to 
Henderson,    inquire  whedier  this  position  be  tenable  or  not ;  but  it  is  evi- 
.  dently  in  conflict  with  another  ground  of  tide  set  up  in  this 

case,  which  is,  that  the  purchase  i^  this  case  for  a  valuable 
consideration,  accompanied  widi  possession,  conveys  a  le- 
gal tide.  This  idea  of  election  is  also  reprobated  by  the 
appellees'  own  statement  in  their  bill,  that  they  had  actually 
received,  a  deediox  this  land,  which,  by  accident,  has  been 
lost.  Both  these  grounds  and  pretensions  are  entirely  in- 
compatible with  the  idea  of  a  disseisin^  which  is  defined  to 
be  "  a  wrongful  putting  out  of  him  that  is  seised  of  the 
C4)3i?U45.  «  freehold."(«) 

I  have  thus  viewed  this  claim  of  dower  as  one  which 
(however  founded  in  morality  and  justice)  must,  09  t§ 
the  extept  thereof j  be  regulated  by  the  rules  of  law  j 
'  and  that  we  are  as  much  at  liberty  to  violate  those  rules,  in 
relation  to  the  portion  of  interest  claimed  for  dower,  as  in 
relation  to  the  nature  and  quality  of  the  estate  out  of  which 
it  is  to  issue  :  I  have  considered  that  the  law  on  this  sub* 
ject  is  settledj  perhapt  beyond  the  power  of  any  single  case, 
and  certainly  beyond  the  power  of  the  single  and  varying 
case  of  Dobson  v.  Taylor^  to  affect  or  alter :  that  the  case 
before  us,  so  far  from  being  a  case  of  compassion  on  the  part 
of  the  widow  ;  so  far  from  presenting  the  instance  of  a 
widow  destitute  of  all  other  means  of  support,  as  was  th6 
fact  in  the  case  of  Dobson  v.  Taylor  ;  presents  the  spectacle 
of  an  application  to  a  Court  of  Equity  for  double  portions  / 
for,  while  the  appellees  are  actually  enjoying  the  price  given 
as  an  equivalent,  they  demand  also  their  share  of  the  thing 
for  which  that  price  has  been  received  :  I  have  supposed  that 
great  and  unforeseen  clogs  and  mischiefs  would  result  from 
carrying  this  doctrine  to  the  extent  contended  for  on  the 
part  of  the  appellees,  in  relation  to  a  country  in  which  lands 
held  by  equitable  tide  only,  pass,  in  some  sense,  as  a  species 
of  merchandise  ;  while,  at  the  same  time,  the  widows  are- 
entitled  to  their  share,  under  the  act  of  distributions,,  of  the 
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price  for  which  such  lands  have  been  sold ;  and  it  is  also  true 

that  almost  all  lands  intended  for  permanent  ownerships  arc  in 

this'country  held  by  perfected  legal  titles  ;  and  that,  however 

this  maybe  as  a  matter  of  policy,  and,  whatever  fnay  be  the    Hcndereort. 

true  construction  of  the  act  of  1785,  on  this  subject,  that  act 

has  neither  altered,  nor  had  the  Legislature  power  to  alter 

the  law,  as  it  related  to  pre-existing  cases. 

On  a  long  and  deliberate  consideration  of  the  case,  I 
must  therefore  declare  it  as  my  opinion  that  the  decree  Ml 
question  is  erroneous,  and  ought  to  be  reversed,  and  th^ 
bill  of  the  appellees  dismissed. 


Judge  Fleming.  Two  questions  are  presented  in  thii 
case  : 

1st.  Whether  William  Black  had  a  legal  estate  in  the  lot 
No.  26.  in  the  town  of  Alexandria^  during  his  coverture  with 
the  appellant,  Mrs.  Claiborne  f  and  if  not, 

2dly.  Whether  she  is  dowable  of  the  equitablef  estate  ? 

With  respect  to  the  first  point,  it  is  laid  down,  Co.  Litt. 
9.  a.  and  121.  b.  and  in  other  cases  which  have  been  cited^ 
that  corporeal  hereditaments,  which  lie  in  livery  and  seisin^ 
either  in  deed  or  in  law,  may  pass  to  a  purchaser  for  a  Valu- 
able consideration,  without  deed ;  and  it  was  argued,  that  as 
WilUam  Black  purchased  the  lot  in  question  of  Allen  M'^Rae^ 
paid  the  purchase-money,  and,  by  his  agent,  received  rents 
for  the  same,  it  amounted  to  a  seisin  in  law,  and  vested  th^ 
legal  estate  in  him,  and  consequently,  that  having  the  title 
so  vested,* durmg  the  ^overture^  his  widow  was  instituted  to 
dower  therein. 

This  position  may  be  correct  at  common  law,  but  it  ap- 
pears to  me  that  our  act  of  Assembly  of  1748,  which  was 
then  in  force,  and  which  I  conceive  to  be  imperative,  has 
effectually  overruled  the  doctrine.  By  that  act  it  is  deck* 
red  that  ^^  no  lands,  tenements  or  hereditaments,  within  the 
^  then  colony,  shall  pass,  alter,  or  change  from  one  to  ano^ 
**  ther,  whereby  any  estate  of  inheritance  in  fee-simple,  fee* 
"  tail '  general  or  special,  or  any  estate  for  life  or  lives,  or 
Vol.  mr  3  t 


386  Supreme  Court  qf  Appea^^ 

Mami^     <<  any  greater  or  higher  estate,  s^iall  be  made  or  take  effect 
^  in  any  person  or  persons,  or  any  use  thereof  to  be  made^ 


Ckibome  «« by  bargain  and  sale,  lease  and  release,  deed  of  setdement 
Henderwni.  ^  to  uses  of  feoffiment,  or  other  instrument,  unless  the  same 
^""""""^^  a  be  made  by  writing,  indented,  sealed  and  recorded,  in  the 
^  records  of  the  General  Court,  or  of  that  County  where 
<*  the  land  mentioned  to  be  passed  or  granted  shall  lie,  in 
^*  manner  foAowmg,  that  is  to  say,  to  be  recorded  within 
^^  eight  months,  where  the  party  making  the  same  resides 
^  within  the  colony,  and  not  admitted  to  record  unless  ac- 
^  knowledged  in  court,  by  the  grantor  in  person,  to  be  his 
^  or  her  act  and  deed,  or  else  that  proof  thereof  be  made,  ia 
^  open  Court,  by  the  oaths  of  three  witnesses  at  the  least* 
^  And  all  deeds,  conreyances,  &c.  not  made  and  recorded 
*^  according  to  the  directions  of  the  said  act,  declared  void, 
^  as  to  crecUtors  and  subsequent  purchasers,  but  are  never- 
^  theless  valid  ai^d  binding  between  the  parties  and  their 
^  heirs,  aldiough  not  recorded."  But  there  being  no  proof 
tfaaf  any  deed  or  writing  ever  passed  between  M^Rae  and 
Blacky  for  conveying  the  said  lot,  it  appear^^to  me  that 
the  latter  never  had  a  legal  title  to  the  same,  and  conse- 
quendy,  that  neither  he,  nor  any  claimmg  tide  under  hina, 
could  have  maintained  an  ejectment  to  recover  possession 
thereof,  but  must  have  resorted  to  a  Court  of  Equity  to 
perfect  the  tide.  And  having  an  equitable  tide  only,  we 
are  next  to  inquire  whether  the  widow  be  instituted  to 
<b>wer  in  the  premises  ?    ' 

There  have  been  some  contrariety  of  opinions  on  the 
subject  amongst  the  Judges  in  Enghnd^  and  a  distinction 
taken  between  cases  where  dower  is  claimed  against  the 
heir,  and  against  a  purchaser,  in  favour  of  the  latter. 
The  principal  case  that  seems  to  favour  the  claim  of  the 
(a)  2  P.ffms.  appellants,  is  that  of  Banks  v.  Sutton  ;(a)  but  that  case  has  beem 
'^^'  long  since  overruled  in  a  number  of  instances ;  and  it  seenu 

now  well  settled  that  a  wife  shall  not  be  endowed  either  of 
a  trust  estate  of  inheritance,  or  of  an  equity  of  redemptioa 
of  a  mortgage  in  fee.     And  Lord  Hardwicke^  in  givmg  his 

ib)  2  Ath.    opinion  in  the  case  of  Godwin  v.  Wimmore^)  observed 

'2i. 
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ithat  there  was  no  ground  for  the  distinctioii  taken  by  Sir     Hakcb, 
jfoseph  jfeiyli^  in  the  case  of  Bonis  v.  Sutton^  in  regard  to     ^^^v-w 
-a  trustf  where  it  descends  or  comes  to  the  husband   from     Ciiibonc 
another,  and  where  created  by  himself,  as  in  the  case  of   Henderton. 
BoUomiy  v.  Lord  Fairfax,(a)    And  his  Lordship  cited  the     (a)Prec.' 
case  of  the  Attorncy^eneraly*  Scatty  before  Lord  TaUfot^  as  ^  ^  *^- 
overruling  the  case  of  Bonis  v«  Sutton;  also  Z^hapUn  v«  (b)3P:ffm. 
Chapliny(J})  and  other  cases  that  have  been  cited.    And  ^ bv.  Ch. 
in  a  late  case  of  Dixon  v.  SaviUe^(c)  it  was  decided  by  the  ^  ^*' 
Lords  Commissioners^Ii^^f A^r^^A,  Ashhurst,  and  Hatham^ 
imanimously,  that  a  widow  is  not  dowable  of  an  equity  of 
redemption ;  and 'this  in  a  case  too,  where  a  very  trifling 
provisicm  was  made  for  the  widow,  by  her  husband's  wiH, 
which  is  not  the  case  in  the  cause  now  before  the  court,  as 
Mrs.  Claiborne  now  enjoys  a  very  handsome  dowry  in  her 
late  husband's  estate  ;  and  the  contest  is  now  between  her 
and  fair  purchasers,  for  valuable  considerations,  without  ac- 
tual notice  of  her  intenmuriage  with  William  BlacL    In- 
deed there  has  not  been,  that  I  recollect,  a  single  case  ad- 
duced, where  a  woman  has  been  endowed  of  a  mere  equina 
'YA^  estate  in  the  husband. 

On  these  grounds  then,  and  on  these  authorides,  I  am  of 
opinion  that  the  decree  is  erroneous,  and  ought  to  be 
-reversed,  and  the  bill  of  the  complainants  dismissed  widi 
costs. 

By  a  majority  of  the  Court,  the  decree  of  the  Ch«ncol|kH: 
jrcversed,  and  the  bill  dismissed. 
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Mondtw.  Kirdty  as^ainst  Deck. 
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.  .  THIS  cause  came  before  the  Court  by  appeal  from  a 

In  case    for  ^     *^r 

siatidet'/iixhe  judj^ment  of  the  District  Court  of  Staunton,  rendered  in 

defendant  t  r    i  .     .«. 

plead    the      favour  of  the  plaintiff)  the  present  appellee. 
i!aUon*'^  o^nlv,       Michael  Deck  instituted  an  action  for  slander  against  St. 
Sff  iepiy  ^-  C^^^  Kirtley^  and  after  stating  a  colloquium^  charged  the 
SkT^Sr^thr  ^^''*  spoken  mdiferent  forms,  thus  :  "  Mchael  Deck  has 
defeiidant       u  gwom  to  a  lie  and  1  can  prove  it." — ^'*  Michael  Deck  is  per- 

fihould  be  set        .  "^  ^ 

aside,  and  a  ^^  jured,  and  I  can  prove  it." — ^'  Michael  Deck  has  taken  a 
vai-ded:buta  ^^  lalse  oath  in  Rockingham  Court,  in  a  suit  betwixt  the 
^^^^iJnliff  "  Commonwealth  and  me,  and  I  will  have  his  ears  for  iu'* 
b^!^taSde,H  ^^^-  '' jftistifcation''  generaUy:  to  which  the  plaintiff 
being  a  iniic,  replied  generally, 
pleader    b         At  the  trial,  the  defendant  tendered  a  bill  of  exceptions^ 

not  gn*anta- 

bic  in  favour  which  was  sealed  by  the  Judges,  and  stated,  that  ^^the 
son  who^^  ^^  defendant  to  support  the  issue  jobed  on  bis  part,  pro* 
"«t\uit**in  ''  ^^^^  ^  -witness  to  prove  what  the  plaintiff  had  sworn  to, 
pleading."  u  Jq  ^^  trial  of  the  cause  in  Rockingham  Court,  referred 
The  deciara-  S^  to  in  the  declaration ;  to  the  admission  of  which  evidence 
the  defeSf  "  the  plaintiff  objected,  alleging,  that  the  record  of  that 
Mid  tharthf  "  ^^  ou^t  to  be  produced,  to  shew  the  mat^ick- 
??itoe^f'b^.  *  "  %  ^^  *^  matter  of  evidence,  which  was  given  by  the 
o7*R^c«!ir^  **  said  pUuntiff;  which  objection  was  sustained,  and  the 
TM  guilty' of  «  evidence  withheld  from  the  Jury  by  the  Court.'^     Verdict 

perjury, "  for  .  o      j     j 

yhich  he  and  judgment  for  the  plaintiff;  from  which  the  defendant 
•would    hate  1   J        ^u-     r-        . 

his  cars,**       appealed  to  this  Court. 

the  defendant 
on  the  plea  of 

l^nor^ve  ^^^^^^  ^°^  *^  appellant.  There  was  no  issue  joined  in 
parol   eri-      the  cause ;  and  the  whole   was  a  mis-trial.       In  Kerr  v. 

denceofwbat 

the  piaintift*  Dixon{a)  It  IS  cxpressly  decided,  that  if  the  defendttit 
Without  pro.  pkad  "  justijication^'*  only,  and  the  plaintiff  reply  gene-; 
of  ?h??c^S  raliy»  ^^  iss^e  is  joined. 

of  that    tinal, 
\o  shew  that 

^hVn^'^b^^hc  [^^""^  -^^^'  ^^^^  ^^  stopped  by  the  Court,  who  request- 
plaintiff    was  ed  the  Opposite  counsel  to  state  the  difference  between  this 

material    to  i    ,  /.     w-  .  t^^ 

the  mauer  in  case  and  that  of  Kerr  v.  Dixon*"] 

<luestion. 

(o)  3  Call,  S70. 
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Wiciham.     The  important  difference  is  this;  In  Kerry*     march, 
Dixon^  the  judgment   was   given  in  favour  of  the  party  ^^" 

who  pleaded  "  justification ;"  here  it  is  given  against  him. 

Wirt.  The  error  is  a  viial  one  ;  for  the  cause  was  tried  — — — 
without,  any  issue^  and  a  repleader  ought  to  be  awarded. 
The  circumstance  that  Kerr  v.  Dixon  was  trespass^  makes 
no  difference.  The  rules  of  pleading  are  the  same  in  both 
actions.  A  justification  must  be  specially  pleaded.  In 
•lander  there  are  various  justifications  ;  as,  that  the  words 
were  true  ;  or  spoken  in  confidence ;  or  in  giving  evidence 
on  a  trial,  &c. 

But  if  there  be  a  fault  in  the  pleadings,  the  plaintiff  is 
equally  guilty,  because  he  assented  to  the  plea,  instead  of 
demurring.  The  consequence  was,  that  the  defendant 
was  deprived  of  evidence  which  he  might  have  given.  / 

Suppose  there  had  been  an  issue ;  then  the  evidence  of  the 
defendant  was  improperly  excluded.  The  Court  proceeded  on 
the  ground,  that  to  constitute  perjury  there  must  be  proof  of 
the  materiality  of  the  fact  to  which  the  party  deposed ;  and 
that  it  was  incumbent  on  the  accuser  to  prove  it.  Perjury 
exists  at  the  common  law ;  and  also  under  the  statute  of 
Elizabeth;  and  the  enaction  of  the  statute  did  not  alter  the 
common  law. 

Thus  a  person  may  be  indicted  on  the  statute,  and  found 
guilty  at  common  law.(fl)     In  1  Hawk.    318.  323,  324,(A)  (a)  i   Haxd 
the  distinction  of  perjurj'  of  both  kinds,  is  given  ;  and  it  will  .124"  cltinK  t 
be  seen,  that  the  materiality  of  the  evidence,  in  prosecu-  xiig^^/iyrvc. 
tions  for  perjury,  at  common  law^  constitutes  no  part  of  the  ^^  LeacfC* 
offence.     It  is  necessary  to  set  forth  and  produce  the  re- 
cord, in  a  trial  for  perjur}^,  under  the  statute  only.(c)     In  (r)  i  Htn^, 
the  present  case,  the  plaintiff  declared  for  a  charge  of  per- 
jury generally.     The  defendant  was  prepared  to  prove  the 
truth  as  to  perjury  at  common  law ;  but  the  Court  held  him 
to  such  proof  alone  as  is  required  for  prosecutions  under 
the  statute. 

There  were  several  sets  of  words  charged  in  the  declara- 
^on  j  some  of  which  4id.not  amount  to  pcijury ;  and  sure- 
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March,      ly  it  would  be  competent  to  the  defendant  to  exhibit  proof 
^    as  to  them,  without  producing  the  record  ;  on  the  same  prin- 


Kirtiey       Qxi^t  that  in  England^  where  there  are  several  sets  of  words 
I>cck.        charged,  some  of  which  are  not  actionable,  and  entire  da- 


(o^  Barnes' 9  mages  are  given,  the  judgment  will  be  arrested«(a)  But  the 
lin^KT-y.  iru.  plaintiff,  in  his  own  declaration,  refers  to  the  proceedings 
^m  SmUh  ▼  *"  Rockingham  Court,  which  rendered  it  unnecessary  for 
Marvar4i         the  defendant  to  produce  them. 

Wickhanu,  for  the  appellee.     The  defendant  in  the  Court 
below  tendered  an  immaterial  issue  ;  and  now  contends  that 
he  may  a\  ail  himself  of  his  own  wrong.     Nothing  can  be 
more  contrary  to  law,  or  unsupported  by  principle.     The 
distinction  between  the  case  of  Kerr  v.  Dixon  and  this,  is^ 
that  there  the  issue  was  found  in  favour  of  the  defendant^ 
who  put  in  this  general  plea  of  "  justificadon  ;^*  here  it  is 
found  against  him.     Kerr  v.  Dixon  is  admitted  to  be  law : 
but  had  the  verdict  been  otherwbe  in  that  case,  the  deci- 
sion of  this  Court  would  have   been  different.     In  Baird 
^^)  I  Call,     £rf  Co.  v.  Mattoxy(b)  all  the  leading  cases  are  collected  by 
Mr.  Ca//,  in  his  argument,  and  fully  support  the  position 
4r)  Do\'^.       for  which  I  contend.    And  in  Webster  v.  Bannister ^{c)  it  is 
said  by  BuUer^  J.  that  he  could  find  no  case  of  an  exception 
to  the  rule,  "  never  to  grant  a  repleader,  when  the  issue  is 
*'  found  against  the  party  tendering  it."     What  is  said  by 
Judge  Fleming,  in  Kerr  v.  Dixon^  as  to  there  htxn^no issu€ 
joined,  must  be  understood   to  mean  no  material  issue* 
How  often  do  we   find  "  covenants  performed,"   "  pay- 
^^  ment,"  &c.  tendered  as  a  plea;  and  in  many  cases  the 
words,  "  to  which  plea  the  plaintiff  replied  generally,"  held 
[ii)i  Wash,  1.  to  make  up  an  issue.(^f)  But  I  hold  it  to  be  a  setded  point, 
Krliuor  T.    ^hat  where  judgment  i*  given  against  a  party  tendering  an 
'iWf^'  immaterial  issue^  no  repleader  shall  be  awarded.     This 
St'lf.     case  is  not  influenced  by  the  decision  in  Taylors  v.  Hus* 
{/ ]  c  Jin.  ion^{e)  because  that  case  turned  entirely  on   the  act  of  As- 
sembly requiring  special  pleadings  in  a  writ  of  right. 

The  bill  of  exceptions  contained,  frsty  the  reasoning  of 
counsel;  ^n^  secondly^  the  judgment  of  the  Court.    It  is 
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eiily  the  objection  of  counsel,  that  the  record  ought  to  have     March. 

been  produced  to  shew  the  materiahty  of  the   evidence. 

But  suppose  the  word  materiality  was  the  language  of  the 

Court ;  still  the  authorities  will  not  bear  Mr.  Wirt  out.     In 

the  definition  of  perjury  at  common  law/a)  it  is  said,  that     ,  .  ^  iicneh- 

the  matter  sworn  to  must  be  **  of  some  consequence*'^  Thb  ••  W-  »•  i* 

is  surely  a  convertible  term  with  water iahttj. 

But  it  is  said  that  the  plaintiff  in  his  own  declaration  re» 
ttrred  to  the  proceedings  in  the  County  Court ;  and  there- 
fore it  was  unnecessary  for  the  defendant  to  produce  the  re- 
cord* It  should,  however,  be  recollected  that  the  defend*^ 
ant  held  the  affirmative  of  the  issue,  and  that  his  plea  of 
jtistrpcation  gave  him  as  wide  a  range  as  the  human  mind 
can  conceive.  He  was  therefore  bound  to  produce  evidence 
to  support  his  plea ;  and  the  best  evidence  the  nature  of  the^ 
case  will  admit  of,  nvust  always  be  had.  The  particular 
words  spoken  by  the  plaintiff  in  the  Court  of  RockinghoMj 
out  of  which  the  defendant  said  the  perjury  grew,  are  not 
stated  in  the  declaration.  The  defendant  comes  forward 
to  prove  certain  words  spoken  by  the  plaintiff,  and  certainly 
he  must  shew  from  the  record  whether  they  were  material 
to  the  matter  in  issue.  The  declaration  contains  one 
charge  of  perjury  throughout ;  there  are  not  different  sets 
of  words ;  but  even  if  there  had  been,  still,  under  our  act 
of  Assembly,  if  any  one  count  had  been  good,  judgment 
could  not  be  arrested.(6)  Had  there  been  a  plea  of  not  rf^s  j^^ 
guilty^  the  affirmative,  in  issue,  woukl  have  lain  upon  the  ^°^'  \\^'^' 
plaintiff,  and  he  must  have  produced  the  record.  ^^• 

Wednesday y  March  29.  The  Judges  delivered  their  opi- 
nions. 

Judge  Tucker.  This  case,  so  far  as  the  plea  extends, 
is  so  precisely  like  the  case  of  Kerr  v.  Dixon,  that  no  dis- 
tinction occurs  to  me,  except  that  the  one  was  an  action 
of  trespass,  the  other  an  action  of  slander.  As  a  man 
might  have  several  distinct  grounds  of  justification  in  tres- 
pass,  so  may  he   in  slander:  as,  that  the  words  spoken 
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.  March,      ^erc  true  ;  that  they  were  not  spoken  malichusly;  but  ill 
s^^^-^r>^^    ^^^  course  of  a  judicial  trial,  examination,  &c.     The  plain- 
Kinky       tiff  ought  to  be  apprised  by  the  plea,  which  of  these  justifi- 
Deck.        cations  the  defendant  means  to  rely  on ;  otherwise  he  might 
be  surprised  at  the  trial,  in  this  action,  as  well  as  in  an  ac- 
tion of  trespass.     The  plea  is  therefore  bad* 

I  should  therefore  be  of  opinion  that  the  verdict  ought 
to  be  set  aside,  and  a  repleader  awarded,  if  the  verdict  had 
been  for  the  defendant. 

But  here  the  verdict  was  for  the  plaintiff*:  the  defendant 

ought  not  now  to  have  advantage  of  his  own  ill  pleading ; 

it  being  a  rule  that  a  repleader  is  not  grantable  in  favour  of 

(a)  2  Satmd,  the  person  who  makes  the  first  fault  in  pleading.(i7) 

ncty.hoi6echy       But  I  doubt  whether  upon  this  record  ani/  issue  can  be 

5w»^^rflcf  ®^*^  to  be  joined  :  for  the  plea,  if  it  had  been  formally  and 

^dh\ ^H^^'^  substantially  pleaded,  must  have  concluded  with  a  verified* 

«3a  tion,  I  presume  ;  in  which  case  the  replication  might  have 

tendered  an  issue ;  but  that  would  not  have  made  up  an  is* 

sue  without  the  defendant  had  replied  and  joined.  On  this 

point,  therefore,  I  give  no  opinion. 

On  the  point  reserved  by  the  bill  of  exceptions,  I  concur 
in  the  opinion  formed  by  the  other  judges. 

Judge  Roane.  In  this  case  the  plea  of  the  appellant  was 
illegal  and  exceptionable  in  not  stating  the  particular  kind 
of  justification  he  relied  on ;  and  consequently  injurious  to 
the  appellee,  as  it  covered  too  much  ground,  and  did  not 
apprise  him  of  any  particular  point  to  which  die  appellant 
meant  to  apply  his  evidence :  yet  the  appellee  closed  there- 
with^ and  has  obtained  a  verdict,  and  the  appellant  now 
comes  to  object  to  the  judgment  founded  thereon.  IBs 
complaint,  when  anal)  zed,  is,  that  whereas  he  ought  to 
have  selected  one  particular  point  on  which  to  meet  his  ad- 
versary, he  has  been  permitted  to  take  a  wider  range,  and 
to  pursue  a  course  more  beneficial  to  himself,  and  more  m* 
jurious  to  his  opponent  than  the  law  allows* 
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It  is  coQtraty  to  the  uniform  decisions  in  this  Court  to  Mi.Rcit» 

permit  a  party  to  object  that  for  error  which  is  for  his  own  s,^-\r^ 

benefit,  and  has  arisen  from  his  own  act(<z)  KirUey 

The  general  rule  on  this  subject  is  to  grant  a  repleader  -oI'q^. 
nrherever  the  issue  is  so  immaterial  as  that  the  Court  cannot 


(b)KBlG9f^ 


know  for  whom  to  give  judgment,  whether  for  plaintiff  or  cas^i  of  Ham- 
defendant :  but  in  this  case  no  such  uncertainty  exists.  So  ^t?i  Execu- 
far  from  it^  the  plaintiff  has,  by  supercrogatiBn,  put  in  is*  ^*^*»  ^^^ 
sue  and  shewn  that  no  possible  ground  of  justification  Smith  v.  Hat* 
exists,  on  which  the  defendant  can  bar  him  of  his  action.       Wath,  64  ni4 

With  respect  to  nJie^ther  point  \  the  charge  is  of  a  per-      *"* 
jury,  or  taking  a  false  bath  which  goes  to  the  *'  loss  of  ears.'* 
Now,  as  the  loss  of  ears  is  no  part  of  the  punishment  of 
perjury  at  the  common  law,  and  is  a  part  of  the  punishment 
under  the  stat.  of  5  EIiz.(b)  the  charge  b  of  a  statutory  per 
jury,  and  not  of  perjury  merely  at  the  common  law«  No  dif-  isi. 
ference  can  arise  on  this  point,  from  the  omission  in  our  act 
of  1789,  to  continue  to  annex  that  punishment  to  this  crime 
at  the  present  day  :  the  defendant  was  perhaps  not  aware  of 
this  change  in  the  act  1  but  certainly  did  not  mean  the  offence 
as  at  common  law,  as  is  manifest  from  his  speaking  of  the 
loss  of  ears* 

This  charge,  thus  made  by  the  plaintiff,  and  undertaken 
to  be  justified' on  the  part  of  the  defendant,  cuts  up  by  the 
rooto  a  distinction  taken  by  the  appellant's  counsel,  that  the 
materiality  of  the  perjury  in  question  was  not  neeessary  to 
be  shewn,  inasmuch  as  a  man  may  be  guilty  of  perjury  at 
the  common  law  in  swearing  to  what  is  not  material  i  and  it 
was  admitted  by  the  same  counsel  that,  in  relation  to  a  statu* 
tory  perjurj',  the  swearing  must  be  shewn  to  be  material* 
That  cannot  be  shewn,  unless  after  proving  what  the  words 
sworn  on  that  trial  were,  it  be  shewn  by  the  best  evidence  {the 
record  )  how  they  applied  to  the  matter  in  question.  It  would 
be  dangerous  to  admit  parol  proc^of  the  contents  of  an  indict* 
ment,  or  declaration ;  and  there  is  certainly  no  necessity  for 
it.  The  Court  therefore  was  correct  in  refusing  leave  to  the 
Jury  to  hear  a  witness  to  prove  what  was  sworn  upon  the 
trial  in  question,  unless  the  party  producing  him  had  als#» 
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exhibited,  or  offered  to  exhibit,  a  copy  of  the  record  con- 
taining  the  charge  to  which  that  evidence  applied. 
My  opinion  is  tha$  the  judgment  be  affirmed. 

Judge  JFleming.  The  general  plea  of  "  justifcation^^  is 
certainly  ill,  and  could  not  have  been  sustained  on  demurrer. 
But  there  being  a  j^enero/ replication  to  that  plea,  there  was 
an  issue,  thoii^h  an  informal  one  ;  and  it  is  too  late  to  take 
advantage  of  such  informality,  after  verdict,  especially  by 
the  party  who  committed  the  first  fault  in  pleading.  On  the 
point  mentioned  in  the  bill  of  exceptions,  all  the  Judges 
agree. 


By  the  whole  Court,  judgment  affirmkd. 


WedMtday,  Smith  against  Segar. 

March  82. 

An  action  ot      THE  appellant  brought  an  action  of  debt  against  the  ap- 

dfbt  will  not        „        .       ,       ^  J*  ^    ,,.  '     .   ^  -  \^ 

lie  against  the  pellec,  m  the  County  Court  of  Xing'  and  ^eeny  for  980 
biiT^of  ^cx*  dollars  and  67  cents  j  and  declared  that  the  defendant  (now 
change.  appellee)  being  indebted  to  a  certain  yohn  P.  Satinderson^  in 

that  sum,  the  said  Saunderson^  on  the  6th  of  Novembery 
1797,  made  hie  request  in  writing,  directed  to  the  defend- 
ant,  requiring  him  to  pay  the  amount  to  the  plaintiff  (now 
appellant)  or  order,  at  sixty  days  after  date,  which  request 
being  afterwards  shewn  and  presented  to  the  defendant,  he^ 
on  the  11th  oi  December ^  1797,  accepted,  in  writing,  to  pay 
the  same.     Plea,  ^^  paymenty^  and  issue. 

At  the  trial  the  defendant  tendered  a  bill  of  exceptions^ 
stating  that  the  plaintiff,  to  support  his  action,  offered  as 
evidence  a  writing,  (which  is  referred  to,  and  purports  to 
be  an  inland  bill  of  exchange,)  without  introducing  any  evi- 
.  dence  to  prove  the  hand-writing ;  and  also  offered  as  evi- 
dence a  letter,  admitted  by  the  defendant's  counsel  to  be  in 
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tbe  hand-writing  of  the  defendant ;  (which  b  in  like  manner     March, 
referred   to,  purporting  to  be   an  acceptance  of  a  bill ;)        ^'^' 
whereupon  the  defendant,  by  his  counsel,  moved  the  court 
to  prevent  the  said  papers  from  gomg  to  the  Jury  as  evi« 
dence  ;  but  the  motion  was  overruled  ;    and  thereupon  the 
bill  of  exceptions  was  sealed. 

The  papers  referred  to  in  the  bill  of  exceptions,  are  the 
following : 

"  Cobham^  6di  Nov.  1797. 

**  At  sixty  days  after  date,  please  to  pay  Mr.  James 
**  Smith  or  order,  nine  hundred  and  eighty  dollars^  sixti/- 
**  seven  centSj  for  value  received,  and  much  oblige,  sir, 

^^  Your  humble  servant, 
S  980  67.  **  John  P.  Saunderson. 

"  To  Mr.  John  Segar^  Merchant,  Dunkirk:' 

The  following  letter  is  the  other  paper  referred  to. 

**  Dunkirk,  December  11th,  1797. 
*^  Mr.  James  Smith, 

"  Sir— Yours  of  the  22d  ult.  advising  your  hold- 
*'  ing  Mr.  John  P.  Saunderson^s  draft  for  nine  hundred  and 
^*  sixty  dollars,  payable  the  sixth  of  next  month,  is  to  hand. 
^^  I  shall  make  a  confidential  and  candid  communication  to 
*^  you  on  the  subject,  in  observing  that  I  met  with  heavy 
^^  losses  last  year,  which  has  so  deranged  me,  thjit  I  am 
^^  fearful  it  will  not  be  in  my  power  to  take  it  up ;  at 
*'*'  same  time  I  make  you  the  following  propositions,  one  of 
^*  which  I  hope  you  will,  after  advising  with  Mr.  Sounder* 
**  son,  think  proper  to  accept.  I  wiU  either  give  you  good 
'^  bonds  in  suit  for  the  amount,  or,  some  time  next  month, 
*^  send  what  goods  I  have  on  hand  to  vendue  at  Norfolk, 
^^  and  dispose  of  them  for  cash,  and  redeem  the  bill.  I  will 
^^  thank  you  to  write  me  by  post,  in  course. 

**  I  am,  Sir,  yours  respectfully, 

"  John  Segar. 
**  Mr.  James  Smithy  Cross  Roads,  Surry  County.^ 


CASES 

ARGUED  AND  DETERMINED 
sir  THC 

SUPREME  COURT  OF  APPEALS 

or 

VIRGINIA. 

At  the  Term  commencing  in  April,  1809. 

Ill  TUK  THIRTT-THIRD    TEAR   OF   THE   COMMONWEALTH. 

Judges,  PETER  LYONS,(l)  EsqyiRE^  President. 
WILLIAM  FLEMING,  Esquire. 
SPENCER  ROANE,  Esquire. 
ST.  GEORGE  TUCKER,  Esquire.  . 

Attorney-General, 

PHILIP  NORBORNE  NICHOLAS,  Esquire. 


Tabb  and  others  against  Archer  and  others. 

And 

Randolph  and  others  against  Randolph  and  others, 

THESE  causes  (which  were  appeals  from  decrees  of  the     Marriage- 
Superior  Court  of  Chancery  for  the  Richmond  District,  pro-  ^n^dered^w 
nounced  the  14th  of  March^  1804,  dismissing  the  appellants'  ^m!^^on\j, 
bills)  originated  in  marriage-contracts,  entered  into  by  Doc-  ^  *"  entered 
tor  Archer  aad  Doctor  Randolph^  on  their  respective  mar-  >nto  betweeu 

riages  with  the  daughters  of  Mrs.  TM*     After  marriage,  upon  a  valua- 
ble consider- 

(I)  Judge  Lyons  wat  absent  ll»e  mhole  of  thi*  tprm,  Kiting  bern  pre-  marriage,)*^ 
1  from  attending;  by  indisposition.  and  bdng  in 
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April,      the  wives  joined  their  husbands  (respectively)  in  conveyan<* 
ces  of  the  several  estates,  (intended  by  the  articles  to  be  set- 
ded,)  and  transferred  their  whole  interests  to  third  persons, 
in  order  to  have  them  reconveyed  to  their   husbands.     A 
and  others,    bill  was  brought,  in  each  ca^,  by  those  entitled  in  remain- 

their  Diiture  executory ^  ought  to  be  conslrued  and  moalded,  in  equky,  according  to  the  £•- 
tention  of  the  parties  at  the  time  of  concluding  tliem. 

The  children  bom  of  the  marriage,  nre  fntrchawrs,  under  both  father  and  mother,  by  yiHue 
of  marriage-articles ;  yet  upon  the  death  of  father  and  mother,  they  take  (where  the  limitation 
is  to  the  issue  generally)  as  coparceiiei-s  per  stirpes^^nd  not  per  capita.  Marriage-articles  arc 
not  to  be  rescinded,  after  the  marriage,  even  by  consent  of  the  husband  and  wife,  or  by  any 
convevance  which  they,  or  either  of  them  can  mate  ;  but  may  he  enforced  in  equity,  at  the 
suit  of  the  issue,  (whether  in  esse,  or  in  ventre  sa  mere,)  or  of  any  other  persons  tot  whoac 
benefit  such  articles  were  intended  :  the  Court  will  either  compel  perfbrmanoe,  (by  appoint" 
ing  trustees  where  none  were  inserted  in  the  articles,  and  decreeing  a  settlement,)  or  set 
aside  any  conveyance  made  with  intent  to  defeat  the  rights  of  the  issue,  or  of  thoae  in 
rrmaindcr,  expectant  on  the  estate  for  life  of  tlie  husband  and  wife. 

The  intention  of  the  parties  to  marriage-articles  is  to  be  collected  from  the  nature  of  the 
agreement;  the  language  km\  cinitext  \i\*:Teoi \  tlie  usaKc  in  similar  oaaes ;  and  the  leg^ 
nghu  of  the  parties,  as  they  existed  before,  and  would  have  existed  after  the  marriage,  if 
no  such  articles  had  been  made :  but  parol  or  other  evidence,  dehors  the  artlelesi  to  ex- 
plain, or  vary  their  meaning,  ought  not  to  be  resorted  to,  unless  there  be  some  latent  ambi- 
guity whioh' is  otherwise  iot possible  to  be  solved  or  explained,  or  unless  something  agreed 
on  by  the  parties  at  the  time,  has  been  omitted,  through  fraud  or  accident 

An  indorsement  made  on  articles  by  the  husband  and  wife  subsequent  to  the  marriage, 
»ian  neither  be  regarded  as  a  part  of  the  original  contract,  nor  as  explanatory  thereof . 

The  husband,  on  the  marriage,  being  a  purchaser  for  a  valuable  consideration,  cannot  be 
deprived  of  nay  of  his  legal  rights,  accruing  by  the  marriage ;  except  such  as  (according  to 
a  just  and  liberal  construction  of  the  articles)  he  must  be  understood  and  intended  to  have 
given  vp:  '^  then  there  be  any  chasm  in  the  articles,  whereby  the  Itgal  rights  of  the  hus- 
band may,  in  certain  events,  interpose  between  the  uses  declared  by  them,  a  court  of  equity, 
in  directing  the  setUeinent,  ought  to  have  regaitl  to  those  legal  rights,  so  as  to  preserve  to 
the  husband  the  enjoyment  thereof,  on  the  happening  of  such  events.  And  the  same  con- 
struction ought  to  be  made,  in  relation  to  the  wife's  leg-al  rip^hts,  cither  accruing  on  the 
marriage,  or  existing  antecedent  thei*eto^  and  independent  of  it. 

It  having  been  agreed,  by  marriage-articles,  that  all  the  estate,  real  and  personal,  of  the 
wife  should  remain  in  her  right  and  possession  during  the  marriage,  and  that  the  pn^tsonly 
should  be  applied  to  the  support  of  the  huitband  and  wife,  and  their  issue,  if  any  ;  and  it 
having  been  further  agreed,  that  the  husband  would  never  s^ll  or  dispose  of  any  part  of  the 
Said  estate,  but  tliat  the  same  sho«ild  alwayshe  held  as  an  inviolable  nind  for  the  support  of 
t!he  said  husband  and  wife  and  their  issue,  if  any  there  should  be  ;  the  first  clause  was  con- 
strued 4ts  containing  a  declaration  of  the  uses  of  the  estate  during  the  cfrverlure,  only  ;  and 
the  second  clause  as  declaring  the  uses  afterwards.  The  husband,  therefore,  as  well  aa  toe 
Avife,  was  adjudged  to  be  entitled  to  the  benefit  of  these  usesybr  life, 

Infants  may  contract  by  marriage-articles  or  settlements,  and  such  contracts  win  bind 
them  when  of  full  age. 

The  law  has  entinisted  the  father  or  guardian  with  the  marriage  of  infant  children,  or 
wards  ;  and,  cousequcntly,  settlements  made  by  infants  through  the  father  or  guardian  are 
binding. 

A  recital  in  marriage-articles  stating  it  to  be  the  intention  of  the  parties  to  settle  all  thf 
rpal  «nd  pei*flonal  estate  of  the  wife,  except  as  therein  after  excepteil  {  and  a  part  of  such 
estate  being  omitted  in  a  subsequent  spcciBcation  thereof,  recourse  may  be  had  to  the  ex-^ 
eepting  clause  to  prevent  the  universaUty  of  the  reci/a/ from  being  restricted  (as  it  othrrwiae 
might  be)  by  the  spcciji cation. 

^  Fii/Tic  cnnstmction  of  agreemontfe  the  whole  most  be  taken  togetlusc. 
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(ler,  under  the  articles,  to  set  aside  such  conveyances,  and 
for  a  strict  settlement. 

Few  cases  have  occurred  in  which  mere  judicial  proceed- 
ings have  been  clothed  in  such  eloquent  language  as  was 
displayed  in  the  bills  and  answers  in  these  causes.  Much 
property  was  involved  in  the  contest ;  men  of  great  talents 
were  interested ;  and  it  was  one  of  those  family  dissensions 
which  was^  well  calculated  to  excite  the  passions  and  enlist 
the  feelings  of  those  concerned. 

Previously  to  the  marriage  of  Doctor  yohn  Randolph  At'^ 
dicr  with  Miss  Frances  Cook  Tabb^  who  was  of  full  age, 
and  of  Dr.  Bathurst  Randolph  with  Miss  3Iary  Tabb^  who 
WAS  UNDER  AGE,  the  mothcr  of  the  young  ladies  insisted  on 
a  setdement  of  their  estates,  as  the  ultimatum  upon  which  her 
consent  to  the  marriage  depended.  Articles  were  according- 
ly entered  into  between  the  intended  husbands  and  wives  re- 
spectively, without  the  intervention  of  trustees.  That  between 
Doctor  Archer  2aidMissFra72ces  Cook  TaW,  commenced  with 
an  agreement  between  the  parties  reciting  that  a  marriage  was 
intended  to  be  shordy  had  and  solemnized  between  them, 
and  that  they  had  mutually  agreed  that  all  the  estate  both 
real  and  personal,  to  which  the  said  Frances  was  entitled 
should  be  secured  to  and  settled  upon  her  and  her  heirs, 
except  certain  property  therein  after  excepted  :  in  consider- 
ation of  the  said  intended  marriage,  and  for  the  intent  and 
purpose  aforesaid,  the  said  J.  R*  Archer  covenanted  and 
agreed  to  and  with  the  said  Frances  that  all  the  aforesaid 
estate,  both  real  and  personal,  consisting  of  &c.  [here  se- 
veral tracts  of  land  and  houses  and  lots  are  particularly 
named^  which  had  been  lately  assigned  to  her,  as  one  of  the 
distributees  of  her  late  father's  estate ;  ^and  sundry  stocks 
cf  horses  J  cattlcy  slurp  and  hogs  ^  and  othtr  personal  property^ 
to  xvhichshe  is  entitled  as  such  distributee^  but  which  had  not 
then  been  assigned ;*  are  generally  enumerated  ;  also  thir- 
ty-seven slaves  for  whose  names  reference  is  made  to  a 
schedule  thereto  annexed  ;  but  out  of  that  agreement  are  ex* 
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.  ctpted  two  negroes  by  name^  {though  not  included  in  the  sche^ 
dule)  and  a  tract  of  land  of  400  acres;"]  should  remain  vat 
the  right  and  possession  of  the  said  Frances^  during  the 
continuance  of  the  said  intended  marriage :  and  the  annual 
proceeds  thereof  only  should  be  applied  to  the  support  and 
maintenance  of  the  said  y.and  F.  and  their  issue,  if  any  there 
should  be :  and  the  said  J»  further  covenanted  and  agreed 
with  the  said  F.  that  he  never  would  sell  or  dispose  of  anj 
part  of  the  said  real  or  personal  estate,  except  as  therein  be- 
fore excepted ;  but  that  the  same  should  always  be  held  as^ 
an  inviolable  fund  for  the  support  and  maintenance  of  the 
said  y.  and  F.  and  their  issue,  if  any  there  should  be,  of  the 
said  intended  marriage ;  applying  only  the  proceeds  or  pro* 
fits  thereof,  without  resorting  to,  or  applying  any  of,  the 
original  stock  for  that  purpose,  but  the  whole  of  the  ssdd  ori- 
ginal stock,  except  as  before 'excepted,  should  be  inviolably 
held  for  the  use  and  benefit  of  the  said  F*  and  her  heirs,  in 
the  sanie  manner  as  if  the  said  intended  marriage  should 
never  take  effect :  ''^  by  which  expressions  it  is  meant  and 
^^  understood,  between  the  parties,  that  if  the  said  y. 
<*  should  depart  this  life,  leaving  issue  of  the  said  marriage^ 
*^  and  the  said  jp.  should  again  ifitermarry,  and  leave  issuet- 
"  that  such  issue  should  be  equally  entitled  to  the  benefit  of 
"  this  settlement  as  the  issue  of  the  said  intended  marriage 
"  would  be ;  and  in  the  event  of  the  death  of  the  said 
"  F,  without  issue,  then  the  whole  of  the  aforesaid  estate 
*'  both  real  and  personal,  except  as  before  excepted,  should 
"  go  to  her  next  legal  representatives."  Signed  and  sealed 
by  John  R.  Archer  and  Frances  C.  Tabh^  in  presence  of 
three  witnesses* 

The  articles  between  Dr.  Randolph^  and  Miss  Mary 
T(d)b  were  substantially  the  same  as  the  preceding,  except 
that  they  did  not  mention  any  property  which  had  not  bcea 
assigned  to  Mrs.  Raridolph^  nor  did  they  contain  the  latter 
clause  r  marked  by  inverted  commas)  which  provides  for 
the  issue  of  the  intended  wife,  by  2iny  future  marriage^  and 
also  disposes  of  the  estate  in  the  event  of  the  wife  dyin^ 
without  issue. 
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In  the  case  of  Dr.  Archer^  the  articles  were  executed  on 
the  17th  of  February^  1801  ;  those  of  Dr.  Randolph  had 
been  previously  executed,  on  the  19th  of  November y  1800. 
The  respective  marriages  having  taken  effect,  the  following 
endorsement  was  made  on  both  the  articles  :  *^  Memoran- 
^^  dum,  that  at  the  time  of  executing  the  foregoing  contract, 
^  it  was  understood  between  the  parties  thereto,  that  in  the 
^^  event  of  issue,  by  the  said  intended  marriage,  the  said 
*'  John  [and  Batkurst  respective]}  ]  was  to  enjoy  a  life-es* 
.**  tate  in  all  the  property  herein  mentioned  to  be  settled  and 
**  secured.'*  Witness  our  hands  and  seab  the  26th  of  Fe'- 
bruary^  1801.  Signed  and  sealed  by  John  R.  Archer  and 
Frances  C.  Archer^  in  the  one  case,  and  b^*  Bathurst  Rati' 
dolph  and  3Iary  Randolph  in  the  other  ;  and  both  dated  on 
the  same  day. 

On  the  20th  of  Apr't!^  \S02\  John  Randolph  -4rcAer  and 
Frances  Cook  his  wiiV,  by  deed  of  bargain  and  sale,  in  con- 
sideration of  twenty  thousand  dollars^  conveyed  the  whole 
estate,  real  and  personal,  which  had  been  allotted  to.  Mrs. 
Archer^  as  one  of  the  distributees  of  her  deceased  father's 
estate,  to  Needier  Robinson  ;  to  which  deed  the  said  Robins 
son  also  affixed  his  hand  and  seal.  And  on  the  21st  of 
May^  1802,  Bathurst  Randolph  and  Mary  his  wife,  in  con- 
sideration ofjive  shillmq-s^  by  a  similar  deed,  conveyed  the 
whole  of  her  estate  derived  from  her  father,  to  Richard  E. 
Meade  ;  who,  on  the  next  day,  for  a  like  consideration,  re- 
conveyed  it  to  Bathurst  Randolph.  To  set  aside  these  con- 
veyances, was  the  object  of  the  present  bills  ;  which  were 
brought,  in  the  first  mentioned  case,  by  Frances  Tabb^ 
suing  in  her  own  right,  and  as  next  friend  to  the  infant 
issue  in  ventre  sa  mere  of  Archer  and  wife^  and  also  as 
next  friend  to  five  of  her  own  children,  infants,  against 
the  said  Archer  and  wije^  Randolph  and  wife^  William  B. 
Giles^  (who  intermarried  with  one  of  the  daughters  of  Mrs. 
Tabby)  and  his  wife,  and  the  person  to  whom  Archer  and 
wife  had  made  a  conveyance  of  the  estate :  in  the  other 
ease,  by  — —  Randolph^  (the  child  of  Randolph  and  wife,) 
an  infant  of  very   tender  age,  by  Frances  Tabb^  his  next 
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friend,  and  the  said  Frances  Tabb  suing  as  before,  against 
Randolph  and  wife^  and  the  same  parties  defendants,  as  in 
the  first  suit,  substituting  trie  purchaser  in  one  case  for  that 
in  the  other. 

William  B.  GileSj  and  Martha  his  wife,  having  released 
all  their  interest  to  Mrs.  Tabby  and  the  infant  children, 
their  answers  and  depositions  were  relied  on  as  evidence. 
Much  parol  testimony  was  introduced  by  the  complainants 
in  the  Court  of  Chancery,  tending  to  shew,  (from  all  the 
circumstances,  and  the  acts  of  the  parties,)  that  the  true 
construction  of  the  articlesy  required  a  settlement  of  the 
estate  upon  the  wives  and  their  issue  as  purchasers^  and  in 
default  of  such  issue,  remainder  to  their  blood  relations,  ] 
excluding  the  husbands  even  from  a  life-estate,  in  the  event 
of  their  surviving  their  wives ;  and  also  diat  the  articles 
were  ente^-ed  into  with  due  deliberation,  and  without  any 
kind  of  constraint.  On  the  part  of  the  defendants,  Archer 
and  Randolph^  it  was  insisted  that  they  were  executed  through 
the  undue  influence  of  IMrs.  Tabb  ;  and  that  her  daughters 
reluctantly  yielded  to  the  terms  of  a  proposed  setdement  as 
dictated  by  her.  Dr.  Randolph  declares  that  **  a  few  mi- 
"  nutes  before  the  marriage  ceremony  was  performed,  he 
"  was  summoned  to  Mrs.  Tabb^s  chamber,  not  to  re- 
i^  ceive  the  hand  of  his  bride,  but  to  sign  the  marriage^on- 
*'  tract,  about  the  terms  of  which  he  had  never  been  con- 
*'  suited.'^  But  the  testimony  going  to  prove  the  construc- 
tion of  the  articles  was  disregarded  by  this  Court :  and  it 
was  thought  to  have  been  sufficiently  established  that  the 
contracts  were  entered  into  freely. 

The  Chancellor  dismissed  the  complainants'  bills,   and 
they  appealed  to  this  Court. 

At  the  October  term,  1808,  these  causes  were  very  ela- 
borately argued  by  Cally  for  the  appellants,  and  by  Hay^ 
Wickham  and  Randolph  for  the  appellees.  In  the  course  of 
the  argument  all  the  doctrine  relating  to  marriage-articles 
and  setdements,  the  interest  which  the  issue  and  those  in 
remainder  acquired,  the  capacity  of  an  infant  to  contract  by  - 
Tnarriage-article3,    the  efiect  of  imposing  restraints  upoii 
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marriage,  and  the  power  o(2ifefne  covert  to  dispose  of  her      April, 

whole  estate  by  giving  her  husband  a  conveyance^  were  fiiUy    i^!^2^ 

discussed  :  but  the  Judges,  in  delivering  their  opinions,  se*        Tabb 

,  ,  and  others 

riatim^  as  well  as  in  the  decree  of  the   Court,  having  re-  v. 

viewed  all  the  leading  arguments  and  authorities,  it  would    and  othcn . 

be  productive  of  needless   repetitions   to  insert  the  argu-      " 

xnents  at  the  bar. 

Thursday y  April  20,  1809.  The  Judges  pronounced 
their  opinions,  seriatim. 

Judge  Tucker.  This  is  an  appeal  from  a  decree  of  the 
Richmond  Chancery  Court,  dismissing  the  bill  of  the  appeU 
lants,  who  are,  first,  the  issue  of  the  marriage  between  the 
defendants,  ilrcA^r  and  wife,  formerly  Miss  Tabb;  the  mo-  ' 
ther  of  that  lady ;  and  her  brothers  and  sisters,  or  a  part  of 
them  ;  praying  that  the  estate  of  the  defendant,  Mrs.  Archer ^ 
may  be  settled  pursuant  to  dertain  marriage-articles,  entered 
into  between  herself  and  husband,  previous  to  their  mar- 
riage, under  which  the  appellants  claim  an  interest  as  /wr- 
chaserSy  and  for  general  relief. 

These  articles  executed  under  the  hand  and  seal  of  the 
parties,  both  of  full  age  at  the  time,  in  contemplation  of 
their  intended  marriage,  having  been  proved  by  three  wit- 
nesses, and  Admitted  to  record  in  the  County  Court  of 
Amelia^  where  the  parties,  or  one  of  them,  resided ;  no 
question  can  be  made  as  to  that  fact.  But  as  a  great  deal 
was  said  in  the  argument,  as  to  an  undue  influence  exerci- 
sed by  Mrs.  Tabb^  over  her  daughter,  to  prevail  upon  her  not 
to  marry  Dr.  Archer^  unless  he  consented  to  execute  such 
articles  ;  I  shall  only  observe,  that  Mrs.  TabVs  conduct,  from 
the  evidence,  not  only  seems  to  me  to  stand  above  every  pos- 
sible imputation  of  impropriety,  but  to  have  be  en  highly  laud- 
aUe  and  proper,  and  such  as  every  prudent  and  affectionate 
parent,  whether  father  or  mother,  would  have  done  well  to 
have  pursued  in  such  a  case.  Mrs.  Tabb  was  guardian  of 
her  daughter  by  nature,  and  as  such,  the  marriage  of  her 
^ughter  belonged  to  her,  unless  a  testamentary  guardian 
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April,      had  been  appointed  by  the  father,  or  the  guardianship  of  the 

\^0^>^J^u    daughter  had   been  duly  committed  to  some  other  guar- 

Tabb        dian.(«)     But  it  appears  from  the  record,  that  she  was  ac- 

and  others  ^   ^  '  ^ 

V.  tually  her  daughter's  guardian,  whether  by  appointment  by 

*nd  others,  the  father,  or  the  Court,  does  not  appear,  and  is  perfectly 
<a)2P./r»w.  immaterial.  She  was  therefore  in  the  strict  line  of  her  du- 
^cliiiueM^}  ^^  >  when  she  was  endeavouring  to  secure  to  her  daughter, 
Seerbormtgh.  and  her  children  the  fortune  committed  to  her  care.  That 
she  refused  her  consent  to  the  marriage  after  her  daughter 
came  of  age,  is  perfectly  immaterial ;  it  could  not  impede^ 
or  prevent  the  marriage.  And  the  only  penalty  which  it  is 
alleged  she  proposed  for  disobedience,  (though  that  is  not 
proved,  or  rather  is  disproved,)  was,  that  her  daughter  should 
not  be  married  at  her  house,  or  that  she  would  not  speak  to 
her  again.  Even  if  these  things  were  proved,  I  hold  them 
of  no  consequence.  A  mother  has  a  right  to  withhold  her 
consent  to  any  connection  with  her  daughter  which  she  does 
not  approve  of ;  and,  whatever  reasons  or  arguments  she 
might  use,  if  there  were  no  improper  motives  or  induce- 
ments held  out  on  her  part,  they  are  not  impeachable  here. 
With  respect  to  Dr.  Archer^  whatever  were  his  motives 
for  first  objecting  to,  and  then  consenting  to,  and  executing 
the  articles,  there  can  be  no  doubt  of  bis  free  agency  ;  un- 
less this  Court  should  agree  to  set  a  precedent,  for  which  I 
can  find  none,  in  any  other  place.  The  validity  of  the  ar- 
ticles, therefore,  I  conceive,  cannot  be  impeached  ;  the  en- 
dorsement by  Dr.  Archer  puts  this  matter  out  of  all  doubt 
as  to  A/w,  being  made  after  the  marriage.  That  endorse- 
ment could  not,  however,  operate  any  thing  as  to  Mrs.  Jr- 
cher^  who  was  no  longer  sui  juris* 

Articles  made  in  consideration  of,  and  previous  to,  mar- 
riage, are  considered  as  heads  of  agreement  entered  into  be- 
tween  the  parties  for  a  valuable  consideration ;  a  provision 
for  the  issue  of  the  marriage  is  one  of  the  great  and  imme- 
diate objects  of  this  agreement  ;  and  consequently  a  prin- 
cipal intention  of  such  agreement  must  be  to  secure  such  a 
settlement,  as  shall  contain  an  effectual  provision  for  that 
issue  i  which  end  it  is  clear  cannot  be  answered  by  a  settle* 
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ment  so  framed,  as  to  leave  it  in  the  power  of  the  parents 
to  bar  their  iasue  by  fine  and  recovery,  or  any  other  con- 
veyance whatsoever.     And  the  reason  is,  that  the  children       Jabb 

and    others 

of  the  marriage  arc  considered  as  furchasers,{a)      And  v. 

therefore  in  articles  on  a  marriage,  to  settle  lands  to  A.  for    and  others. 
life,  remainder  to  the  heirs   male  of  his  body,  by  his  wife,  ,^x  ^  Eg.  Cm, 
the  articles  being  executory,  and  but  as  minutes,  it  has  been  ^^^'^'^P' 
decreed  that  the  setdement  should  be  made   according  to  Www.  633.  S, 
the  intention,  and  consequenUy  to  the  nrst  son,  Sec.     And  78,  79.    i 

,  .  .        t  T    1  •  •  •  •  Fonb.  202, 

the  reason  given  is,  that,  it  this  construction  upon  marriage  203.  n.  (/>).  2 
articles  were  not  made,  it  would  give  way  to  fraud,  and  tract8,%.*'"s 
overreaching,  and  to  the  defeating  of  the  manifest  intention  ^^Jj^'^^^^^^^'^ 
of  the  parties  in  setdements  in  which  the  isstw  of  the  mar-  •^«A%. 
riage    are   considered  as   pur  chasers. (J})     And    marriage  (*)  1  /'Wm*- 
agreements  are  said  to  differ  from  all  others  in -this  ;  that  the  Atk.  611. 
principal  consideration  is  the  marriage.  Settlements  are  pni* 
dential  acts  done  chiefly  for  this  consideration  :  and  the  es* 
tate  setded  may  be  greater  or  less,  according  to  the  discretion 
of  the  parties  :  as  soon  as  the  marriage  is  had,  the  principal 
contract  is  executedy  and  cannot  be  set  aside  or  rescinded ;  the 
estate  and  capacities  of  the  paities  are  altered  ;  the  children 
bom  of  the  marriage  are  equally  purchasers^  under  bothya- 
thcr  and  mother  :  and  therclore  it   has  been  truly  said  that 
marriage-contracts  ought  not  to   be  rescinded,   because  it 
would  affect  the  interest  of  third  persons,   the  issue.     It 
seems  also  agreed  that  there  is  this  further  difference  be- 
tEween  agreements,  on  marriage  being   carried   into  execu- 
tion, and  other  agreements,  that  all  agreements  besides  are 
considered  as  entire,   and  if  either  of  the   parties  fail  in 
performance  of  the  agreement  in  part^  it  cannot  be  decreed 
against  the  other  in  specie^  but  must  be  left  to  an  action  at 
taw  ;  but  in    marriage  agreements   it  is    otherwise  :    for 
though  either  the  relations  of  the  husband  or  wife,  should 
fail  in  performance  of  their  part,  yet  the  children  may  com* 
pel  a  performance  ;  they  being  considered   as  purchasers 
and  entitled  to  all  benefit  of  the  uses  under  the  settlement, 


408  Supreme  Court  of  Appeals* 

April,      not\vithstandiDg  there  has  been  a  fail.ure  on   one  side.fa) 

1809 

And,  although  the  rights  of  an  infant,  party  to  such  an 
agreement,  to  real  estate,  may  not,  perhaps,  be  bound  by 
any  agreement  in  relation  to  it,  unless  there  be  issue  of  the 
marriage,  (as  there  has  been  in  this  case,)  yet,  as  topper' 
r^ — TJT"  ^^^^^y  ^^^  interest  may  be  bound  by  agreement  on  the  mar- 
is?. 610, 611.  riage  ;  and  if  the  parent  or  guardian  cannot  contract  for 
the  infant,  so  as  to  bind  that  property,  the  husband  as  to  the 
personal  estate,  would  be  entitled  to  the  absolute  property 
(A)  3  Mk.  in  it,  immediately  on  the  marriage«(^)  .And  Lord  Ch. 
Hardxmcke  said,  he  knew  of  no  precedent  where  a  marriage 
agreement  had  been  called  in  question^  where  it  had  been 
made  (as  in  that  case)  with  consent  of  parents  and 
guardians :  an  observation  which  I  make  to  save  a  repetition 
of  what  I  have  here  said,  in  the  cause  which  was  heard  at  the 
same  time  with  this.  The  force,  obligation,  and  effect  of  mar- 
riage-articles is  thus  described  by  the  Lord  Chancellor  in 
the  case  of  Randal  v.  Willis^  5  Ves.jun.  273.  "  The  marriage 
^^  taking  place  upon  these  articles,  and  no  other  written  do- 
"  cument'of  the  agreement  between  them,  and  the  articles 
"  formally  executed  U7icler  seal^  whatever  the  rights  of  the 
*^  parties  are  by  the  articles^  it  is  totally  impossible  that  am/ 
*^  parties  thereto  could  be  discharged  from  any  one  obliga- 
"  tion  imposed  by  the  articles."     Setdements  varying  from 

(c)  Legg  ▼.  the  articles  have  therefore  been  reformed  or  set  aside.(c) 
temp.  Talbot,  And  articles  being  m  their  nature  executory^  ought  to  be 
3.19.  West^  construed  and  moulded  in  equity,  according  to  the  in- 
TfTS  1/3-  tc<*t>o°  <>f  *c  parties.(t/)  And,  in  the  case  of  agreements 
^irm"^^    in  consideration  of  marriage,  a  Court  of  Equity  will  totally 

(d)  Trevor  r.  disregard  the  formy  if  the  substance  of  the  agreement  and 

Trevor,  IP.,  .  r     t  .        .  ,  •         •  i 

Wms.   6JI.  intention  of  the  parties  in   making  it  can  be  got  at;  as 

.AVwLn,^!  5"  Cannel  v.  Buciley(e)  where  a  woman  gave  a  bond  in  200/. 

Os^oZ'  v^  penalty  to  her  intended  husband,  in  which  the  intended  mar- 

^strodf,  9,  P.  riapre  was  recited,  and  the  condition  was,  that,  if  it  took  ef- 

/Twfl.   257.  °  ' 

Griffth  T.  feet,  she  would  convey  all  her  lands  to  her  husband  and  his 

Venyn^  IS.  hcjrs  ;  and  though  it  was  objected  that  this  bond  became  void 

'inchiq^ui  on  the  intermarriage,  the  Lord  Chancellor  said  it  is  sufficient 

fr)%p\yvis  t^at  the  bond  is  ^written  evidence  of  the  agreement  of  the 

244. 
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parties,  and  being  upon  a  valuabk  consideration,  (the  mar^  April, 

riag'tj)  it  shall  be  executed   in  equity  ;  and  that  it  would  y^-s,--^ 

be  unreasonable  that  the  intermarriage,  upon  which  alone  Tabb 

Ae  bond  was  to  take  effect,  should  itself  be  a  destruction  of  t. 

iht  bond.     And  the  same  point  was  before  decided  in  the  and'mb^Jrs. 

case  of  Acton  v.  ActonJa)  rr^ T 

The  intent  of  the  parties  to  an  agreement  may  be  evin-  Chanceru, 

ced,  either  from  the  nature  of  the  covenant  compared  with  48o!    S.  c. 

1    Rn   Co.  ftS 

Ac  substance  of  the  agreement,  or  from  the  nature  of  the 
contract  on  which  the  covenant  or  agreement  arises,  consi- 
dering who  are  die  parties  to  it,  and  the  object  of  their  sti- 
pulating.(^)  "  The  most  apt  instances  of  this  sort,  that  oc-  (b)  PoweUm 
**  cur,  are  in  the  cases  oi  marr'tage'artivlea^  wherein,  although  '^*  *^* 
**  lands  arc  expressly  covenanted  to  be  conveyed  to  one  for 
"  £/r,  with  remainder  to  his  heirs  male  of  his  body,  which, 
•*  on  a  contract  executed^  would  give  to  the  party  an  estate 
**  tail ;  yet,  on  a  bill  brought  for  the  execution  of  articles^ 
^  the  lands  will  be  directed  to  be  setded  upon  A.  for  life, 
^  with  remainder  in  strict  setdement,  upon  his  frst^  and 
^  other  sons  in  tail  male,  &c.  because,  from  the  nature  of 
•*  the  contract  it  is  clear,  that  the  issue  of  the  marriage  are 
**  principally  in  the  consideration  of  the  parties,  and  that 
*  Ac  contract  is  made  with  a  view  to  secure  to  them  the 
**  estates  stipulated  about,  and  of  which  they  are  purcha- 

**  SERS,  in  CONSIDERATION  ofthc  MARRIAGE.       It  IS    COnsi- 

^  dered,  therefore,  that  it  would  be  a  strange  and  a  vain 
^construction  of  such  contracts,  if  the  principal  contract^ 
^  ingy  and  who  is  evidendy  the  person  meant  to  he  re- 
^  strained  therel^,  should  .be  intended  to  have  such  an 
**  estate  by  them,  as  would  enable  him  the  very  next  day  af 
**  tep  their  execution  to  defeat,  by  a  fine,  the  limitations  to 
•*  his  ISSUE,  with  a  view  to  secure  which  limitations  the  con^ 
*^  tract  VHis  entered  into,  and  a  valuable  consideration  paid 

'^^^  voTY.  Trevor, 

1  P.  ffwi*. 
622.  I  Eq,  Cat.  Abr.  387.  S.  C  Bale  ▼.  Coleman,  1  P.  ff'nu.  142.  Senle  ▼.  Scale.  Ibid. 
«90.  Ormth  V.  Buckley.  2  Vem.  13.  Otrwtd  v.  Strode.  2  P.  JVms.  257.  Joitet  v.  Laughton. 
1  Eq.  Coi.  392.  Burton  v.  Bastings,    ibid.  393. 
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Aprz^,  Nor  are  the  i^mxe  of  the  intended  marriage  the  only  peiw 

x,^^>^-^    sons  to  whom  the  consideration  oi  the   marriage   extends. 

Tabb       Jn  the  case  of  Jenkins  v,  ftemysJa)  it  was  held  that  the 
and  others  .  ^      "^     .  .  ,       y.  ^     ^ 

T.  marriage  and  marriage  portion  ot  the  first  wife^  for  whose 

fnd  others,    i^^e  by  the  intended  marriage  a  provision  was  exprebslf 
(a)  1  Lev.  °*^^  ^y  ^  settlement,  with  remainder  to  the  heirs  of  the 
If0.iwd.237,  {)ody  of  the  husband,  did  extend  to  the  issue  of  the  husband 
by  a  second  wife*     So  in  the  case  of  Newstead  and  others  v« 
(6)  1  Aik'  Searles  and  otherSy(6)  a  widow  on  her  marriage,  with  the 
'  panicipatioq  and  consent  of  her  intended  husband,  made  a 

settlement  of  her  own  estate,  in  favour  of  the  issue  of  her 
former  marriage,  in  fee,  with  a  proviso,  that,  if  there  should 
be  any  issue  of  lier  intended  marriage,  they  ^hoold  have 
an  equal  share  of  her  estate.  There  was  no  issue  of  the 
second  marriage ;  and  I^ord  Uardwtcke  declares  that  the 
Issue  of  Hit  first  marriage  stood  in  the  very  same  plight  and 
condition,  as  against  a  mortgagee  having  notice  of  this  set- 
tlement, as  the  issue  of  the  second  marriage,  if  there  had 
been  any,  would  have  done.  So,  in  Goring'  v.  Nash  and 
(c)  3  JItk.  others,(c)  marriage-articles  were  entered  into  between  a 
^***  father  and  his  son,  on  ^e  ^oq's  marri^^,  wherein,  after  « 

several  limitations,  there  was  a  limitation  in  favour  of  one 
of  the  daughters  of  the  father,  (not  the  eldest,)  whereupon 
it  was  objected  that  she  was  a  mere  volunteer,  as  not  being 
the  issue  of  the  intended  marriage,  but  only  a  daughter  of 
the  father.  Lord  Ifardwtcke  s^id,  all  tl|e  decrees  ior  the 
q>ecific  performance  of  marriage^articles,  on  limitations  te 
younger  children,  were  authorities  in  favour  of  the  daugh- 
ter of  the  father ;  aiul  where  suck  articles  have  been  decreed 
at  ailf  they  have  been  carried  into  execution  even  as  to 
COLLATERALS,  and  not  carried  into  execution  in  part 
ONLY,  ^*  Suppose,''  smd  he,  ^*  in  the  present  case  a  bill  had 
**  been  brought  by  X.  F.  jun.  (the  son,)  or  the  widow,  must 
^^  not  this  particular  limitation  have  been  decreed  to  the  pkdn* 
<*  fo]^(the  daughter  of  the  father)  at  the  same  time  ?'*  And 
he  ss^d  nearly  the  same  thing  in  the  case  of  Newstead  Sn 
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StarkiJd)     In  the  case  of  Vernon  v;    VeryiOru  which  Was      Afkil, 

1809. 

a  bill  for  ihe  spt-cific  pcrtormancq  ol  marriage-aiticles, 
whereby  lands  of  a  certain  value  were  agreed  to  be  Settled 
on  the  husband  and  wife,  and  the  issue  male  of  the  mar- 
riage ;  remainder  to  the  brothers  of  the  husband,  who  were 

the  plaintiffs,  in  which  it  was  objected  thai  the  articles  as    7" 

to  them  weremerely  voluntary,  and  notwithin  any  of  the  con-  $08. 
Btderattons  therein  expressed,  yet  the   Lord  Chancellor  de- 
creed in  their  favour,  and,  upon  an  appeal  to  the  House  of 

Lords,  that  decree  was  ciffirmed.(6)  The  case  oiLechmete  v.  (A) «  P.Wma, 

594. 
Carlisle J[c)  was,  where  a  bill  was  brought  by  the  nephew  and  (c)  3  p.Wnti. 

heir  of  Lord  Lechmercy  deceased,  to  c6mpel  a  specific  per-  *^^* 
fermance  of  marriage-articles,  whereby  a   certain  sum  of 
money  was  agreed  to  be  laid  out  in  lands,  to  be  settled  to 
the  use  of  Lord  Lechmere  for  life,  without  waste,  with  di- 
vers limitations  over ;  remainder  to  Lord  lechmere  in  fee. 
The  defendants,  by  their  answer,  insisted  that  Lord  Lech^ 
mere  intended  only  a  provision  for  the  ladif  and  the  issue  of 
the  marriage;  and  that  the  limitation  of  the  remainder  in 
fee  to  the  right  heirs  of  Lord  Lechmere^  ought  not  to  bt  car^ 
ried  into  execution  in  his  nephew's  favour,  the  articles  as  to 
him  being  merely  voluntary.     Sir  Joseph  yekyU^  Master  bf 
the  Rolls,  after  taking  a  full  view  of  all  the  various  cases^ 
upon  the  subject,  decreed  in  favour  of  the  nephew  ;*  and  his 
decree  was,  upon  that  point  aflSrmed  by  Lord  Ch*  TatboU(d)  WsP.Wm. 
And  the  Lord  Chancellor  in  delivering  hi^  opinion  in  that  case  temp.  Taib§t^ 
observed,  that  **  it  was  then  a  setded  ]foint,  that  where  the  ^' 
^  securities  are  appropriated,  money  a^eed  to  be  laid  out 
^  as  land  shall  go  as  land,  not  only  to  the  issue  of  the  mar- 
••  riage,  but  likewise  to  a  collateral  heir j  hr  general  remain'^ 
^  derman^  unless  there  appears  some  Variation  in  the  par- 

•  Note  by  Jadge  Tuckbr.  The  following  cases  were  mentioned  and  re- 
marked upon  by  the  Matter  of  the  Rolls  in  gimg  hb  opinion.  1  Saik,  154. 
1  ycrn,  298.  Keftieby  ▼.  ^hoood.  Ibid.  471.  S.  0.  2  Vem,  101.  Lancy  t. 
PairchUd.  Ibid.  20.  Kmghu  v.  Atkim.  Ibid.  ^ISCT.  Symvnu  v.  Butter.  Ibid, 
fQ5.  C/dcheater  v.  Bickentaff.  1  P,  Wnu.  172.  Lin^n  v.  Sororai/.  8  P. 
If  ffw.  171.  Edvfordt  v.  Cmmten  Wwrm^k.  2  Vem.  S22.  HbU  y,  IhU,  2  P. 
Wm».  524.  fcmtn  t.  Yermn* 
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^rSw^*  "  ^^^*  intent."  A  fortiori  the  land  jitself.  For,  as  was  wA, 
by  Lord  Ch.  Macclesfield^  in  Edward$  v.  the  Countess  of 
lVarwiciey(a)  the  objection  that  the  plaintiff  claimed  under 
a  voluntary  limitation  did  no(  hojkl,  inasmuch  as  it  had  beea 
held,  that  ^i^^  consideration  for  the  VKZczQZxrr  limitations 
(a)  2  p  Wim.  ^^  ^  marriage  settlement^  had  been  applied  even  to  the  sub* 
i^s.  8£(^£NT  ones  i  as  where,  in  consideration  of  a  marriagf^ 

and  portion,  land  had  been  settled  on  the  husband  for  liie^ 
and  then  to  the  wife  for  life,  remaind^  to  the  children^ 
with  remainder  to  a  brother;  these  considerations  hava 
extended  to  the  brother^  as  was  in  fact  afterwards  done  uk 
the  case  of  Vernon  v.  Vernon^  before  mentioned  ;  so  that,  if 
that  case  required  the  support  of  a  precedent,  one  might 
probably  have  been  found.  And  this  is  agre.eahle  to  what 
Lord  Hale  is  reported  to  have  said  in  the  case  of  Jenkins  v* 
(6)  Hardre$,  Keami.>h^(b)  that  the  consideration  of  the  marriage,  and  the 
marriage  portion,  will  run  through  all  the  estates  raised  hj 
the  setdement,  though  the  marriage  be  not  concefoed  ia 
them,  so  a$  to  make  them  good  against  purchas.ers^  and  to 

(c)  Cited  2   AVOID    A  VOLUNTARY    CONVEYANCE  ;Cc)  and  thpUgh  Lord 

{d)^PJVm9.  Macclesfield^  in  the  case  ol  0*^oo<f  v.^*SVr©fl5?,(^)said^  "tho 
^^*  *'  marriage  ^ndmofriage portion  supported  only  the  limitation 

^^  to  the  husband  abd  ivife^  and  their  issue^  which  was  all 
^'  that    could  be  presumed   to  have  been  stipulated    for 
"  by  the  wife  or  her  friends  ;*'  yet,  it  must  be  observed^ 
that  in  that  case,  neither  the  wife,  nor  her  issue,  nor  Bpgt  o£ 
her  friends  were  parties  ;    but  the  contest  was  between  a 
nephewi'm  whose  favp'ur  there  was  a  limitation  in  the  arti» 
cles,  and  the  heirs  at^law  of  the  father  and  son,  by  wbon^ 
these  articles  were  ^tered  into  on  the  son's  marriage  ;  ami^   ' 
there  was  a  decreC'  in  favour  of  the  nephew,  against  the 
heirs  at  law.      And  the  settlement  was  directed  to  be 
moulded  in  su^h  manner  as  to  provide  for  all  the  branches 
of  the  father's  family,    (from    whom   the  estate  settled 
{e)'2P.irnu,  moved,)  according  to  the  apparent  intention  of  the  fathen(r} 
In  the  case  of  Le  Neve  v.  'Le  NeVe^  as  taken  from  Mr* 
{f)  3  Crui.  Forrester'^s  MS,\/)  where,  by  marriage-articles,  the  issue  of 
3  'f^^;  ^g'  that  marriage  were  to  have  the  estate  in  such  manner  aft 
S.C.  *       ' 


In  the  3Sd  Yeclt  of  the  Commonwealth.  413 

Edward  Le  Nevcy  the  father,  should,  by  deed  or  will  ap»      -^'"'^ 
p(Anlt  ;  and  no  direction  how  the  estate  should  go  for  want    s^^>r^%^ 
t>f  appointment  /    but  only,  in  default  of  issue,  to  Edrvard      ^'^^u^ 
and  his  heirs  ;  so  that,  if  the  plaintiff  should  die  without  v. 

issue  in  their  father's  life,  their  representatives  would  be  en-    and  others. 
titled  to   nodiing»       Lord  H.  said,  notwithstanding  this^  '. 

be  thought  the  plaintiffs  endded  to  some  relief,  as  the  other 
part  of  that  contbgency  might  happen,  and  decreed  a  con- 
veyance accordingly.  I'his  has  satisfied  the  doubt  in  my 
mind,  whether  the  collateral  relations  and  mother  of  Mrs. 
Archer  were  entitled  to  ask  for  9  settlement  pursuant  to  the 
articles. 

And  where  it  appears  by  the  marriage-articles,  that,  in 
the  settlement  proposed  to  be  made,  the  parties  to  the  mar- 
rii^c  are  to  take  an  estate  for  life,  instead  of  201  estate-tail, 
a  FINE  levied  by  the  husband^  (who  wa^  absolute  owner  of 
die  premises  in  fee-simple,  at  the  time  of  the  marriage  and 
entering  into  the  articles,  but  was  to  have  been  tenant  for 
life  only,  with  remainder  to  the  issue  male  of  the  marriage^ 
snd  the  heirs  male  of  such  issue  male,  lawfully  begotten, 
with  remainder  to  his  own  right  heirs,)  was  considered  as 
no  bar  lo  the  eldest  son  of  the  marriage,  although  the  uses 
of  the  fine  were  declared  to  be  for  the  second  and  other 
sons  of  that  marriage,  and  although  the  eldest  son,  as  heir 
so  his  father,  inherited  other  very  large  esutes.(a)  u)  Trevrr. 

.Length  of  time  also  appears  to  be  no  bar.  In  the  last  ff^iisL  ^ 
mentioned  case,  near  fifty  years  had  elapsed  from  the  date 
of  the  articles,  and  upwards  of  twenty-five  years  from  the 
date  of  the  fine.  It  appeared  that  the  ardcles  had  been 
IhrowQ  by  for  several  years  as  useless,  being  found  in  the 
bottom  of  an  <M  trunk  after  Sir  yohn  Trevor'* s  death.  But 
Lord  Ch.  Parker  disregarded  these  circumstance,  saying 
tiiat  if,  within  trvo  years,  (the  time  mentioned  in  the  articles 
within  which  Sir  John  Tr^or  agreed  to  make  the  proposed 
setdement,)  the  wife^s  trustees  had  called  for  the  settlement, 
er  had  brought  a  bill  to  compel  the  performance  of  the 
marriage-arddes,  there  would  be  no  question  that  the  Court 
would  have  decided  the  settlement  upon  Sir  John  Tre9$r 
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April,      for  life,  &c«  according  to  the  inceDtioa  of  the  parties^Cor)  The 
^^^^'        same  doctrine  as  that  last  mentioned,  was  held  by  the  Ma8-» 
ter  of  the  Roils,  in  Lechmere  v.  Lord  CarltBieJ^b)  viz.  that 
Lord  Lechmere  was  compelled  io  equity  to  fulfil  the  arti-* 
aud^^thert.    *^^*^  ^^»  having  lived  after  the  year  within  which  time  the 
— ^— —  lands  were  to  have  been  purchased  and  settled^  without 
itV^i^^'.  doing  it,  he  had  broken  his  covenant;    and  the  trustees 
?^3  ^pivtM   "^*8^^  thereupon  have  brought  their  bill  immediateiy  to  corn- 
did,  j;i4.         pel  him  to  make  such  purchuse  and  settlement.     And  al- 
though in  common  cases  of  a  breach  of  covenant,  the  parties 
may  be  left  to  their  action  at  law  for  damages,  yet  the  power 
of  a  Court  of  Equity  to  carry  marriage-articles  into  exe^ 
cution,  notwithstanding  a  breach  on  either  side,  seems  not  to 
be  doubted,  tor  the  specific  execution  of  articles,  being  the 
most  adequate  justice  in  general,  shall  not  be  left  to  aa 
(e)  Per  Lord  action  at  law.(c) 

3  Atk!  18/!       Marriage-articles  being  in  their  nature  executory  only,  it 

J^a^  ^ Ibid,  1^^  ht€ii  determined  that  a  covenant  therein  contained  to 

▼*ii«A^r^^  stand  and  be  seised  of  the  premises,  until  such  time  as  a 

mme  doctrine,  further  assurance  should  be  thereof  made  to  the  uses  of  the 

(d)  iP.fTmt,  ^d  articles,  could  not  be  taken  as  a  final  settlement.(^) 

,  This  view  of  the  principles  by  which  Courts  of  Equitjr 

are  governed,  in  respect  to  marriage-arudes,  may  ftmush 

us  with  a  guide  to  die  decision  of  dit  case  before  us. 

The  marriage-articles,  to  which  Or.  Archer  and  his  pre- 
sent wife  are  the  only  parties,  recite  ^^  that,  whereas  a  mar^ 
^  riage  is  intended  to  be  shortly  had  and  solenmized  be- 
^  twecn  the  pardes  thereto,  and  they  have  mutually  agreed 
**  that  ALL  the  estate,  both  real  and  personal,  to  which  the 
^said  Frances  is  entided,  shall  be  secured  to^  and  settled 
^^  upon  her  and  her  heirs^  except  as  therein  after  excepted- 
^  Now,  in  consideration  of  the  said  intended  marriage^  and 
^  for  die  intent  and  purpose  aforesaid,  the  said  J.  doth 
**  thereby  covenant  and  agree  to  and  with  the  said  Frances^ 
<^  that  all  the  aforessud  estate,  both  real  and  personal^ 
^  (consisting  of  sundry  plantations,  slaves,  stocks  of  horses^ 
^  catde,  &c.  except  as  therein  excepted,)  shall  remain  in 
^  the  right  and  possession  of  the  said  Frances^  during  the 
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^  continuance  of  the  said  intended  marriage  ;  and  th^  an^ 
^  noal  proceeds  thereof,  only,  shall  be  applied  to  the  sup- 
^  port  and  maintenance  of  the  said  J.  and  F.  and  their  ii- 
**  aue^  if  any  there  should  be.'  2dly.  The  said  John  doth 
^  thereby*  ruRTHER  corenant  and  agree  to  and  with  the 
^  said  Frances^  that  he  never  will  sell  or  dispose  of  any 
^  part  of  the  said  real  or  personal  estate,  (except  as  before 
^  excepted^)  in  any  manner  whatsoever :  But  the  same 
^  shall  alivaifs  be  held  as  an  inviolable  fukd  for  the  sup- 
^  port  and  maintenance  of  the  said  John  and  Frances^  and 
^^  their  issue^  if  any  there  should  be  of  the  said  intended 
"  marriage,  applying'  only  the  proceeds^  or  profits^  without 
**  renting  or  applying  any  of  the  original  stock  for  that  pur- 
•*  pose  :  But  the  whole  of  the  said  original  stock  (except  as 
**  tht^rein  excepted)  shall  be  inviolably  held^  for  the  use 
**  and  benefit  of  the  said  Frances  and  her  heirs^  in  the  same 
**  manner  as  if  the  said  intended  marriage  should  never  taie 
*♦  e^ect.  By  which  expression  it  is  meant  and  under- 
**  STOOD  between  the  parties,  that  if  the  said  John  should 
*•  depart  this  life,  leaving  issue  of  the  said  marriage,  and  the 
•*  smd  Frances  should  again  intermarry  and  /eave  issue^ 
**  aucH  ISSUE  shall  be  equally  entitled  to  the  benefit  of  this 
**  settlement,  as  the  issue  of  the  said  intended  marriage 
**  would  be  ;  and,  in  the  event  of  the  death  of  the  said  Fran» 
**  ces^  without  issue^  then  the  whole  of  the  aforesaid  estate, 
**  both  real  and  personal,  (except  as  before  excepted,)  shall 
**  go  to  her  next  legal  representatives."  On  the  back  there 
Is  an  endorsement,  of  which  I  shall  take  notice  presently. 

It  was  objected  to  this  instrument,  that,  if  it  were  any 
Aing,  it  was  a  marriage  sETTLEMEinr,  and  not  merely  arti^ 
cles  ;  that  it  was  therefore  an  agreement  already  executed 
between  the  parties,  and  not  merely  executory^  as  articles 
are  ;  that  being  already  executed^  it  must  be  left  to  its  legal 
operation  and  construction  ;  that  the  Court  could  not  inter- 
fere to  direct  any  other  settlemf'nt,  since  that  would,  in 
effect,  be  to  change  the  agreement  between  the  parties.  To- 
ttu^e  objections  an  answer  perfectly  satisfactory  was  given 
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April,  by  the  counsel  for  the  appellants ;  that  there  is  no  coventnt, 
>^^\^^^  or  granty  or  any  words  capable  of  passing  an  interest,  or  of 
and^oUiert  ^^^'^'"S  ^^  ^^^  ^^  Stand  seised  to  the  uses  in  the  instn^ 
.  \  ment  mentioned,  or  of  creating  a  use,  or  trust,^oii  thepmrt 
mhI  oihcrs.  o/^Mrs.  Archcr*  The  covenants  are  entirely  on  the  part  of 
the  husband  ;  and  whether  the  object  of  these  covenants  be 
executory  or  not,  yet,  as  it  appears  that  the  husband  has  oo 
tually  broken  his  covenant^  by  executing  a  voluntary  convey- 
ance for  the  land,  and  taking  back  a  conveyance  to  himself 
in  exclusion  of  the  wife  and  her  issue,  (to  provide  fior  whcHn, 
whether  of  that  or  any  future  marriage,  was  mamfesdy  die 
object  and  intention  of  the  ardcles,)  that  objection  ought  not 
(4»)3P.ff'ijt.  to  prevail*  And  the  case  of  Leehmere  v.  CarMsle(a)  is  m 
strong  authority  to  shew,  that,  whenever  there  is  a  breach 
of  any  covenant  contained  in  marriage-articles,  a  Court  of 
Equity  will  interpose  its  aid,  to  enforce  a  setdement  to  be 
made  pursuant  to  the  intention  of  the  parties,  as  it  may  ap* 
pear  from  the  articles ;  provided  the  application  for  the  aid 
of  the  Court  be  made  in  behalf  of  such  persons,  whose  in* 
terest,  whether  immediate  or  remote,  was  within  the  con- 
sideration of  the  marriage,  as  in  the  case  of  the  issue  of 
Doctor  Arclier  and  his  wife,  now  before  us,  who,  in  my 
opinion,  are  well  entided  to  have  such  a  setdement  made,  as 
.was  manifestly  the  intent  and  meaning  of  the  pardes,  as  ex* 
pressed  in,  or  as  may  be  collected  from,  the  articles  them* 
selves. 

The  counsel  for  both  parties  have  contended,  on  their 
'  respective  parts,  for  an  exposition  and  interpretation  of  the 
articles,  by  evidence  dehors  the  articles  themselves.  The 
counsel  for  the  appellants  rely  on  Mr.  Gileses  deposition^ 
and  some  further  evidence,  altogether  parol ;  their  adversa* 
ries  claim  the  benefit  of  the  endorsement,  made  by  Dr*  Ar^ 
cher  smd  his  lady,  upon  the  articles,  some  time  after  the  mar* 
riage.  I  am  of  opinion,  that  both  ought  to  be  rejected,  in 
the  present  case.  The  only  effect  of  that  endorsement,  I 
conceive,  is  to  prove,  (if  such  proof  were  wandng,)  that 
there  was  no  fraud  or  surprise  upon  Dr.  Archer  in  the 
original  execution  of  these  articles.     With  respect  to  Mrs. 
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Jbvker^  they  could  have  no  effect ;  die  was  no  longer  smjtu '    April, 

rw  /  no  lonfljer  capable  of  contracting  rvith^  or  of  expknmng  a   y^^     "^ 

contract  made  tvithj  her  husband  ;  being  equdly  incapable  of       Tabb 

being  a  witnetts  for  or  against  her  husband,  as  of  contract*  ▼. 

kigwithh^nu     The  endorsement,  to  have  any  operation    nd^em 

with  regard  to  her,  must  operate  in  one  or  other  of  these   — """""^ 

modes.     With  respect  to  parol  testimony,  I  can  discover  no 

0Dch  ambiguity  in  ^ese  articles  as  to  require  or  permit  a  re* 

sort  to  it.     I   have,  on  a  former  occasion,  expressed   my 

reasons  pretty  much  at  Isu^  for  rejecting  parol  testimo* 

By  to  explain  the  meaning  and  intention  of  parties  in  a  so 

lemn  covenant,  or  even  in  written  agreements,  (a)     I   will  ^2,^*^1  ^* 

ttot  repeat  them,  though  I  stiU  feel  their  full  force  ;  and  UetLUMui^. 

conceiving  that  the  articles  themselves  are  sufficiently  ia- 

teUigU^e,  as  containing  words  which  have,  in  themselves, 

a  positive,  precise  sense,  I  have  no  idea  of  its  being  possi- 

Me  txi  change  them :  and  shall  add,  upon  the  audiority  of 

I«ord  Thurhw^  that  I  take  it  to  be  an  established  rule,  that 

words  cannot  be  changed  in  that  manner.(^)  W  i  ^^o.  eh. 

Jtcp,  SoOy  351* 

From  the  various  cases  upon  the  subject  of  marriage-ar-  See  also  4 
lides,  I  think  one  general  rule  may  be  collected,  which  I  do  845.  fce. 
not  recollect  to  have  found  precisely  laid  down,  in  any  <me* 
It  is  this :  that,  whenever  in  marriage-articles  a  setdement  is 
proposed  to  be  made,  if  there  be  any  casus  omissus  or  chasm 
in  the  uses,  or  estate  intended  to  be  setded,  such  casus  omii» 
3US  or  chasm  shaH  be  supplied  by  the  Court,  according  t# 
the  intention  of  the  pmties,  if  possible  to  be  collected  from 
ibe  instrument ;  if  not,  then  from  the  tides  of  lawy  or  the 
usages  customary  in  such  settlements.     Thus,  where  die 
uses  expressed  in  the  articles  have  gone  nojurther  than  to 
Emit  an  estate-tail  to  the  issue  of  the  owner  of  the  esti^, 
it  was  held  that  the  equitable  reversion  in  fee   descended 
«pon  die  heirs  general  of  the  grantor ;  and  it  would  seem 
that  a  setdement  was  directed  ac<;ordingly.(c)    So  where  (e)  Gninej. 
money,  part  of  which  was  the  husband's,  and  part  the  wife's,  iJeT* 
was  on  the  marriage  agreed  to  be  laid  out  in  land,  and  set- 
fled  on  the  husband  for  life,  remainder  to  the  wife  for  life, 
Tel.  m.  ^  G 
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Apkil,      remainder  to  the  heirs  of  their  two  bodies  :  and  the  i 

1809 

went  710  further  ;  it  was  decreed  that  the  heir  of    the  hus« 
baud  should  have  the  whde  (notwithstanding  the  wife  sur- 
vived him)  after  the  wife's   death,  upon  the  prrsumptioa 
%Mi\  others,    that  it  was  so  intended.(a)     And  this  decree  was  cited  and 
(T^fW^),  approved  by  the  Master  of  the  Rolls,  in  Lechmere  v.  Car- 
SfJhW^ ' '*  ^  AVr.(^)     So,  where  articles  on  a  marriage  were   to  settle 
^)JS^^^'  -lands  to   A.   for  life,  remainder  to  the  heirs  male  of  hi» 
body  by  his  wife,  the  articles  being  executory^  and  but  as 
minutes^  the  settlement  should  be  according  to  the  intentiom 
and  usual  course  in  such  cases,  and  consequently  to  the  Erst 
(0  1  P.TVm.  son,  &c.  in  strict  settlement*(c  ) 

Trevr.  Now  the  husband  upon  the  marriage  is  a  purchaser  for 

a  valuable  consideration^  and  shall  not  be  deprived  of  any  of 
his  /^^a/ rights,  accruing  upon  the  marriage,  except  such  as 
be  shall  have  ei^pressly  i^ovcnanted,or  consented,  toj^ve  upy 
by  the  articles  concluded  between  him  and  his  intended  wife 
In  decreeing  a  setdemeQt,  therefore,  to  be  made  pursuant  to 
these  articles,  the  Court  ought  to  inquire  how  far  be  has 
given  his  consent  to  this  deprivation ;  beyond  which  tl^s 
Court  cannot  go.  Therefore  if  there  be  in  the  articles 
any  contingency  unprovided  for,  in  the  happening  of  which 
hb  kgal  rights,  jure  maritiy  may  take  place  without  preju- 
dice to  the  general  scope  and  intention  of  the  articles,  and 
to  the  interests  of  those  who  are  within  the  consideration  of 
Jtbem,  the  settlement  to  be  made,  in  case  of  such  contin- 
gency happening,  ought,  I  conceive,  to  pursue  the  rules  of 
law,  so  as  to  let  him  into  the  perception  and  enjoyment  of 
those  legal  rights*  And  the  same  construction  ought  to  be 
made  in  favour  of  the  wife^s  rights,  accruing  on  the  mar- 
riage: each  party  retaining  in  their  fullest  extent  their 
respective  rights  accruing  upon  the  marriage,  which  thejr 
have  not,  on  a  fair  and  liberal  interf»-etation  of  the  articles^ 
according  to  the  established  rules  of  construing  them  in 
Courts  of  Equity,  surrendered  for  the  mutual  benefit  of 
themselves,  and  their  issue,  or  of  such  other  persons  as  are 
evidently  within  the  consideration  of  the  agreement.  I  wish 
to  be  understood  as  conliiung  my  observations  to  the  con* 
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struction  of  marriagc^orf/ci'*,  not  as  meaning  to  extend      ^t^l^ 
tfiem  to  ftettUments^  or  any  other  agreements  executed, 

The  articles  contain  two  distinct  covenants.  ITie  first 
relates,  exclusively,  to  the  continuance  of  the  marriage; 
during  which  period  the  rents  and  profits  only^  are  to  be 
applied  to  the  support  and  maintenance  of  the  husband  and 
wife,  and  their  issue,  if  any.  By  the  second.  Dr.  Archer 
covenants  that  he  never  will  sell  any  part  of  the  estate ;  (except 
ms  in  the  articles  mentioned;)  thereby  devesting  himself, 
completely,  of  all  power  of  disposing  of  the  same  ;  (as  in 
violation  of  that  covenant  he  has  done  ;)  but  that  the  same 
shall  ahvays  be  held  as  an  inviolable  fund  for  the  support 
and  maintenance  of  the  said  John  and  Frances^  and  their 
issue,  if  any ;  only  ap;^lving  the  proceeds  or  profits  thereof, 
without  resorting  to,  or  applying,  the  original  stock,  &c. 

Now  the  first  covenant  a|)plviQg  to  the  continuance  of  the 
inarriai^e;  this  part  of  the  articles  may  fairly  bt  interpreted 
to  relate  to  some  future  period,  so  far  as  relates  to  the  appli- 
cation of  the  proceeds  or  profits  of  the  estate  ;  the  support 
and  maintenance  of  the  husband  is  evidently  contemplated 
therein,  as  well  as  that  of  the  wife  and  their  issue :  and  the  ori- 
ginal fund  is  to  be  /r^/^  inviolably  for  all  those  purposes* 
The  provision  for  the  husband  is  not  limited  to  the  continuance 
of  the  marriage,  any  more  than  the  provision  for  the  wife, 
or  the  children ;  it  must  therefore  be  for  life  at  least ;  sub- 
ject, however,  to  the  claims  of  the  issue  for  a  proper  support 
and  maintenance,  if  it  should  be  withheld*  The  meaning 
then  is,  that  Dr.  Archer^  in  consideration  of  the  marriage, 
and  of  the  property  left  at  his  disposal  by  the  articles,  re- 
nounces his  matrimonial  rights  to  the  rest  of  the  estate  of 
his  intended  wife ;  and,  in  lieu  thereof,  covenants  and 
agrees  to  accept  of  the  proceeds  and  profits  thereof,  ofi/y, 
for  the  support  and  maintenance  of  himself  and  family  du- 
ring the  continuance  of  the  marriage,  and  for  the  like  sup- 
port and  maintenance  of  himself  and  the  isjue  of  that  mar- 
riage in  the  event  of  his  surviving  his  wife. 

But  if  I  am  mistaken  in  this  construction  of  the  second 
dovcnant,  and  it  should  be  that  it  relates  only  to  a  support 
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and  maiDtenaiice  for  Dr.  Archer^  during  the  coBdnuancc  of 
the  marriage,  then,  I  mudt  observe  that  there  is  no  provW 
sion  made  for  the  event  of  Dr.  Archer's  durviviog  his  wife, 
and  therefore  as  there  is  issue  ol  the  marriage,  Dr.  Archer 
wUl  at  all  events  be  entitled  to  be  tenant  by  the  curtesy  of 
the  lan<ls,  there  being  no  covenant  or  s^eement  t6  surrea- 
der  that  kgal  righu  But,  under  the  fairest  construcaon  of 
the  articles,  I  think  he  has  agreed  to  accept  the  profits  £or 
life,  of  the  whok  estate,  in  lieu  of  the  chance,  only,  of 
being  a  tenant  by  curtesy  in  the  real  estate* 

Thp  latter  part  of  the  second  covenant,  ^^  that  the  0rigU 
^  nal  stock  shall  be  inviolably  held  for  the  use  and  benefit 
*^  of  the  said  Frances  and  her  heirs,  in  the  same  manner  as 
^  if  the  said  intended  marriage  should  never  take  effect^ 
may  seem  to  give  room  for  a  different  interpretation  of  tht 
pi^eding  member  of  the  covenant,  were  it  not  that  the 
fneaning  of  that  expression  is  immediately  explaioed,  so  as 
to  leave  ample  room  for  the  construction  I  conceive  it  ought 
to  have ;  or  if  not,  to  leave  room  for  the  interpretation  of 
the  tenancy  by  the  curtesy  in  the  lands,  which  is  nowhere 
covenanted  to  be  surrendered,  or  given  up,  although  it  may 
be  merged  in  the  life-estate,  which,  according  to  my  inter* 
pretation  of  the  articles.  Dr.  Archer  b  entitled  to.(o) 

My  opinion  therefore  is,  that  the  ChanceUoi^s  decree 
dismissing  the  bill  of  the  plaintiffs  ought  to  be  reversed; 
that  the  defendants.  Dr.  Archer  and  his  lady,  ought  to  be 
decreed  to  execute  a  settlement  of  her  estate  (except  as  ex- 
cepted in  the  articles)  to  trustees,^  to  be  named  by  the 
Court,  in  fee-simple,  in  trust  to  permit  Dr.  Archer^  during 
the  continuance  of  the  marriage,  to  take  and  receive  die 
rents,  issues,  and  profits  thereof,  for  the  support  and  maia- 
tenance  of  himself,  and  his  wife,  and  their  issue,  if  oiy, 
and,  from  and  after  the  determination  of  the  marriage  union, 
to  permit  the  survivor  of  the  said  John  and  Frances  lo 
take  and  receive  the  rents  and  profits,  in  like  maBDer, 
cTifring  his  or  her  life,  for  the  like  purposes ;  and,  from  and 
after  the  death  of  the  survivor,  to  hold  the  same  to  the  use 
0f  the  issue  of  the  said  i^mnoe9,and  the  descendants  of  audi 
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ksue,  if  any  there  be,  m  equal  portions,  per  stirpes^  and  not 
fer  capita :  and,  in  case  of  the  death  of  the  said  Francesy 
without  issue  of  her  body,  and  without  any  descendants, 
Aen  and  in  that  case,  to  the  use  of  the  heirs  of  the  said 
Frances^  who  shall  be  then  living,  generally,  in  such  'por- 
tions as  the  law  directs ;  subject,  nevertheless,  to  the  right  of 
Dr*  Archer  to  take  and  receive  the  rents,  issues,  and  profits 
thereof^  in  case  he  shall  survive  his  wife  :  that  the  several 
deeds  and  conveyances  executed  by  Dr.  Archer  and  wife, 
for  the  lands  and  riaves,  &c«  and  the  several  deeds  and  con* 
veyances  executed  by  the  persons  to  whom  those  deeds  and 
conveyances  first  mentioned  were  made,  be  brought  into  the 
Court  of  Chancery,  and  there  cancelled ;  and  that  the  Court 
of  Chancery  take  such  further  order,  as  to  the  records  made 
«f  the  proof  of  the  said  deeds  and  the  recording  thereof  in 
the  District  Court  of  Petersburg^  and  in  the  County  Court 
of-«— ,  as  in  the  opinion  of  that  Court  will  best  answer  the 
purposes  of  preventing  fraud  and  imposition  in  consequence 
of  the  proving  and  recording  those  deeds. 
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Judge  Roane.  As  the  case  of  Randolph  v.  Randolph 
and  odiers,  not  only  embraces,  perhaps,  all  the  important 
topics  on  which  the  case  of  Tabb  v.  Archer  and  others 
turns,  but  also  involves  some  important  points  ubra^  I  will 
first  g^ve  my  opinion  on  it :  a  few  words  will  then  suffice  to 
declare  my  opinion  on  the  other  case. 

I  shall  throw  out  of  this  case  all  the  parol  testimony  go- 
ing to  explain  the  contract  in  question.     Where  there  is  a 
written  agreement,  the  whole  sense  of  the  contracting  par- 
ties is  supposed  to  be  comprised  therein ;  and  it  would  be 
dangerous  to  nuike  any  addition  thereto,  unless  there  was 
fraud  in  leaving  out  something  at  the  time  ;(a)  or  unless  (a)  \F9nb. 
tiiere  be  a  latent  ambigui^  which  is  impossible  to  be  ex-  CtUi^  's!  Ffe- 
plained  without  the  aid  of  parol  testimony.     The  last  is  not  ^**  ^*  '^^ 
pretended  to  exist  in  this  case  ;  and  as  to  the  first,  it  is  not 
^ewn  that  any  other  terms  than  those  comprised  in  the 
written  contract  were  stated  to,  or  assented  to,  by  Dr. 
Randolph:  if  any  thing  intended  by  Mrs.  Tabb  has  not 
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April,  been  inserted  in  this  agreement,  it  is   exclusively  her  o\i«i 

^^^^^1.  act,  or  that  of  her  agent ;  and  cannot  affect  the   interest  of 

Tabb  Dr.  Randolph.      1  he   construction  of  the   contract  must 

mn    o   trs  ^j^gj-^f^f^  depend  exclusively  upon  the  terms  of  the  instru- 

Jid"«.  ment  itself. 


Btfore  I  come  particularly  to  the  construction  of  the 
contract,  I  will  dispatch  some  preliminary  objections. 

In  the  first  place,  it  is  objected  that  Mrs.  Randolph  was 
an  infant  at  the  time  of  executing  the  agreement,  which, 
therefore,  shall  not  bind  her.  The  answer  is,  that  infants 
may  marry,  and  as  essential  thereto,  may  contract  by  means 
of  marriage  settlements.      In  the  case  of  Harvey  v.  As" 

{a)  ZAtk,  tony(a)  this  position  is  established  ;  and  a  settlement  by  an 
Infjkntfeme  of  15,  was  held  to  be  irrevocable  in  favour  of 
the  issue,  and  that  the  infant  had  not  her  election  to  waive 
the  agreement  at  the  age  of  21.     llie  same  doctrine  is  cx» 

(6)  $  Jhk.  54.  pressly  held  in  the  case  of  Seamer  v.  Bingham.'b) 

Agam,  it  is  objected  that  the  agreement  in  question  was 
no  act  of  the  infant,  Mrs.  Randolph^  but  exclusively  the  act 
of  her  mother.  The  answer  is,  that  the  law  has  entrusted 
the  father,  or  guardian,  with  the  marriage  of  infant  chil- 
dren, or  wards,  who  ought  not  to  do  it  to  their  disparage- 
ment ;  and,  consequently,  that  settlements  made  by  infants 
through  them  are  binding  ;  and  it  is  further  held  that,  even 
where  the  father  or  guardian  acts  corruptly  or  fraudulently^ 
the  agreement  is  not  therefore  to  be  set  aside,  and  the  chil- 

(0  s  Mh.       At^^  stript  of  the  provision  intended. (c)  In  the  case  before 

^''  us  there  is,  on  the  contrar}',  no  pretence  to  say  that  the  mo- 

tives of  the  mother  were  interested,  (however  unusual  such 
a  course  of  conduct  may  be  in  this  country,)  or  that  she 
tnade  any  gain  to  herself  by  the  contract  in  question.  The 
settlement  before  us  has  no  limitation  in  favour  of  herself  or 
others  of  the  Tabb  family  ;  as  is  the  case  in  the  cause  of 
Tabb  V.  Archer. 

As  to  the  consent  to  this  instrument  on  the  part  of  Dr. 
Randolph  and  his  wife,  it  is  proved  that  they  executed  It 
freely  ;  and  it  is  probable,  upon  the   testimony,  that  th^ 
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Ihew  from  an  early  stage  of  the  courtship,  that  a  settle-       April, 
ment  would  be  insisted  on  by  Mrs*  Tabb*  s^^-v^^n./ 

With  respect  to  the  settlement  itself;  it  is  held  that  in  the        Tahb 
f ase  of  articles  before  marriage,  the  provision  for  the  issue  v. 

being  the  itnmediate  object  of  the  agreement.  Courts  of    and  ^  iL  rs. 
Equity  will  execute  them  in  strict  settlement,  so  as  to  bar    -^— — 
the  power  of  the  parents  to  defeat  them  by  fine  and  reco« 
Tery  ;(a)  and  that,  although  the  articles,  by  lejal  comtruC'  {a)  Fearmi 
tion^  would  give  an  esute  of  inheritance  to  the  husband  or 
wife,  yet  they  will  be  executed  in   strict  settlement  in  fa- 
Tour  of  the  issue  on  the  ground  assigned.(&)     To  these  po-  m  9  Brid^ 
^itions  I  will  add  this ;  that  the  support  of  the  husband  and  ^^' 
wife  being  equally  objects  of  the  marriage,   to  which  the 
property  belonging  to  each   is   naturally  contributor)',  the 
rights  of  either  thereto,  accruing  by  the  marriage,  will  only 
be  lost  by  an  express  renunciation  thereof,  or  by  a  renuncia- 
tion arising  from  a  plain  and  necessary  implication  ;  and 
that,  as  such  a  renunciation  without  consideration  is  un- 
reasonable, we  ought  to  lean  in  favour  of  a  construction 
giving  an  equivalent.     I  have  not  found  nor  looked  for  any 
authorities  on  this  point ;  but  I  hold  it  to  be  self-evidenu 

The  case  before  us  is  a  strong  one  for  the  application  of  this 
principle ;  for,  unless  the  husband  gets  a  life-interest  in  the  pro- 
perty, he  gets  almost  nothing,  although  he  married  a  lady  with 
a  large  fortune.  Let  us  see  whether  there  be  any  thing  in  the 
agreement  which  imports  an  absolute  renunciation  ;  or  ra- 
ther, whether  the  renunciation  of  his  marital  rights  is  not 
in  consideration  of  a  life-interest  in  the  whole  estate,  exclu- 
sively of  the  excepted  proper^.  It  is  of  no  avail  to  say 
that  this  construction,  letting  in  the  life-interest  of  the  hus- 
band, postpones  the  vesting,  or,  rather,  the  enjoyment,  of 
the  limiution,  in  favour  of  the  issue  ;  that  is  but  the  com- 
.mon  case,  and  such  a  provision  for  the  husband,  in  general 
very  just,  is  found  in  almost  every  settlement  of  the  kind. 

The  agreement  before  us  states  its  object,  intent  and  pur- 
pose to  be,  to  ^^  secure  and  settle"  upon  the  wife  and  her 
^  heirsy*  (construed  to  mean  **  issu^^  in  order  to  further 
flie  intention  d  the  agreement,)  all  her  estate,  except  a 
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pittance  particalariy  specified  and  excepted*  The  first  re- 
mark 1  make  on  this  part  of  the  agreement  is  that  this  de« 
Glared  object  is  answered,  although  the  husband  is  sdao  let  m. 
to  the  enjoyment  of  a  life-interest:  for  the  covenant  not  to 
aliene,  &c.  secures  the  estate  to  the  wife  for  her  life,  and  the 
article  alsosetde  the  property  upon,  and  vest  it  in,  the  issue, 
although  the  husband  is  construed  also  to  have  a  Ufe-inte* 
rest :  by  this  construction  the  estate  is  ^  secured'*  to  the 
wife  and  ^  setded'*  on  the  issue  in  the  language  of  the  ar- 
ticles, although  in  the  last  case  it  may  not  b^  so  soon  enjoy* 
ed  by  them  as  if  the  life-estate  of  the  husband  ^ould  not 
intervene  and  had  been  expressly  given  up  and  excluded* 

In  furtherance  of  this  declared  object  and  intention,  it  is 
covenanted  that  the  property  aforesaid  shall  ^  remain  in  the 
**  right  and  possession  of  said  Mary  during  the  continuance 
•*  of  said  intended  marriage^  and  the  proceeds  only  be 
annually  applied  to  the  support  of  the  said  Bathumt  and 
Mary  J  and  their  issue^  if  any  be.  The  covenant  thus  far 
relates  only  to  the  continuance  of  the  coverture.  Dr« 
Randolph  then  goes  on  further  to  stipulate,  that  *^  he  ke« 
*^  V£R  WILL  sell  or  dbpose  of  any  part'*  of  the  estate  in 
question  in  any  manner  whatever,  but  that  the  whole  there* 
of,  shall  be  always  held  as  an  inviolable  fund  for  themain^ 
tenance  of  said  Bathurst  and  Mary^  and  their  issue,  if  any 
there  should  be,  applying  only  the  profits  or  proceeds  there- 
of to  that  purpose^  without  resorting  to  or  selling  any  of  the 
furiginal  stock,  for  that  purpose,  which  shall  be  held  for  the 
use  and  benefit  of  the  said  Mary  and  her  heirs,  ^  in  the 
^  same  manner  as  if  ssdd  intended  marriage  should  never 
«<  take  eflFect.'* 

The  first  stipulation  above  mentioned  relates  oidy  to  die 
rights  of  the  parties  during  the  continuance  of  the  intended 
marriage.  Every  purpose  in  reUtion  thereto  would  seca 
to  be  answered  by  the  stipulation  that  the  property  should 
remain  in  the  right  and  possession  of  the  ynk^during 
the  marriage^  and  the  proceeds  only  be  implied  to  support 
the  issue  :  after  this  it  would  perhaps  be  supererogation  to 
stipulate  that  the  husband  would  not  sdl  ^e  same  durmg^ 
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the  coverture.     Wc  must  therefore  to  satisfy  this  last  stipu-      Aprxi., 


lation,  apply  it  to  events  posterior  to  the  coverture  ;  to  the 
rights  of  the  husband  in  the  event  of  his  surviving  his  wife. 
In  this  relation  it  is,  that  Dr*   Randolph  stipulates  that  he 
will  "never"  sell  or  dispose  of  the  property  in  question; 
(not  that  he  will  not  do  it  during  the  coverture  ;)  he  also 
stipulates  that  it  shall  always  be  held  as  an  inviolable  fund 
for  the  support  of  himself  and  wife,  (not  that  it  sl;»all  \>t  so 
held  only  during  the   coverture,)  and  their  issue,  if  any ; 
applying  the  profits  only  as  aforesaid.     While  these  words 
are   fully  extensive   enough  to  confer  on  Dr.  Randolph  the 
use  of  the  property  for  his  life,  for  the  covenant  is  not  re- 
stricted to  the  duration  of  the  coverture  ;  they  also  guaran- 
ty  to  the  issue  of  the  marriage  a  support  therefrom  even 
after  the  death  of  his  wife,  and  thus  answer  every   equita-  , 
ble  purpose  in  their  favour.     The  concluding  stipulation 
that  the  original  stock  shall  be  inviolably  held  for  the  "  use 
**  and  benefit  of  Mary  and  her  heirs  in  the  same  manner  as 
"  if  said  intended  marriage  should  never  take  effect,"  while 
it  cannot  be  taken  literally,  for  then  the  object  of  the 
settlement  in  favour  of  the  issue  of  the  marriage  would  be 
defeated^  must  be  satisfied  by  a  construction  giving  to  the 
husband  the  use  of  the  property  for  life  in  the  event  of  his 
surviving,  while   his  power  of  alienation  being  given   up, 
the  estate  will  ulttmately  remain  to   the  wife  and   to   her 
issue  after  his  death.     We  must  restrain  the  meaning  of 
these  last  mentioned  words  in  this   manner,  in  order  to 
effectuate  the  clear  intention  of  the  parties,  to  setde  the  es- 
tate in  favour  of  the  issue  of  the   marriage,  and  reconcile 
it  to  the  life-estate  given  to  the  husband  in  consideration  (A 
his  marital  rights  as  aforesaid. 

I  am  thus  inclined  to  think  that,  upon  a  fair  view  of  the 
whole  instrument,  and  especially,  when  we  take  into  con- 
sideration the  general  principle  before  mentioned,  that  the 
enjoyment  of  the  property  of  a  husband  or  wife  by  Ihe 
•ther,  as  the  case  may  be,  for  life  at  least,  is  always  intend- 
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ed  in  setdements  of  th'is  kind  ;  the  right  of  Dn  Rando^ 
in  the  case  before  us  to  the  use  of  the  property  for  his  life 
is  recognised  and  admitted  by  die  articles* 

Such  is   my  construction  of  the  agreement  in  quesuoiu 
I  therefore  think  the  decree  ought  to  be  reversed  ;  and  one 
*  rendered  calculated  to  setde  the  estate  in  controversy  pur- 
suant to  the  uses  embraced  by  that  construction. 

Most  of  the  grounds  of  my  opinion  in  the  case  oi  Ran' 
dolph  V*  Randolph  and  others,  apply  also  to  the  case  of  Tahb 
V.  Archer.  The  circumstances  of  this  case  a^e  stronger 
agsunst  the  claim  of  the  appellees  than  those  in  RandolpK^ 
case*  For  example  ;  Mrs.  Archer  was  (tf  full  age  at  the 
time  of  the  contract ;  and  therefore  Mrs.  TaMf^s  consent 
was  not  essential  td  die  marriage.  The  marriage  migl^ 
have  been  had  without  it :  but  indeed,  Mrs.  Archer  herself 
required  a  setdement  as  a  sine  qua  non  of  the  marriage* 
Dr.  Archer  was  also  duly  nodfied  of  this  requiudon,  'and 
on  deliberadon,  acceded  thereto. 

As  to  the  construction  of  the  agreement  there  is  no  dif- 
ference between  this  case  and  the  other,  except  that  it  pro* 
vides  for  the  issue  of  any  future  marriage  of  Mrs.  Archer^ 
and  in  default  of  any  issue  by  her,  provides  abo  for  the 
next  legal  representatives  of  Mrs.  Archer  ;  whereas,  in 
Randolph's  case,  the  issue  of  the  contemplated  marriage 
only  was  provided  for.  This  general  limitadon  in  favour 
of  the  Tahb  family  might  by  possibility  extend  to  Mrs* 
Tabb  herself :  but  this  possibility  is  too  remote  to  fix  on  htr 
any  selfish  or  Interested  conduct  which  can  in  any  degree 
affect  the  validity  of  the  transacdon.  I  should  be  of  dun 
opinion  even  if  the  contract  had  been  negodated  by  ker  t 
but  this  is  not  the  case  ;  it  was  the  act  of  Mrs.  Archer  / 
and  if  any  benefit  results  to  Mrs.  Tabb  thereby,  it  is  coo** 
ferred  by  her  daughter,  and  not  by  her  own  act.  My 
opinion  is,  that  the  decree  in  this  case  is  to  be  similar  to  diat 
in  the  case  of  Randolph  v.  Randolph  and  others,  except  diat 
it  is  to  take  in  all  the  issue,  by  any  marriage,  of  the  appcU 
lee,  Mrs.  Archer. 


In  the  SSd  Year  of  the  Commonweaiih. 

Judge  Fleming.  The  case  has  been  so  fully  and  ably 
discussed  by  the  Judges  who  have  preceded  me,  that  I 
shall  only  add  that  I  concur  with  them  in  opinion,  and  unite 
in  the  decree  which  has  been  agreed  upon  in  conference* 

The  foDowing  were  the  decrees  entered  in  both  cases,  ' 
changing  only  At  names  of  the  parties.  Those  parts  in- 
cluded within  crotchets,  thus,  [  ]  were  inserted  in  die  case 
of  Tabb  and  others  v.  Archer  and  others,  and  omitted  in 
that  of  Randolph  and  others  v.  Randolph  and  others.  The 
additional  matter  to  be  found  in  the  decree  in  the  last  men- 
tioned case,  is  noted  at  the  bottom  of  the  page. 

**  The  Court  is  of  opinion  that  the  issue  of  the  said  Frances 
•*  Cook  Archer^  [either]  bom  of  her  marriage  with  the  said 
*'  John  Randolph  Archer^  [or  any  future  marriage^']  when- 
*'  ever  they  may  come  in  esse^  are  in  equity  to  be  consider- 
^^  ed  as  purchasers^  and  within  the  consideration  of  the  su*- 
**  tides  agreed  upon  and  executed  between  the  said  [John 
**  Randolph  Archer  and  Frances]  his  wife,  then  [Frances 
*'  TaM^]  previous  to  their  intermarriage ;  to  which  articles,* 
**  [both  parties  being  of  foil  age  at  the  time  of  the  execution 
**  thereof^  no  objection  is  perceived  either  on  the  ground  of 
^  fraud  or  surfmse ;  nor  are  the  same  liable  to  be  impeach- 
^  ed  for  any  other  reason.  Marriage-articles  are  consider- 
^  ed  as  the  heads  or  minutes,  only,  of  an  agreement  entered 
^^  into  between  the  parties,  upon  a  valuable  consideration, 
^  the  marriage ;  and,  being  in  their  nature  executory,  ought 
^^  to  be  construed  and  moulded  in  equity  according  to  the 
^  intention  of  the  parties  at  the  time  of  concluding  the  same. 
^  As  soon  as  the  marriage  takes  place,  the  principal  contract 
^^  is  eMcutedj  and  cannot  be  set  aside,  or  rescinded,  the 

*  Additional  matter  in  the  de^cree  of  Randolph  and  others  ▼.  Raiuh^ 
and  others. 
Instead  of  the  irords,  inelfi<1ed  within  crotchets,  at  this  mark  *  insert, 
«  although  the  said  Mary  Randolph^  then  Mary  Tabb,  one  of  the  parties 
«  thereto,  was  an  infant  at  tlie  time,  yet  being  made  by  her  with  the  printy, 
**  approbation  and  procurement  of  her  mother  and  goardian,  and  beings 
^  moreover,  beoefieial  to  tht  said  iniant  and  her  issue." 
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Apqil,      <«  estate  and  capaciUea  of  the  parties  being  altered,  and  the 

v^^^ri^    ^^  children  bom  of  the  nnarriage  equally  purchasers  under 

Tabb        («  both  father  aadmoth^r  :  wherefore  it  has  been  truly  said, 

and    othen  ,  .  ,  •  .     i     •     . 

V.  "  th^  mamagc-contracu  ought  not  to  be  rescinded,  be- 

ind'otlwt.  "  cause  it  isimpossible  to  reinstate  the  parties  in  their  original 
•""-""^^  "  condition,  and  because  it  would  affect  the  interest  of  M/W 
"  persons,  the  issue  ;  who,  whenever  they  come  in  ebse^  or  ^ 
*'  are  even  in  ventre  sa  mertj  are  entitled  to  the  aid  of  a 
^^  Court  of  Equit}'  to  compel  a  performance,  or  to  set  aside 
*^  an  act  done  with  intent  to  defeat  their  rights,  which  it  was 
^^  the  object  and  intention  of  the  articles  to  secure  :  which 
"  intention  can  never  be  answered  if  thejparents  are  at  liber- 
".ty  to  dispose  of  the  property  agreed  to  be  settled,  on 
*^  the  marriage,  so  as  to  bar  their  issue  by  fine  and  recovery, 
^  *^  or  any  other  conveyance  whatsoever.     Whatever  effect  a 

^^  conveyance  by  husband  and  wife  may  have  upon  the  in* 
^'  terest  of  the  wife  alone,  as  intended  to  be  secured  by 
^^  marriage-articles,  (concerning  which  it  is  now  unnecessaiy 
^^  to  decide,)  the  interest  of  the  issuey  when  intended  to  be 
''  provided  for  by  the  articles,  cannot  be  affeaed  thereby  ; 
^'  it  being  impossible  for  the  parties  to  the  contract  to  be 
^^  oischarged  from  any  one  obligation  imposed  by  the  arti- 
^^  cles»  For  it  would  be  a  strange  and  vain  construction  of 
^^  marriage-articles,  if  the  principal  party  contracting,  and 
^^  who  is  evidently  the  person  meant  to  be  restrained  there- 
^^  b\ ,  ;hould  be  intended  to  have  such  an  estate  by  them,  as 
*^  would  enable  him  the  very  next  day  to  defeat  the  limits^ 
^^  tions  to  his  issue,  with  a  view  to  secure  which  the  coo- 
^^  tract  was  entered  into,  and  a  valuable  consideration  pud  . 
^^  for  it*  And,  although  this,  perhaps,-  might  have  been 
^^  one  of  those  casts,  where  the  articles  alone,  if  the  parties 
^^  thereto  had  not  attempted  to  defeat  them,  might  have 
^^  been  sufficient  to  answer  the  purposes  intended,  without 
^^  any  settlement  to  be  made  pursuant  thereto  ;  yet  the  dfi* 
*  «  ^^  fennants  in  the  present  case,  having  done  all  that  lay  in 
*^  their  power  to  defeat  the  articles,  the  issue  of  the  mar* 
^^  riage  and  all  others  within  the  contemplation  of  xbcr 
^^  articles,  are  entided  to  the  aid  of  a  Court  of  Equity,  to 
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'^  prevent  that  design  from  taking  effect,  by  setting  aside  all 
*^  the  conveyances  made  by^  or  to^  the  defendants  for  that 
^  purpose ;  and  by  appomting  trustees,  and  decreeing  a 
*^  settlement  to  be  made^  pursuant  to  the  articles,  and  to 
**  the  intention  of  the  parties,  at  the  time  of  the  contract ; 
^^  as  the  same  may  be  collected  from  the  nature  of  the  agree- 
^  ment ;  the  language  and  context  thereof^  the  ordinary 
*^  usage  in  similar  cases ;     and  the  legal  rights  of  the 
^  parties  as  they  existed  before,  and  ijrould  have  exbted 
^  after,  the  marriage,  if  no  contract  or  agreement  had 
^  been  made  between  them,  without  resorting  to  parol^  or 
*^  other  evidence  dehors  the  articles  to  explain  or  vary  the 
*^  meaning  thereof,  unless  there  be  some  latent  ambiguity 
^  therein,  which  is  otherwise  impossible  to  be  solved  or  ex* 
^^  plained,  or  unless  something  agreed  on  by  the  parlies  at 
*^  the  time,  has   been   omitted   to    be    inserted    therein, 
^^  through  fraud  or  accident,  as  in  the  case  of  Fleming's  v. 
**  IFiliis.    2  CkiUj  5.    The  endorsement  made  on  the  arti- 
^'  cles  by  the  parties  thereto,  subsequent  to  the  marriage, 
^  can  neither  be  regarded  as  a  part  of  the  original  contract, 
"  nor  as  an  explanation  thereof.     The  wife,  after  the  mar- 
^^  riage  took  effect,  being  no  longer  suijurisy  or  capable  of 
^^  making  any  contract  with  her  husband,  (but  through  the 
^^  intervention  of  the  trustees,  which  is  not  the  case  at  pre« 
^^  sent,)  nor  capable  of  givmg  evidence  in  his  behalf*     The 
^^  evidence  of  Mr*  Gilesy  who  drew  the  articles,  is  consi- 
^  dered  as  inadmissible  for  the  purpose  of  explaining  them, 
^^  because  it  is  conceived  that  the  words  of  the  articles,  if 
**"  the  precc^ding  rules  for  construing  them  be  adopted,  are 
*^  too  strong  to  admit  of  his  construction,  without  contra- 
*^  dieting,  rather  than  explaining,  them*     The  husband  on 
^  the  marriage  being  a  purchaser  for  a  valuable  considera- 
"  tion,  cannot  be  deprived  of  any  of  his  /eya/ rights  accru- 
^^  ing  by  the  marriage,  except  such  as  (according  to  a  just 
^  and  liberal  construction  of  the  articles)  he  must  be  under- 
^  stood,  and  intended,  to  have  given  up^  for  the  purpose  of 
**, securing  that  provision  for  the  wife  and  her  issue^  or  other 
'^  persons  mamfestly  withmthc  consideration  of  the  articles. 
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**  who  are  intended  to  take  as  purchasers  under  them,  winch 
^^  was  the  sole  object  of  such  an  agreement ;  if,  then,  there 
^^  be  any  chasm  in  the  articles,  whereby  the  legal  rights  of 
^^  the  husband,  may,  in  certain  events,  interpose  between 
^^  the  uses  declared  by  the  anicles,  a  Coiut  of  Equity,  in 
^  directing  the  settlement  which  is  to  be  made,  ought  to 
^^  have  regard  tq  those  legal  rights,  so  far  as  to  preserve  to 
^^  the  husband  the  enjoyment  of  them,  in  case  of  such 
^^  events.  And  the  same  construction  ought  to  be  made 
^  in  behalf  of  the  wife's  legal  rights,  accruing  also  on  the 
^  msurriage,  or  existing  antecedent  thereto,  and  independent 
^*  of  it.  For  these  reasons,  this  Court  b  of  opinion,  that  the 
^^  Court  of  Chancery  erred  in  dismissing  the  bill  with  costs ; 
**  therefore  the  said  decree  is  reversed,  &c.  And  this  Court 
^  proceeding  to  pronounce  such  decree,  as  the  said  Supe- 
^^rior  Court  ought  to  have  n[iade,  is  further  of  opinion, 
^^  that  the  covehant  contained  in  the  articles,  (whereby  it  is 
^^  ag{k*eed,  that  all  die  estate,  real  and  personal,  of  the  said 
*^  Frances,  shall  remain  in  the  ri^t  and  possession  of  the 
^  said  Frances,  during  the  continuance  of  the  marriage,  and 
^  the  proceeds  thereof,  only,  shall  be  applied  to  the  sup- 
"  port  and  maintenance  of  the  said  [John  and  Frances,'} 
'*and  their  issue,  if  any  there  be,)  contains  the  deda* 
**  tion  of  the  uses  thereof,  for  that  period  only ;  and 
**  that  the  subsequent  covenant  (whereby  the  said  [yohn} 
**  doth  FURTHER  Covenant  and  agree  with  the  said  [Frances^ 
^  that  he  never  will  sell  or  dispose  of  any  part  of  the  said 
*^  real  or  personal  estate,  (except  as  therein  particularly  ex- 
^  cepted,)  in  any  manner  whatsoever ;  but  that  the  same  shall 
^ALWAYS  be  held  as  an  inviolable  fund,  for  the  support 
**  and  maintenance  of  the  said  JoHJi  and  Frances,  and  their 
^  ISSUE,  if  anythere  should  be,  applying  (mly  the  proceeds  or 
^  profits,  without  resorting  to,  or  applying  any  ol^the  original 
^  stock  for  that  purpose)  must  be  understood  and  intended  as 
^  a  declaration  of  other  uses,  than  those  before  described 
*^  and  limited ;  and  the  said  [John]  being  equally  widun 
^^  the  declaration  of  those  other  uses,  as  the  said  [Frances^ 
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^  or  their  issue^  if  any ;  he  must,  according  to  a  just 
^  and  proper  construcuon  of  that  clause,  be  intended  to  be 
^  equally  entitled  to  the  benefit  of  those  uses,  as  the  others, 
^  for  the  full  period  of  his  natural  life ;  durbg  which,  to 
^  the  event  of  iisue  bom  of  the  marriage,  he  would  have 
^  had  a  legal  estate,  in  the  lands,  and  real  estate,  as  tenant 
^  by  the  curtesy*  if  he  had  not  covenanted  to  have  the 
^^  rents  and  profits,  certasnb/^  in  lieu  of  the  pa:'8onal  estate, 
^  to  which  he  must  be  understood  as  renouncing  all  his 
^^  rights,  and  also  in  lieu  of  the  chance  of  bemg  tenant  by 
^  the  curtesy  of  the  real  estate,  in  case  he  should  have 
^  issue  and  survive  his  wife :  that  in  decreeing  a  settlc- 
^^  ment  to  be  made  pursuant  to  those  articles,  it  is  neces* 
*^  sary  and  proper  that  the  said  articles  should  be  carried 
<^  into  execution,  fully,  and  not  in  part  only.  Therefore  in 
**  the  setdement  to  be  directed,  every  limitation  contained 
•*  /n,  or  necessarily  implied  ^,  the  articles,  ought  to  be  in- 
^  serted  ;  and  the  articles  so  framed,  as  to  preserve  the 
^  contingent  remainders  thereby  proposed  to  be  limited* 
**  That  this  can  be  done  in  no  way  so  properly  and  eflFec- 
*^  tually  as  by  ordering  and  decreeing  that  the  defendants 
^  [yohn  Rm  Archer  and  Frances  Cook^  his  wife]  do,  within 
^  a  certain  time  to^  be  limited  by  the  said  Superior  Court 
**  of  Chancery,  by  deed  of  bargain  and  sale,  or  other  suffp 
**  cient  conveyance,  convey  to  such  person  or  persons  as 
'^  the  said  Superior  Court  of  Chancery  shall  name  as  trus- 
^^  tees  for  that  purpose,  all  the  estate,  real  and  personal, 
^  which  was  of  the  said  [Frances  Cookl  on  the  [*17M  daytff 
**  February^  1 801 ,]  (except  as  in  the  said  articles  is  excepted,) 
^  together  with  the  progeny  of  the  slaves,  and  the  increase 
^  of  the  stocks  of  horses,  catde,  sheep,  and  hogs,  if  any, 
^  which  have  come  to  the  hands  and  possession  of  the  said 
*•  [John  R.  Archery  or  Frances  Cook']  or  either  of  them,  or 
"  of  any  other  person  or  persons,  to  the  use  of  them  or 
^^  either  of  them  ;  the  lands  and  other  real  estate,  in  fee-sim- 

•  In  the  ease  of  Handolph  and  others  r.  Handolph  and  9thei's,  <«  19tJi  Jfty 
»*of  Mr^nnber,  J  800." 
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^^  pie,  and  the  slaves,  and  other  personal  estate,  in  absolute 
**  property  ;  in  trust,  to  permit  the  said  [yohn  R.  Archer^ 
"  to  take  and  receive  the  rents,  issues,  and  profits  of  the 
"  same  during  the  joint  lives  of  the  said  [yohn  R.  Archer^ 
**  and  Frances]  his  wife,  and  their  issue,  if  any,  without  re- 
"  sorting  to,  or  applying  any  of  the  original  stock  for  that 
^^  purpose  ;  and,  from  and  after  the  death  of  either  of  them 
**  the  said  [yohn  and  Frances]  to  permit  the  survivor  to  take 
"  and  receive  the  rents,  issues  and  profits  thereof,  in  like 
**  manner,  and  for  the  like  purpose,  under  the  like  restric- 
**  tion  ;  and  from  and  after  the  death  of  such  survivor,  to 
'^^  hold  the  said  estate,  real  and  personal,  so  to  be  conveyed 
"  to  them,  to  the  use  of  all  and  every  child  or  children  of 
"  the  said  [Frances  Cook]  bom  or  to  be  bom  of  her  present 
**  [or  any  future']  marriage,  which  shall  be  living  at  the  time 
"  of  the  decease  of  the  said  [Frances  Cook]  and  the  descend- 
*^  ants  of  such  of  the  children  of  the  said  [Frances]  as  may 
^  die  before  her,  (if  any  such  there  be,)  as  parceners,  in 
**  parcenary,  agreeably  to  the  sixteenth  section  of  the  act  di- 
*^  recting  the  course  of  descents  ;  and,  in  default  of  suck 
**  issue  of  the  said  [Frances]  living  at  the  time  of  her 
**  death,*  [then  and  in  t/iat  case  to  hold  the  whole  of  the 
**  estate^  so  to  be  conveyed  to  them^  in  tntstj  for  the  use  of  the 
"  heirs  of  the  said  [Frances  Cook]  as  parceners^  in  parcena^ 
"  ry,  agreeably  to  the  directions  of  the  beforementioned  act 
**  of  assembly  ;  with  remainders  to  trustees  to  preserve  CQn^ 
**  tingent  remainders.]  With  liberty  to  the  said  trustees  to 
*^  apply  to  the  said  Superior  Court  of  Chancery,  from  time  to 
*'  time  for  an  injunction,  or  injunctions  to  stay  waste,  or  topre- 
**  serve  the  said  estate,  real  and  personal,  by  such  restraints^ 
**  against  alienation  thereof,  as  may  be  necessary  and  pro-. 
"  per ;  and  that  the  several  deeds  and  conveyances  executed 

*  In  the  case  of  Randolph  and  othert  v.  Mandolph  and  otherB,  omit  the 
words  ineluded  thus,  [  ]  and  insert,  *<  then  from  and  after  the  death  of  the 
"  sm-vivor  of  the  said  Bathurtt  and  Mary,  the  trusts  so  to  be  created,  to 
'•  eease  and  determine,  and  the  estate,  embraced  by  the  said  marriage-«rti- 
'*  clcs,  and  settlement  so  to  be  made,  to  descend  and  pass  to  such  person^ 
*'  and  in  such  proportions,  as  if  such  articles  and  settlement  had  never 
«  made." 
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"  by  the  said  [J.  S*  A.  and  France  Coof]  or  by  any  other  p^t»    .  Armv, 

^*  sea  or  persons  to  thenti,  or  eidier  of  them^  for  the  purpoBe  of        ^  ^^' 

^^  defeatiiig  the  said  marriage-ttrticles,  be  brought  into  the 

^  said  Superior  Court  of  Chancery,  ahd  there  cai\cdUed  ;  and 

*^  that  the  said  Superior  Court  of  Chancery  do  tddte  such    ^nd  othen. 

**  further  order  respecting  Ae  proof  of  the  said  deeds,  and   '^''^^'        ^ 

*'  recording  thereof  in  the  District  Court  of  PetersSurgh^ 

**  or  the  County  Court  of  Amelia,  or  elsewhere,  as  in  the 

**  opinion  of  that  Court  will  best  answer  the  purposes  of  pr^- 

*^  venting  fraud  and  imposition  in  consequence  of  the  proof 

^  of  such  conveyances,  and  admitting  the  same  to  recor8« 

**  And  that  the   cause  be  remanded   to  the  said   Superior 

**  Court  of  Chancery,  with  directions  to  make  and  enter  a 

^  decree  pursuant  to  the  principles  herein  stated,  which  is 

**  decreed  and  ordered  accordingly." 

After  the  foregoing  decree  was  pronounced^  it  was  sug<« 
gested  by  Bay  and  Wickkam^  that  the  decree  wat  more  ex- 
tensive in  its  operation  th^i  was  contemplated  by  the  pmr-^' 
ues ;  inasmuch  as  it  would  require  a  settlement  lo  be  made 
of  all  the  estate  and  interest  of  the  wives,  inchiding  as  well 
dmt  which  had  been  allotted^  as  that  held  by  Mrs.  Tabb^  in 
right  of  dower,  and  existing  in  outstanding  debts,  lliey 
contended,  that,  although  the  preliminary  part  of  the  articles 
mentione<l  all  the  estate,  yet  the  specification  *^  cortsistin^^ 
of  such  particular  property,  restricted  their  operation  to  that 
part  which  was  specially  enumerated.  On  the  construction 
of  deeds,  they  cited  3  Com.  Dig.  330.  Sh€ppard*9  Touch^ 
stdne.  74,  75.  85.  Cowp.  819.  Cooie  v.  Boo9h(a\  (a)Sed  tide 

^  5  Term  Rep. 

_,   ,,  ...  r      .     i_      1  564  CUfton  v. 

Call^  contra,  said  it  was  unnecessary  to  refer  to  books,  on  n^aime'gletf  ei 
this  subject,  as  it  was  a  mere  question  of  intention,  to  be 
gathered  from  the  words  of  the  articles  ;  which,  he  contend- 
ed,  passed  the  whole  estate. 

May  17th,  1809.  Judge  Tucker  delivered  the  foUowing 
opinion  on  the  construction  of  the  articles  : 

Mr.  Hay  for  the  appellees  in  these  two  causes,  moved  the 
Court  to  revise  and  correct  the  decrees  therein  made  on  the 
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dOth  and  Slst  of  Aprils  upon  4us  ground  ;  that  the  Court 
kad  directed  the  whole  oi  the  estates  whidi  belonged  to  tlK 
appellees,  Mrs.  Randolph  and  Mrs.  Archer^  previous  to  their 
marriage,  to  be  setded  pursuant  to  the  directions  of  those 
decrees,  whei^eas  the  reversionary  right  of  those  ladies  to 
a  prq;>ordon  of  the  estate  held  by  their  mother,  Mrs. 
ToM,.  for  her  life,  was  not  included  in  the  marriage-articles. 

This  Court  having  unanimously  esti^lished  the  principle 
Aat  marriage-articles  are  to  be  considered  only  as  the  mt- 
BUtes,  or  heads  of  an  agreement,  which  is  to  be  carried  into 
tffect  according  to  the  true  intent  and  meaning  of  the  par- 
lies s  and  that  for  attiuning  that  end,  greater  liberality  is  to 
be  observed  in  the  construction  of  them,  than  of  deeds  or 
other  contracts,  executed^  we  have  only  to  consult  the  ard- 
cles,  in  the  present  case,  to  know  what  was  the  real  inten* 
tion  of  the  parties. 

Those  between  Doctor  Randolph  and  his  lady  recite,  that, 
whereas  a  marriage  is  intended  to  be  solemnized  between 
the  parties,  ^*  and  the  said  Bathurst  is  willing  and  desirous 
^^  of  securing  and  settling  upon  the  said  JMary  and  her  heirs 

^  ALL  HER    ESTATE    BOTH  REAL    AND  PERSONAL,  tO    whicf^ 

**  she  is  ENTITLED,  OS  One  Di8TRiB|7TEE  0/*  t/t^  estate  of  her 
^  late  father  deceased,  except  as  therein  after  ex- 
^  CEPTED  ;  in  consideration  of  the  said  intended  marriage, 
^^  and  for  the  intent  and  purpose  aforesaid;  the  said  Ba- 
**  thurst  thereby  covenants,^  &c.  Words  more  comprehen- 
sive cannot  in  my  opinion  be  used  ;  they  shew  that  it  was 
the  intention  6f  the  parties  to  settle  the  whole  estate  of  th^ 
lady,  real  and  personal^  whether  in  possession^  or  reversion^ 
or  remainder,  (except  as  in  the  articles  excepted^  to  the 
uses  thereby  declared.  If  any  part  of  the  estate  was  omit* 
ted  in  the  enumeration  of  the  particulars  thereof,  it  was  a 
mistake  in  the  drawer,  which  ought  to  be  corrected,  accords 
ing  to  the  precedent  established  in  the  case  of  Flemings  v. 
WiUes^  2  CW/,  5.  recognised  by  this  Court  in  the  preamble 
to  these  decrees. 

It  was  conceded  by  Mr.  Hay^  that  the  articles  between 
Dr.  Archer  and  bis  lady,  were  stronger  than  those  whidl 
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I  have  'Just  noticed.  I  am  therefore  of  opinion  diat  the 
<iecree8  were  perfectly  correct,  and  that  no  change  ought 
to  be  made  therein* 

Judge  RoAME  observed,  that  the  words  of  the  redtal 
-were  very  broad,  and  he  should  have  been  of  opinion  that 
they  would  have  been  abridged  by  die  specification,  if  no* 
thing  else  had  followed.  But  afterwards  the  parties  say, 
except  certain  property,  naming  it ;  by  which  the  specifica- 
tion  seems  to  have  be^i  given  up ;  and  dien  we  can  only 
resort  to  the  recital,  to  explain  the  excepticm;  in  doing 
which  all  the  estate  will  be  comprehended,  except  ^t  par- 
ticttlaily  excepted. 
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Judge  Fleming.  In  the  construction  of  agreements, 
the  whole  must  be  taken  togeAer ;  and  in  viewing  these  it 
is  my  opinion,  and  the  unanimous  opinion  of  die  Court,  that 
the  whole  estate  passes. 
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Jones's  Devisees  agmmt  Robfrts. 

Tfie  |wir-  THIS  was  a  revived  8ip]>t;al  from  a  decree  of  the  Su- 
l^^mait  for  perior  Coprt  of  Cliancery  for  the  Richmond  Oiitrio,  ^o- 
tfin!^*' mid^p  «*ounced  by  the  late  Judge  ot  th^t  Court.  The  caiwe  Kas 
^ms  lIlT  ^^^  argued  in  October  tcrtay  1805  i  but  before  the  Judges 
ring  commit,  were   prc^par^^d   to  give  their   opipioos^  the  appeUant  (the 

ted  such   ails   ,  ,      ^  ,    c^  ,.     i  ,     i  • 

as  would  iittve  honourable  Joseph  Jones,)  pted,  aj;id  the  caus^  sUKXl  conr 
a    folfditure,  tiuued  (or  proper  parties,  and  for  d^^cieiou  until  the  present 

had    a  lease     t^trr^ 
been  actually  ^^M*» 

8uch"*coTe.  yosep/i  Jone^  the  testator  of  thq  present  appellants,  was 
nants  as  were  the  purchaser  of  an  estate  in  fee-simple,  incumbered  jwitb 

usually  msrrt-  ^  •  r       ,  j      u 

cd  in  leases  some  leases,  and  contracts,  or  promises  tor  leases  made  by 
nanu  of  the  tj^pse  under  whom  he  claimed*  Roberts  bought  a  t«ne- 
JhSfnotTaV^e  ^^^^^  Of  fot,  of  One  of  the  persons  claiming  by  the  last 
Court  ^EquT-  "^^o^^^cd  species  of  right ;.  and  being  in  .possessbn, 
ty,  to  enforce  relied  on   this  dormant  equity,  refusinsto  come  to  any 

a  specific  per-  ,  ^      / »        .  »  * 

formance,  terms  with  y^we«*  Whereupon  an  ejectment  was  brought, 
ment  at  i»w"  and  JoTies  having  recovered  a  judgment  at  law,  Roberts 
rpurehaseriff  ^^^^  ^*s  bill  in  equity  praying  for  an  injunction,  for  a  spc- 
>ie  esuae"*'*    ^^^^  execution  of  the  agreement  for  a  lease,  made  by  a 

_^  prior  owner  of  the  fee-simple  estate. 

The  accept-   "^  "^ 

ance  of  rent       Th&  case,  as  collected  from  different  parts  of  the  record, 

after    a    for-  j        .  r  „ 

feiture  nc-     appeared  to  be  as  follows. 

tquivocai  act,  Robert  Carter  of  Nomini^  being  possessed  of  a  large  estate 
may  "not!  a-  '^^  Loudon  County,  employed  one  James  Lane  as  his  agent 
v^i^cr  cH^the  ^^  Steward,  with  authority  to  collect  the  rents,  and  contract 
forfeiture,  ac-  for  leascs,  &c.     The  leases  appear  to  have  been  usually  for 

rordngtothe     ,  ,.  .  -  ^^    ^  r    ,        •  r 

guo    unimo    three  uves,  with  covenants  on  the  part  of  the  lessees  tor 

vrilh       which         ^   '      '  ^  •■  1  •  •  r      ■• 

the  iTnt  was  certam  improvements,  and  a  clause  in  restramt  of  aliena« 

vccened.         ^j^j^  without  license  from  Carter. 

February  25ih,  1 767 y  William  Musgrove  took  the  lot  in 
question  for  three  lives,  as  appears  by  a  memorandum  in 
the  hand-writing  of  James  Lane^  of  that  date,  signed  by 
him.  Musgrove  dying  in  December^  1777 ^  application  was 
made  by  Nathaniel  Smithy  his  administrator,  for  a  lease  pur« 
suant  to  that  memorandum,  Robert  Carter  made  the  fbilow- 
ing  endorsenient  on  Lanis  certificate :  "  John  Musgrovc^ 
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«*  No.  1.  No.  4.  y.  Lan^s  certificate  gooi'*    By  diis  en-      April, 
dorseroent  it  was  probaUjr  meant,  that  d&e  tease  promised  to     s^r^r^ 
WiHUm  Mugrove^  now  dead,  should  be  made  to  his  eldest    ^^^^^ 
SOD,  yohn  Misgrove^  to  whom  Mr.  Carter  appears  to  have 
thought  the  right  to  the  leaae  descended  as  heir  to  his  fa- 
ther, for  the  lives  of  the  said  John  Musgrove  and  Vakndar 
Musgrove  ;  WHUam^  the  third  person  whose  name  was  to 
hav«  been  inserted  in  the  lease,  being  now  dead.  No  lease, 
however,  appears  to  have  been  made,  nor  any  farther  ap- 
plication to  Mr.  Carter  on  the  subject.     In  this  state  mat- 
ters remained  until  August  14th,  1789,  when  upon  a  com- 
promise of  a  suit  brought  by  Charles  Carter  for  the  above 
estate,  Robert  Carter  made  him  a  deed  for  one  moiety,  in- 
cluding the  lot  in  question.     Smithy  in  behalf  of  William 
Musgrov^s  estate,  appears  to  have  paid  the  rents  regularly 
to  Robert  Carter^ 9  agent ;  the  last  receipt  bearing  date  in, 
August  y  1790. 

John  Musgrove  having  come  of  age,  sold  the  lot  in  ques- 
tion to  RobertSy  the  complainant  in  Chancery,  and  executed 
a  d^edy  September  23d,  1791 ;  Nathaniel  Smith  **  at  the  time 
"  of  the  sale  having  given  him  all  the  information  he  pos- 
•*  sessed  relative  to  the  title.**  John  Musgrov^s  deed  to 
Roberts  (which  does  not  appear  to  have  been  recorded) 
recites  the  tide  to  the  lease  in  William  Musgrove  as  above, 
and  that  the  same  by  his  dea^  fell  to  John,  as  his  son  and 
heir.  This  deed  bears  date  about  two  years  before  a  third 
writ  of  ekgity  hereafter  mentioned,  was  levied  upcMi  the  lot 
in  question  ;  though  the  first  writ  was  levied  about  the  time 
of  the  deed. 

August  the  11th,  1791,  Mr.  Pendleton  being  about  to  levy 
an  elegit  on  this  estate,  constituted  Thomas  Pollard  his  agent 
to  superintend  the  levying  of  the  same  ;  with  full  powers, 
and  directions  to  receive  the  attornment  of  the  tenants  to 
him,  and  to  receive  and  give  acquittances  for  their  rents, 
as  they  should  from  time  to  time  become  due :  engaging 
to  confirm  whatsoever  he  should  do  in  the  premises.  Two 
writs  of  elegit  were  executed  in  September ^  1791 ;  and  in 
September^  1793,  a  third  was  executed,  which  included  the 
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lot  in  question,  then  occupied  by  the  comphiiiiaAt  ia  Cfaaii- 
eery,  Roberta.  PoUard  states  in  his  deposition  that  he  rc» 
eeived  the  rents  from  the  several  tenants  (making  no  ex- 
ception)  for  the  years  1791,  1792,  1793,  and  1794;  Mr. 
.  Pendktoriy  in  his  letter  o(^ February  6th,  1794,  requesthif 
him  to  continue  receiving  the  rents  until  a  proposidoft 
made  by  Charles  Carttr  to  him,  to  sell  as  much  of  the 
land  as  ivould  pay  off  his  debts,  should  be  completecL 
December  18,  1794,  Joseph  Jones  the  appellant,  having 
full  notice  of  the  three  elegits^  purchased  the  whole  estate 
of  Charles  Carter^  subject  to  the  same  ;  and  on  the  31st  of 
JforcA,  1795,  Mr.  y^;?^^,  for  the  consideration  of  ],340<L 
obtained  from  Mr.  Pendleton  a  release  of  his  claim,  under 
the  several  writs  of  elegiu  In  Charks  Carttr^s  deed  there 
is  a  covenant  that  th^  estate  is  free  aod  dear  of  all  incum- 
brances made  by  him  except  these  elegits. 

It  is  expressly  charged  iti  the  bilji,  and  put  in  issue,  dwt 
Mr.  Jones^  before  his  purchase,  went  over  the  lands ;  knew 
that  the  complainant  was  in  possession  of  the  lot ;  often 
conversed  with  him  about  the.  estate,  knowing  him  to  be  a 
tenant  therein  ;  had  heard  of  the  claims  set  up  by  the  te- 
nants ;  and  he  is  expressly  interrogated,  what  he  knew  or 
what  he  had  heard  of  the  claim  and  possession  of  the  com- 
plainant before  his  purchase  from  Charles  Carter.  To  these 
charges  and  interrogatories  he  pointedly  answers  thut  he 
is  a  stranger  to  the  transactions  between  Robert  and  Charles 
Carter^  previous  to  his  purchase  ;  that  he  does  not  recollect 
that  Charles  Carter  consulted  with  him,  or  made  any  other 
communication  respecting  his  claim  or  title  to  the  hmds, 
than  might  have  been  made  to  any  indifierent  person ;  that 
(with  respect  to  what  he  had  heard  or  been  informed  re- 
specting the  tenants'  right  before  he  purchased)  he  bad  al- 
ways understood  from  Charles  Carter  that  after  Ijl€  acquired 
a  title  to  the  land,  he  found  some  of  the  tenants  had  do 
leases,  or  other  pretence  to  continue  on  the  land,  than^  that 
of  promises^  as  they  said,  from  Robert  Carter^  or  his  c(^ 
lectors  ;  and,  wanting  the  land  to  cultivate  himself  he  de- 
manded possession,  but  they  refused  to  yield  it,  under  pcc^ 
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text  of  promises  from  Robert  Carter^  or  his  agents  ;  and  Aphil, 
diiat  he  should  have  proceeded  to  eject  them,  but  from  a 
oonviaion  that  he  should  soon  be  compelled  to  part  with 
the  land.  He  also  sutes,  that,  after  the  purchase  made  by 
kmaelf^  he  visited  the  tenants,  and  requested  information 
fm  what  terms  they  held  their  tenements  :  when  he  disco- 
vered that  the  complainant  had  no  lease  for  the  lot  in  ques- 
tion, or  produced  none  to  him  ;  that  to  ascertain  the  fact,  he 
examined  the  records  of  Loudon  and  Fairfax  Counties,  and 
eouid  find  none  ;  that  finding  several  other  tenements  in  the 
same  sitoation,  he  informed  those  tenants  that  unless  they 
would  give  up  their  lots,  or  come  upon  terms  with  him  for  rent^ 
ing  them^  he  would  have  ejectments  served  to  obtain  the 
possession,  which  the  complainant  refused  to  do,  relying 
•n  his  right  to  hold  the  land,  on  a  promisee  from  Robert  Car» 
frr,  or  some  agent  or  collector  of  his.  And  that  he  was 
mnacquainted  with  the  terms  on  which  the  tenants  re* 
'  spectively  held  their  tenements,  until  after  he  purchased  the 
lands  and  the  above  investigation  took  place.  The  Chan- 
cellor perpetuated  the  injimction  and  directed  that  a  lease 
should  be  made  for  the  lot  in  question  ;  from  which  decree 
yones  appealed  to  this  Court. 

[This  cause  having  been  argued  before  tlie  period  when 
Ae  present  reporters  commenced  the  publication  of  the  de- 
cisions of  the  Supreme  Court  of  Appeals,  the  arguments  of 
counsel  are  of  course  omitted.] 

Tuesday^  April  25,  1809.  Judge  Tucker  (after  sta- 
ting the  case  as  above)  proceeded  : 

That  John  Musgrove^  the  son  of  William^  (or  Smith  his 
administrator,)  had  an  equitable  title  to  a  lease  from  ^0- 
hert  Carter^  for  the  lives  of  himself  and  Valendar  Mis- 
grove^  is,  I  think,  fully  proved,  by  the  answer  of  Robert  Car- 
ter^  the  depodtion  of  Nathaniel  Smithy  and  that  of  Benja- 
min Dawson;  and  that,  until  yam/ary,  1788,  Mvhen  yohn 
Musgrove  came  of  age,  no  laches  is  imputable  to  him,  for 
Bot  taking  some  steps  to  procure  a  legal  title  to  ^ndi  a  term. 
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Bnt,  frtitn  that  period  it  is  imputable  to  him ;  for  in 
ments  of  this  aature,  bodi  parties  are  agents*     It  was  there- 
fore equally  incumbent  upon  John  Musgr&ot  to  demand  a 
lease,  as  upon  Robert  Carter  to  tender  one.     Eighteen 
mondis  elapsed  before  Charles  Carter  became  Uie  purcha- 
ser ;  and  in  all  that  time,  nothing  was  done  by  Musgrove  to- 
wards obtaining' a  lease.     He  does  not  eren  appear  to  have 
given  Charles  Carter  notice  of  his  chum*     But  in  SepUm" 
bery  1791,  three  years  and  a  half  after  he  became  of  age,  and 
two  years  after  Charks  Carter  had  purchased  the  land,  with- 
out any  communication  with,  or  license  from  him,  he  sells 
the  lot  to  the  complahumt  Roberts^  puts  him  in  possession, 
and  makes  him  a  deed,  which  is  found  among  the  exhibits  i 
recites  the  nature  of  Musffrov(?s  claim ;  and  nsust  have 
given  the  complainants  full  notice,  if  such  notice  had  not 
also  been  proved  by  NiUhaniel  Smith  in  hb  first  deposition. 
Roberts  then  was  a  purchaser  with  full  notice  of  the  nature 
of  Musgrove^s  tide.     Now,  although  Musgrove  had  an  in- 
dubitable claim  upon  Robert  Carter  for  a  lease,  when  he 
came  of  age  to  demand  it ;  it  was  a  mere  equitable  title 
that  he  had  to  one,  and  that  subject  to  all  the  covenants  and 
conditions  which  it  was  mutually  understood  between  WU* 
Ham  Misgrove^  the  father,  and  Lane^  the   agent  of  Robert 
Carter^  were  usually  inserted  in  the  leases  whidii  he  granted. 
Among  these  was  a  covenant  or  condition  against  alienation 
without  license,  by  which  condition,  William  Muagrme  and 
^fter  his  death  John  his  son,  were  equally  bound  in  equity 
as  Robert  Carter  was  to  grant  the  lease  for  the  three  lives. 
Roberts  had,  or  must  be  presumed  to  have  had,  fidi  no- 
tice of  all  this  when  he   bought  the  lot  and  took  an  ae- 
signment  of  John^s  right,     jfohn   Jkktsgrove  therein  en- 
gages to  give  every  assistance  in  his  power  to  Roberts^  to- 
wards obtaining  a  lease.     Why  did  not  Roberts  apply  to 
Charles  Carter  for  a  lease,  during  the  two  years  that  inter- 
vened  between  his  taking  this  assignment,  and  the  levying 
the  elegit  upon  the  lands  i  And  why  did  he  not  apply  or 
make  known  his   claim,  either  to  Charles  Carter ^  or  Mr. 
Pendleton^  for  eighteen  months  after  ;  and  before  Mr*  yones 
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had  become  a  purchaser  from  Carter;  aftd  a  still  longer  ^^l^^' 
period  before  he  purchased  the  right  of  the  tenant  by  ele» 
git  ?  Lastly  ;  why  did  he  not  shew  the  deed  of  assign- 
ment from  MusgroveXo  Mr.  Jtmes^  when  requested  to  com- 
municate his  tide  ?  but,  on  the  contrary,  why  did  he  stu- 
diously and  mysteriously  conceal  it  ?  Was  it  that  he  might 
drive  him  to  bring  an  ejectment,  and  when  he  had  got  a 
judgment  against  him  for  his  lands,  conjure  up  this  dor- 
mant equit)',  the  evidence  of  which  had  slept  for  near 
twenty  years,  for  the  purpose  of  saddling  him  with  the 
whole  expense  of  a  suit  at  law,  and  another  in  equity  I 
This  wilful  concealment  on  his  part,  in  my  opinion,  ought 
not  to  operate  to  his  advantage,  and  to  the  vexation,  delay, 
and  injury  of  a  person  pursuing  his  legal  rights,  without 
kno^Hedge  of  this  dormant  equity,  and  without  the  possi- 
btUty  of  discovering  it  by  his  own  researches  and  exertions.. 
No  fraud,  collusion,  neglect,  or  other  fault  whatsoever,  ia 
imputable  to  Mr.  Jones  in  the  whole  transaction  ;  yet,  (if 
I  understand  the  course  of  the  Court  of  Chancery,  though 
not  expressed  or  even  noticed  in  the  decree,)  may  he  be 
condenmed  to  pay  the  costs  of  both  suits.  The  rule  ca» 
veat  emptor^  applies  to  legale  not  to  latent,  and  much  less  to 
wilfully  concealed,  equitable  rights.(a)  Had  the  complain-  («)  1  ^a$k. 
ant  made  known  the  nature  of  his  claim  to  the  defendant, 
when  he  desired  it,  and  proposed  to  come  upon  terms,  all 
'  the  trouble,  expense,  and  deby,  which  have  ensued  from 
his  refusal  would  probably  have  been  avoided.  Having  de- 
fended his  title  at  law,  instead  of  acceding  to  so  reasonable  a 
proposal,  or  3t  once  bringing  his  bill  for  a  lease,  I  conceive 
that  he  is  not  entitled  at  this  day  to  the  aid  of  a  Court  of 
Equity  ;  his  own  conduct  throughout  being  a  violation  of 
hs  rules. 

But  this  is  not  the  only  ground  on  wliich  I  think  Roberts 
not  entitled  to  the  aid  of  a  Court  of  Equity.  Being  the  pur- 
chaser of  an  equitable  title  only,  with  full,  or,  at  least, 
strong  presumptive  notice,  that  the  tenant  was  restrained 
irom  alienation  without  license.  No  equivocal  act  of  a 
Vol.  lit  3   K 
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fair  purchaser,  for  ^  valuable  consideration,  of  the  fee^«iiii*' 
pie  estate,  not  having  notice  of  the  nature  of  his  title,  ought 
to  have  any  e£fect  upon  his  case,  unless  it  shall  appear  to  the 
satisfaction  of  the  Court  that  such  act  could  not  have  been 
done  diverso  intuitu  from  that  which  is  contended  for*  The 
acceptance  of  rent  from  the  alienee,  or  assigpee  of  a  tenant 
who  is  restrained  from  alienation  without  license,  is  one  of 
those  equivocal  acts,  which  may,  or  may  not,  amount  to  a 
recognition  of  his  tide,  and  a  waiver  of  the  forfeiture,  ac- 
cording to  circumstances.  Roberts  purchased  at  the  veiy 
time  that  Mr.  Fcndleton  sued  out  his  first  and  second  writs 
of  elegit^  and  though  neither  of  these  writs  were  levied  upon 
the  lot  in  question,  it  no  where  appears  that  he  ever  paid 
any  rent  to  Charles  Carter^  nor  indeed  to  Mr.  Pendktoti  / 
ail  the  receipts  taken,  up  to  the  21st  of  February^  1795, 
which  was  after  Jones'^s  purchase  from  Charles  Carter^  be- 
ing in  the  name  of  Natfianiel  Smithy  who,  as  administrator 
of  William  Mus^rove^  had  paid  the  rent  for  the  space  of 
nearly  one  and  twenty  years  before  ;  the  first  receipt  to  him 
bearing  date  March  ISthj  1774.  The  acceptance  of  rent 
by  Mr.  jfones  himself  (as  stated  in  the  bill  itself,  and  there- 
fore  need  not  be  proved  on  his  part)  was  on  a  condiuon 
that  it  should  not  affect  his  title*(fl)  The  presumption  that 
the  rent  was  accepted/ro/^^  Roberts^  with  a  Jiill  notice  of  the 
nature  of  his  title^  is  thus  com^etely  done  away ; 
and  having  gained  a  possession  contrary  to  the  equita- 
ble condition  annexed  to  Musgrove^s  tide,  of  which  he 
must  be  presumed  to  have  had  full  notice,  he  is  to  be  re- 
garded as  a  mere  tenant  at  sufferance,  or,  at  most,  as  tenant 
at  will.  In  neither  of  these  characters  would  he  have  any 
pretensions  kO  a  lease  from  the  appellant.  But  his  posses- 
sion has  been  relied  on,  as  sufficient  notice  to  the  purchaser, 
that  he  must  take  the  land  with  peril  in  equity  of  every 
right  which  the  holder  can  assert  against  the  seller.  To 
iiiis  it  is  enough  to  answer,  that  every  person  who  occupies 
the  land  of  another  as  tenant^  is  in  law  a  tenant  at  will,  unless 
he  can  shew  a  lease  of  his  lands,  whereby  his  term  is  ren- 
dered certain.     I  have  alreadj'  shewn  that  the  purchaser 
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made  every  inquiry  and  acruttny  which  d  knowledge  of  that 
possession  would  have  led  to.  And  to  me  it  appears  ^at 
RobcrUPs  equity,  be  it  what  it  might,  would  have  been,  and 
was,  destroyed  by  his  subsequent  conduct  to  the  appellant, 
for  the  reasons  already  mentioned* 

A  further  reason  why  Roberts  appears  to  me  not  to  be 
entitled  to  the  aid  of  a  Court  ol'  Equity,  arises  from  this 
circumstance.  If  he  was  entitled  to  a  lease  at  all,  it  was 
such  a  one  as  the  Chancellor  has  directed  to  be  made,  with 
covenants,  as  in  Robert  Carter* s  lease  to  Henry  Tayhr.  I 
have  before  said  that  John  Musgrove^  and,  I  will  now  add, 
all  who  claim  under  him,  were  in  equity  equally  bound  by 
the  terms  and  covenants  which  were  to  have  been  con- 
tained in  the  lease,  as  they  would  have  been  at  law,  if  the 
lease  had*  been  executed  by  both  parties  and  recorded. 
Among  the  covenants  contained  in  Taylor* s  lease,  one  was 
that  the  lessee  should,  within  three  years  from  the  date  of 
the  lease,  build  thereon  a  good  dwelling-house,  of 
certaitf  dimensions,  another  house  of  certain  dinnen- 
sions, '  as  good  as  comnK)n  tobacco-houses,  and  plant 
fifty  apple-trees,  and  fifty  peach-trees,  inclose  the  same  with 
a  lawful  fence,  and  at  all  times  during  the  term,  well  and 
sufficiently  maintain  and  keep  all  and 'singular  the  mes- 
suages, buildings,  and  fences,  &c.  in  good  and  sufficient  re- 
pair. Another  covenant  is,  that  the  tenant  should  not,  with- 
out license  in  writing,  work  more  than  four  labouring  hands  ; 
nor  commit  or  suffer  any  waste ;  nor  sell  or  dispose  of  the ' 
premises  %vichout  license  ;  nor  suffer  any  of  the  wood  or 
timber  thereon  to  be  disposed  of  otheririse  than  for  the 
building  fences,  and  necessary  uses  of  the  plantation  ;  and 
finally,  that  in  case  of  breach  or  failure  of  any  part  of  the 
above  covenants,  the  lessor,  his  heirs  and  assigns,  might  re- 
enter, and  hold  the  land,  as  if  that  deed  had  never  been 
made. 

Equity  considering  that  to  be  done  which  ought  to  have 
been  done,  will  refer  the  Commencement  of  the  lease  to 
the  time  when  Robert  Carter  made  the  promise  to  Smithy 
to  grant  a  lease  to  John  Musgrove^  for  the  two  remaining 
fives.     Although  it  should  be  contended  that  the  infancy  of 
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^TsoQ^*  y^An  Musgrove  should  protect  him  from  forfeiture,  on  air- 
count  of  the  nou-performance  of  the  covenaats  on  his  part ; 
}et  his  infancy  expired^  as  I  have  before  noticed,  m  Ja^ 
mtary^  1788.  From  that  period  his  infancy  could  be  no 
protection :  Roberts  purchased  in  September^  1791,  three 
years  and  a  half  after  John  Musgrove  came  of  age,  six 
months  after  the  time  when  the  improvements  ought  to  have 
l>een  made,  supposing  John  Musgrove*s  lease  to  have  been 
dated  the  day  he  came  of  age.  Two  years  and  a  half  more 
elapsed  before  Joneses  purchase  from  Charles  Carter  and 
,  from  Mr.  Pendleton  was  finally  completed.  In  his  answer, 
by  way  of  defensive  allegation,  and  as  a  reason  why  he 
•  should  not  be  compelled  to  make  a  lease  according  to  the 
prayer  of  the  bill,  he  states,  *'  that  there  are  no  improve- 
*^  ments  on  the  lot  in  dispute,  such  as  required  by  the  leases^ 
^^  and  the  land  is  very  much  cleared,  and  abused.^'  The  fact 
thus  put  in  issue  by  the  answer  goes  to  a  full  denial  of  the 
plaintiff's  equity.  The  depositions  of  Jqhn  Taylor^  Na^ 
thaniel  Smithy  Thomas  Pollard^  and  Daniel  Ficklim^  esta- 
blish the  fact  beyond  the  possibility  of  doubt,  there  being 
*  no  coniiicting  testimony  with  respect  to  it.  The  latter 
mentions,  "  that  he  once  saw  Roberts  setm^r  up  a  large 
"  kiln  of  wood  for  coals,  which  have  siiKe  been  burnt 
**  and  carried  away,  and  believes  he  saw  another;**  This 
was  not  merely  permissive,  but  wilful  waste.  It  is  a  prin- 
ciple in  equity,  that  he  who  demands  the  execution  of  an 
agreement  ought  to  shew  that  there  has  been  no  default  in 
him,  in  performing  all^  that  was  to  be  done  on  his  part.  For, 
if  either  he  will  fiot^  or,  through  his  negligence,  cannot^  per- 
form lYvf:  whole  on  his  side,  he  has  no  tide  in  equity,  to  the  per- 
formance of  the  other  party  ;  since  such  performance  coul3 
•  not  be  mutual  f  nor  will  equity  decree  a  specific  performance, 
U^  1  Fonb,  in  his  favour,  especially  if  circumstances  ate  altered,(a)  Xo 
say  nothing  of  the  non- performance  of  the  covenants  re* 
specting  buildings,  orchards,  and  keeping  the  premises  in 
repair,  what  compensation  canr  Roberts  now  make  for  the 
wastr.  and  destruction  which  it  is  thus  proved  he  has  com- 
jnlttcd  ?     Will  equity  decree  in  &vour  of  a  party  who 
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comes  into  us  Court  with  such  unclean  hands  ?  Will  it  de. 
clare  that  the  appellant  was  not  equally  entitled  to  the  hene- 
fit  of  the  covenants  intended  to  have  been  comprised  in  the 
kasc,  as  the  appellee  ?  And,  if  so,  will  it  relieve  the  appel- 
lee against  a  judgment  at  law,  which,  for  aught  that  ap- 
pears to  the  contrary,  the  appellant  might  have  been  enti- 
tled to,  though  Robert  Carter^  Charles  Carter^  or  Edmmd 
Pendleton  had  sealed  the  lease  which  the  Court  of  Chancery 
have  directed  the  appellant  to  execute  ;  I  think  not,  and 
for  all  these  reasons  am  for  reversing  the  decree,  and  dis- 
solving the  injunction,  &c. 


445 


April, 

1809. 


Roberts. 


Judge  Roane.  This  case,  considered  independently  of 
aHy  unauthoristd  acts  of  commission  or  omission,  in  rela- 
tion to  the  promises,  on  the  part  of  the  appellee,  or  those 
under  whom  he  claims,  and  supposing  the  legal  title  acquired 
by  Mr,  J  ones  ^  to  be  out  of  the  case,  would  be  very  strong 
in  favour  of  the  appellee.  I  should,  in  that  view,  probably 
get  over  the  objection  that  the  partictdars  of  the  tide  of  the 
appellant  are  not  set  out  and  deduced  in  the  bill ;  nor  should 
I  have  much  doubt  but  that  the  case  of  the  appellee  (taking 
Taylor*s  lease  as  a  model,  and  founding  a  construction 
upon  the  whole  instrument)  would  justify  the  title  and  entry 
of  William  Musgrove^s  he'ir^  from  whom  the  appellant  claims. 
The  case,  however,  as  it  is,  and  considered  in  relation  to 
yones^  lies  within  a  narrow  compass,  and  I  shall  not,  there- 
fore, enter  particularly  upon  the  above  topics. 

It  <^annot  be  doubted  but  that  Musgrove^s  lease,  had  it 
been  obtained,  would  have  contained  stipulations  on  his  part 
for  the  building  and  repairs  of  houses,  and  the  planting  of 
orchards  ;  as  also  for  the  keeping  a  limited  number  of 
hands  on  the  premises,  and  against  the  destruction  and  car- 
rying away  of  timber,  &c  Considered  as  a  lease  for  lives^ , 
which  might  at  any  time  expire,  the  former  stipulations 
ought  to  have  been  forthwith  performed,  else  there  might 
have  been  no  houses  nor  orchards  on  the  premises  for  the 
ne:xt  tenant,  and  thus  a  beneficial^  lease  to  others  might 
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have  been  prevented  ;  and  the  covenants  of  the  latter  class^ 
if  broken,  inflicted  a  lasting  damage  upon  the  inheritance. 

On  the  testimony,  none  of  these  stipulations  have  been 
complied  with,  and  yet  the  appellee  has  to  contend  against 
a  legal  title.  It  is  supposed  that  a  cause  of  forfeiture  in  the 
premises,  incurred  by  those  under  whom  Roberts  claims,  and 
not  waived  by  some  act  of  Jones^  or  those  under  whom  he 
claims,  would  bind  Roberts^  as  much  as  one  committed  by 
'  .  himself,  and  in  the  time  of  the  present  appellant.  But  it 
is  shewn  in  evidence,  in  addition,  that  there  is  not  only  a 
neglect  to  build,  and  plant  orchards,  and  keep  them  in 
repair,  by  Robert^^  after  jfones^s  title  accrued,  and  up  to  the 
present  time,  but  also  that  Roberts  himself  burnt  coal  and 
carried  it  off  the  premises.  This  (to  say  nothing  of  the  in- 
juries committed  on  the  land  by  extensive  clearings)  was 
long  after  any  of  those  acts  of  Robert  Carter  or  Charles  Car- 
ier  which  have  been  relied  upon  to  import  a  waiver  of  the 
fort*eitures.  There  is  nothing,  after  this,' which  can  be  set 
up  aft  having  that  effect,  but  the  receipt  of  rent  by  Pendk" 
»  •  tor^s  agent*  As  for  such  acceptance  on  the  part  of  Jones^ 
he  expressly  denies  that  he  ever  received  any  after  the  pur- 
chase from  Carter  :  the  only  question  on  this  ground  then, 
is,  whether  the  receipt  of  rent  by  Pollard  for  E.  Pendleton^ 
of  21st  of  February^  1 795,  (or,  indeed,  any  other  receipt  for 
rent,)  could  have  that  effect. 

It  is  here  to  be  remarked,  that,  by  Taylor^ s  lease,  the 
rent  was  to  be  paid  at  the  house  of  the  lessor  in  Westmore^ 
land  County :  and  can  it  be  reasonably  inferred  that  the 
lessor  inerv  of  breaches  of  covenants  committed,  perhaps, 
two  hundred  miles  off,  or  that  he  meant  to  release  them  i 
<«)  Ctvfp.  Certainly  not.  The  case  of  Doe^  exdem,  Cheny^  v.  Batten^(a) 
shews  us  that  the  question  always  is,  juo  animo  the  rent 
was  received,  and  what  was  the  real  intention  of  both  par- 
ties. To  say  that  this  acceptance  amounted  to  waiver  of 
the  forfeiture  incurred  by  non-performance  of  the  cove-  ^ 
nants,  which  were  to  be  performed  on  the  land,  would 
amount  to  a  release  of  such  covenants  in  all  cases,  unless 
indeed  the  lessor  had  changed  his  supulation  as  to  the  place 
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of  receiving  the  rents,  and  agreed  to  receive  them  on  the 
premises,  or  had  bound  himself  io  keep  an  agftrnt  on  or  near 
the  premises  ;  neither  of  which  he  has  done,  or  was  bound 
to  do,  in  this  case. 

On  the  ground,  then,  that  the  mere  acceptance  of  rent  has 
not  the  effect  of  waiver  in  the  case  before  us  ;  that  the  ap- 
pellant has  got  the  law  on  his  side  by  the  recovery  in  eject- 
ment ;  and  that  the  appellee,  or  those  under  whom  he 
claims,  have  committed  material  wrong  and  injury,  in  rela- 
tion, as  well  to  the  temporary,  as  the  permanent  interests 
of  the  inheritance,  I  am  of  opinion,  that  the  appellee  is  not 
entitled  to  arrest  the  legal  title  of  the  appellant,  and  that  the 
decree  should  be  reversed  and  bill  dismissed. 


m 


April» 

1809. 


Roberts. 


Judge  Fleming.  There  being  a  judgment  at  law  against 
the  appellee  for  the  land  in  controversy,  he  comes  into  a 
Court  of  Equity  for  relief,  in  which  he  states  his  equitable 
tide  to  the  premises  to  be,  that  in  February j  1767,  James 
Lancy  the  agent  of  Robert  Carter^  then  proprietor  of  the 
land,  gave  to  IVilliam  Musgrove^  under  whom  the  appellee 
claims,  a  written  promise  that  he  should  have  the  lot  in 
question  for  three  lives,  and  put  him  in  possession  :  that 
about  the  year  1779  or  1780,  {William  Musgrove  being  then 
dead,)  Robert  Carter  promised  Nathaniel  Smithy  the  admi- 
Bistrator  of  Musgrove^  and  guardian  to  his  children,  to  make 
a  lease,  conformably  to  the  paper  signed  by  Lane^  and  send 
it  up  ;  which  paper  was  left  with  the  said  Robert  Carter ^  for 
that  purpose  ;  but  a  lease  was  never  made  :  that  afterwards 
jRobert  Carter  conveyed  the  land,  by  a  deed  of  compromise, 
to  Charles  Carter ^  who  sold  and  conveyed  it  to  Joseph  Jones j 
the  appellant.  The  most  favourable  situation  in  which 
Roberts  can  expect  to  be  put^  is,  that  he  stand  in  the  place 
of  Jilusgrovey  and  Mr.  Jones  in  the  place  of  Robert  Carter  ; 
an^  that  a  lease  should  have  been  made  by  the  latter  im- 
mediately after  the  written  promise  of  Lane^  or  in  the  year 
'*!  779  or  1 780,  when  Smithy  the  administrator  of  Musgrove^ 
and  guardian  of  his  children,  applied  for  one.  We  are  next 
to  inquire  what  kind  of  a  lease  he  had  a  right  to  expect, 
and  the  only  guide   we   have  on  the  subject  is  a  copy  of  a 
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Afrtl,  lease  from  Robert  Carter  to  Henry  Tayior^  snoti^r  tenant 
on  the  land,  dated  the  16th  of  OctQber^  1755,  referred  to  in 
the  decree,  and  spread  upon  the  record,  in  which  there  *  are 
several  important  covenants  to  be  performed  by  the  tenant, 
as  have  been  stated  by  one  of  the  judges  who  has  preceded 
me.  It  b  preisumed  that  ntiKher- Musgrove^  nor  those  who 
claim  under  him,  had  any  just  pretensions  to  a  lease  on  terms 
more  favourable  than  those  in  that  above  recited  ;  and  when 
the  appellee  came  into  a  Court  of  Equity,  for  relief  against 
a  judgment  at  law,  he  should  have  appeared  with  clean 
hands  and  a  pure  front,  and  shewn  that  he  bad  himself  done 
equity,  by  fulfilling  the  several  covenants  contained  in  the 
recited  lease  ;  but  so  far  was  he  from  having  done  so,  that 
it  is  in  evidence,  by  the  testimony  of  four  witnesses,  to 
wit,  TayhTj  Smithy  Pollard^  and  Ficklin^  that  the  premises 
are  in  a  ruinous  state,  that  neither  fruit-trees  have  been 
planted,  nor  houses  erected,  agreeably  to  the  covenants 
aforesaid,  and  that  such  as  have  been  erected,  were,  at  the 
time  of  ts^ing  the  depositions,  rotting  and  tumbling  down* 
And  it  is  moreover  proved  by  the  deposition  of  FicJUirij  that 
the  present  tenant,  Roberts,  committed  actual  waste,  by 
cutting  wood,  and  burning  charcoal,  and  conveying  it  off 
die  premises* 

It  seems  almost  unnecessary  to  remark,  that  it  is  of  the 
highest  importance  to  the  proprietors  of  lands,  let  out  on 
leases,  and  especially  on  long  leases,  thkt  the  covenants  con- 
tained in  them,  for  the  improvement  of  the  lands,  and  for 
the  prevention  of  waste,  should  be  stricdy  and  punctuallr 
fulfilled  ;  and  I  shall  only  add,  that  it  is  my  opinion  that 
the  appellee,  by  his  unwarrantable  conduct  in  failing  to  erect 
the  buildings,  and  to  plant  the  fruit-trees  mentioned  in  the 
eovenants ;  and  also  in  not  only  permitting,  but  actually 
committing,  waste  on  the  premises,  has  forfeited  his  equita- 
ble tide,  if  any  he  had,  and  that  the  decree  ought  to  be 
reversed,  the  bill  dismissed,  and  the  appellant,  or  his  repre- 
sentatives, (he  being  dead,)  idlowed  the  benefit  of  the 
.judgment  at  law. 

By  the  whole  Court,  the  decree  of  the   Superior   Co^irt 
of  Chancery  reversed,  and  the  bill  dismissed. 
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Beasley  against  Owen.  ^^^^.^**^ 

AT  the  last  term,  this  cause  was  argued  and  decided  ; 
but,  at  Mr.  Hay^s  request,  who  stated  it  to  be  a  case  of  the  of  the  Court 
first  impression  on  a  branch  of  our  sUtute  of  frauds,  which  jir^Ji^^  by^ 
was  not  to  be  found  in  the  statute   of  29th  Car.  II.  and  *^f  ^^^  ^^ 

set  aside  a 

that  it  was  of  great  importance  that  such  an  adjudication  jurlgmcnt, 
should  be  made  as  would  most  effectually  prevent  frauds,  apprehenuoo, 
in  the  loan  of  personal  property,  the  Court  consented  to  a  the  oi^d^  be 
re-argument  at  the  present  term  ;  and  accordingly  directed  ^^^e'  done 
the  Clerk  to  set  aside  the  judgment.      1  he  Clerk,  not  hear-  *'    *    •"^^' 

J       ^  '  quent     term, 

ing  the  directions  of  the  Court,  omitted  to  make  the  entry  ;  »»*>  the  cause 
J    L  •  -1  .  .       1  .   re-docketed. 

and  the  question  now  was,  in  what  manner  the  cause  should 

.     Ill,  Conitrectiou 

again  be  put  on  the  dockeu  of  the  statute 

of  frauds  and 

Mr.  Hay  cited  Thornton  v.  Corbin/^d)  as  in  point*  to  loans  'of 

slaves. 

]VIr.  CcJl  (as  amicus  curies)  also  cited  Murray  and  others  w.  B.  bj  his 
V.  Carrot  &  Co.(A)  in  which  case,  he  observed,  a  similar  tn^^'^i^  ''\ 
•rder  had  been  made.  '  os'Ssf  o  "  !rf 

his  son-in-law. 

The  directions  of  the  Court,  in  this  case,  were  recollected  ^'  ^-  ^  his 

two  errand - 

by  the  bar,  and  noted  by  Judge  Tucker^  as  well  as  by  the  sons,  J.  B. 

and   E.  B. 

reporters.  (sons  of  the 

said    ir.     B, 

Judge  Roane  considered  this  a  much  stronger  case  than  Sme  Infant^) 
Thorton  v.  Corbin.     There  the  omission  arose  from  a  mis-  JJer^{|oJJ,j 
take  of  the  counsel  ;  here  it  was  the  act  of  an  officer  of  the  J"™^  to  law- 

ful    age ;     m 

Court,  whose  duty  it  was  to  make  the  entry.     He  was  in  1792,  he  r^r- 

^  '  -      /  .  ,  bally  \eut  the 

favour  of  re-docketmg  the  cause.  slave  to   his 

said    son-iu- 

Judge  Tucker  said,  that  having  himself  taken  a  note  of  ^^^*  pu^ose 
the  resolution  of  the  Court,  and  being  assured  also  by  die  "j^^'^'mabu- 

^  ,.  nance    of  hia 

(a)  3  Call,  231.  232.     (*)  3  Call,  3/3.  children,"  re- 

servuig  the 
nght  to  take  him  back  whenever  h«  should  think  proper  ;  an»l,  in  1790, /o//r  yeart  after- 
-wards,  died  ;  in  the  same  year  his  will  was  admitted  to  record,  the  surviving  irrand-clrild 
beini;  still  under  age  ;  in  1801,  when  that  grand-child  attained  his  full  age,  ilie  sluve  waft 
t|J(en  in  execution,  and  publicly  sold  as  the  property  of  ff .  B.    It  was  held  that  tlie     re- 
cording of  the  will,  in  1796,  was  a  sufficient  declaration,  within  tlie  meaning  of  the  slatute 
C4f  frauds,  to  protect  the  right  of  the  graud-cUld,  b  opposition  !•  the  claiins  of  the  credit- 
ors  of  the  fatlier. 

Vol.  III.  .^I. 
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April,  gentlemen  who  repon  its  decisions,  that  such  an  order  was 

y^^srs^  made,  he  could  have  no  difficulty  in  granting  the  motion  to 

Beasicy-  re-docket  the  cause,  especially  as  it  was  warranted  by  pre- 

Owen.  cedents. 


Judge  Fleming  concurring  ;  the  cause  was  re-docket^ 
ed  by  the  unanimous  opinion  of  the  judges* 

On  the  merits. 

This  cause  was  argued,  at  the  last  term,  by  M'Rae^  for 
the  appellant,  (Beasley^  and  Hayy  for  the  appellee,  {Owen^ 
and  again,  at  this  term,  by  George  JT.  Taylor  and  M^Rae^ 
for  the  appellant,  and  Hay^  for  the  appellee* 

The  facts,  as  disclosed  by  the  appellant's  bill  of  excep- 
tions, (who  was  defendant  in  the  Court  below,)  were,  that 
William  Hurty  grandfather  of  the  appellant,  lent,  in  the  year 
1792,  a  slave,  the  subject  of  the  present  controversy,  to  his 
son-in4aw,  William  Beasley^  (the  appellant's  father,)  to  as- 
sist in  maintaining  his  (the  said  Willion^s)  children,  reser- 
ving the  right  of  taking  back  the  said  slave  when  he  should 
think  proptr ;  that  the  said  William  Hurt  departed  thi& 
life,  m  the  year  1796,  before  the  expiration  of  ^ve  years 
from  the  time  of  the  loan,  and  while  the  appellant  was  an 
infant ;  that  the  said  William  Hurt  had  previously,  by  his 
will,  bearing  date  the  31st  ot  August^  1789,  which  was  part- 
ly proved  in  Nottoway  County  Court,  in  December ^  1796, 
and  fully  proved  on  the  5th  otjanuaryy  1797,  (and  which  b 
set  out  in  hctc  verba^  among  other  things,  bequeathed  the 
said  slave  as  follows :  *'*'  Item,  I  give  unto  my  two 
♦•  grandsons,  John  Beasley  and  Edwin  Beasley,  the  negro 
^  man,  now  in  possession  of  William  Beasley^  their  father, 
^  as  soon  as  they  come  to  lawful  age,  to  be  equally  divided 
**  between  them,  to  them  and  their  heirs  forever.  Item^ 
♦*  my  will  is,  that  my  son-in-law,  William  Beasley^  shall  not 
^^  have  any  part  of  my  estate,  except  what  I  had  given  him 
^^  in  the  life-time  of  my  daughter  Anne^  his  late  wife  ;''  &c« 
that  yohn  Beasley ^  the  brother  and  co-legatee  of  the  ap* 
pellant,  died  in  the  life-time  of  the  testator ;  and  that  the 
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^Akcr  distributees  of  the  estate  o(  William  Hurtj  the  grand*      April, 


father,  had  released  all  their  right  to  the  slave  in  question 
to  the  appellant ;  that  the  appellant  became  of  full  age  in 
1801,  and  was  living,  as  a  storekeeper,  with  a  merchant  in 
Petersburg^  at  that  daue,  when  the  slave  was  seized,  and 
publicly  sold,  by  the  Sheriff  of  Charlotte  County,  (about  90 
miles  distant  from  Peter^burg^  by  virtue  of  an  execution 
against  the  goods  and  chattels  of  the  appellant's  father, 
William  Beasley ;  and  the  appellee  became  the  purchaser, 
as  the  highest  bidder,  at  the  sale  ;  (which  was  not  proved 
to  have  been  forbidden  ;)  that  the  said  William  Hurt  de« 
livered  the  slave  to  William  Beasleyj  more  than  five  years 
before  the  seizure  and  sale  aforesaid,  and  that  he  had  con* 
tinued  possessed  of  the  ssdd  slave  from  the  time  of  such  deli- 
very, until  he  was  so  seized  and  sold  by  the  sheriff;  that, 
after  the  appellee  (who  was  the  plaintiff  in  the  Court  below) 
bad  purchased,  the  slave  as  aforesaid,  and  had  him  in  his 
possession,  the  appellant,  in  February ^  1802,  possessed 
himself  of  him ;  to  regain  which  possession,  an  action  of 
detinue  was  brought,  to  which  the  defendant  pleaded  non 
Jetinet^  and  issue  thereupon. 

On  the  above  statement  of  facts,  the  plaintiff  moved  the 
Court  to  instruct  the  Jury,  that  the  peaceable  and  uninter* 
rupted  possession,  by  the  said  William  Beaskyy  of  the  slave 
in  question,  by  virtue  of  a  loan  from  William  Hurt^  having 
continued  from  the  year  1792  till  the  year  1801,  subjected 
the  sadd  slave  to  the  payment  of  the  debts  of  the  said  Wil* 
fiflw  J?«M&y,  by  execution  in  the  year  1801,  although  Wil- 
liam Hurt^  the  lender,  died  in  the  year  1796,  after  having 
made  a  will,  in  which  the  sud  slave  is  bequeathed,  as  afore- 
saidr  to  his  two  grandsons.  The  Court  did  so  instruct  the 
Jury,  and  the  defendant  excepted  to  their  opinion.  Ver* 
diet  for  the  plsundff  for  the  slave,  of  the  price  of  140/.  and 
150  dollars  for  detention.  The  defendant  appealed  to  thi^ 
Comrt« 

M^Rats,  for.  the  appellant.  ;  The  ground  of  the  instruct 
tion  of  the  Court  below  was,  that  the  loan  made  by  William 
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Hurt  was  not  a  b(ma  fde^  but  a  pretended  loaii,  comiiig 
tvithin  the  meaning  ot  the  statute  of  frauds.  We  contend 
that  it  was  a  fair  transaction. 

On  comparing  our  statute  of  frauds  with  die  29di  Gfr. 
IL  it  win  be  observed^  that  no  provision  exists  in  the  litter 
respecting  hans  :  it  follows,  dien,  that  no  acyudication  of 
the  Courts  of  England^  founded  on  that  statute,  can  apply 
to  the  case  before  us. 

If  the  loan,  which  was  made  in  1792,  had  continued  for 
more  than  five  years,  without  demand,  or  declaration  made 
shewing  that  the  purposes  of  the  loan  were  fair,  there  could 
be  no  question  but  the  purchaser  of  the  slave  would  be  pro- 
tected ;  but,  according  to  the  letter  and  meaning  of  the  act, 
this  loan  ought  to  be  considered  as  prevendng  the  mere 
possession  from  giving  a  tide.  It  is  true,  at  the  dme  of  the 
loan,  there  was  no  declaration ;  but  the  person  lending  died 
in  1 796 ;  and  the  person  enjoying  the  loan  had  had  the  slave 
in  his  possession  iotfour  years  only,  when  the  will  of  Hurt 
was  proved,  which  made  a  dispositkm  of  the  property,  and 
was  a  complete  declaration  within  the  meaning  of  the  act* 

The  five  years  not  having  elapsed,  the  right  of  the  lender 
existed  as  fully  then  as  when  the  slave  was  lent.  The  four 
years'  possession  did  not  give  a  title.  Wheie  is  the  dif* 
ference  between  the  lender's  making  a  declaratioii  by  his 
will,  and  doing  it  the  next  day  after  the  loan  teade  i  The 
possession  not  having  given  right,  there  was  nod^itig  to  pre- 
vent the  lender  from  disposing  of  the  slave  by  his  wilL 

No  fraud  appears  in  the  whole  trantactioh.  The  loan 
was  publicly  made,  for  the  laudable  purposlb  of  supporting 
the  infant  grandchildren  of  the  lender,  who  reserved  the 
right  of  taking  back  the  property  whenever  be  shdcdd  think 
proper. 

Hay^  for  the  appellee.  William  Beaslmf  was  in  posses 
sion  of  the  slave  in  1801 :  by  virtue  of  an  execution,  beiras 
taken  and  sold,  in  the  year  1802,  and  the  appellee  (Owen) 
became  the  purchaser:  it  is  now  contended  that  Beasky 
was  not  the  proprietor !    It  is  not  material  whether  lb  ^ 
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the  proprietor  or  not  He  had  been  in  possession  so  long,  ^T^^' 
that,  according  to  the  laws  6f  the  land,  die  property  was 
liable  to  be  taken  in  execution.  He  had  had  the  uninter- 
rupted possession  from  1792  to  1801  ;  was  the  ostensible 
owner  to  all  the  worid  ;  and  it  is  now  insisted,  that  a  fair 
purchaser  of  this  property,  under  execution,  shall  be  depri- 
ved of  it  ! 

There  was,  in  William  Beasley^  (notwithstanding  the  in- 
tervention of  the  death  of  the  testator,)  a  continued  posses* 
sion  of  the  slave,  sufficient  to  protect  a  purchaser.  It  is  the 
possession^  unaccompanied  by  a  declaration  at  the  time  of 
the  loan,  or  uninterrupted  by  process  of  law,  which  the 
statute  regards.(l)  The  question  ofyrawrf  was  not  consi- 
dered by  the  Court  below.  It  was  not  a  contest  between 
persons  claiming  under  Hurt^  but  between  a  purchaser 
for  valuable  consideration,  and  a  mere  volunteer. 

The  declaration  in  the  will  of  ZTt/rf,  has  been  relied  upon 
by  Mr.  M^Rae.  But  the  loan  was  verbally  made.  A  sub- 
sequent declaration  that  a  person  has  made  a  loan,  does  not 
take  the  case  out  of  the  statute.  The  law  requires  that  the 
declaration  should  be  made  by  that  deed,  or  that  will  under 
which  the  benefit  of  the  loan  is  claimed. 

It  is  no  objection  to  the  title  of  the  purchaser,  that  Hurt 
died,  and  that  his  wiH  was  published  before  the  expiration 

(1)  The  statute  of  frauds  and  perjuries  was  first  passed  in  Virginia,  in  the 
year  1785,  and  took  effect  the  first  day  of  January,  1787.  (Sec  Rev.  Code, 
V.  1.  c  10.  p!  15.)  1  he  statute  29  Car.  II.  was  never  adopted  in  this  State. 
The  clause  respecting  loam,  is  in  the  following  words  :  <*  Where  any  loan 
<'  of  goods  and  chattels  shall  be  pretended  to  have  been  made  to  any  person 
'*  with  whom,  or  tliose  claiming  under  him,  possession  shall  have  remained 
**  by  the  space  of  five  years,  without  demand  made,  and  pursued  by  due 
^  pH>ees8  at  law,  on  the  part  of  the  pretended  lender,  or  where  any  reserra- 
<(  tion  or  limitation  shall  be  pretended  to  have  been  made  of  a  use  or  pro> 
"  perty,  by  way  of  condition,  reversion,  remainder,  or  otherwise,  in  goods 
**  and  chattels,  the  possession  whereof  shall  have  remained  in  another,  as 
^  sjtbreiaiA  the  flame  shall  be  taken,  as  to  the  creditors  and  purchasers  Of  the 
**  pe^nont  aforesaid  so  remaining  in  possession,  to  be  fraudulent  within  this 
"  act,  and  that  the  absolute  property  is  with  the  possession,  unless  such  loan, 
*«  reservation,  or  limitation  of  use  or  property,  were  declared  by  will  or  by 
^  deed,  hi  writliiig^  prreved  und  recorded  as  aforesaid ;"  i.  c.  if  it  inehide  lauds, 
ai|^i|^K!y«iices  of  land  ;  if  personal  estate  only,  by  two  witnesses. 
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April,     of  five  vears.    The  limitation  having  once  begun  to  run,  it 

y^^  ^^^    never  ceases  to  operate.     Thb  principle  was  recognised  io 

Beasiey      Fitzhugh  V.  Ander80ju(a)    But,  in  truth,  the  slave  vested 

Oweti.       in  the  executors  of  Hurt ;   and  the  time  he  was  held  by  , 

,  .2>/     L  ^^^°^  **  ^^  ^  added  to  the  previous  time, so  as  to  rnp§titutft 

Muttf.  289.     one  continued  term* 

The  very  point  decided  in  Fitzhugh  v.  Arukrson^  exists 
in  this  case  ;  and  although  that  occurred  anterior  to  our 
statute  of  frauds,  yet,  on  general  principles  of  law  and 
equity,  and  for  the  protection  of  creditors,  it  was  held  that 
the  loan  should  be  deemed  a  gift. 

JU^RaCy  in  reply.  The  case  of  Fitzhugh  v.  Andersofip 
did  not  turn  on  the  construction  of  our  statute  of  frauds, 
and  the  cases  are  totally  different  in  all  their  leading  cir- 
cumstances. In  that  case,  the  loan  was  for  an  indefinite 
period,  and  for  no  specified  object :  the  son  enjoyed  the 
slaves  for  a  great  length  of  time  ;  used  them  as  his  own  ; 
removed  to  a  distant  county,  and  acquired  credit  on  the 
strength  of  his  possession.  That  decision  may  be  very  cor- 
rect, and  still  a  very  different  one  might,  with  great  proprie- 
ty, be  given  in  this  case.  Here  the  loan  was  for  a  definite 
period :  the  object  was,  the  support  of  the  grandchildrea 
of  the  lender ;  and  so  far  from  being  fraudulent,  it  wn 
humane  and  honourable. 

Wednesday y  March  22.  The  Judges  pronounced  their 
opinions. 

Judge  Tucker.  By  the  statute  of  frauds  and  peijories^ 
it  is  among  other  things  enacted,  ^  that  where  any  kNutof 
*^  goods  and  chattels,  shall  be  pretended  to  have  been  made 
^  to  any  person,  with  whonij  or  those  claiming  under  hiim 
*'  possession  shall  have  remained  for  the  space  of  Jv9€  yoon^ 
^^  without  demand  made  and  pursued  by  due  process  at  law,  oa 
^  the  part  of  the  pretended  lender  ^  the  same  shall  be  taken  as 
^^  to  CREDrroRs  and  purchasers  of  the  persons  aforesaid^  a^ 
*^  RXMA.IKING  IN  POSSESSION,  to  bc  frandulcnl  within  that  atf'» 
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^*  And  that  the  absolutl  property  is  with  the  possession,      April, 
**  unless  such  loan,  reservation,  or  limitation  of  use  or  pro- 
**  pcrty,  were  declared    by   will,  or  by  deed,  in  writing, 
^  proved  and  recorded  as  therein  before  directed." 

It  appears  by  the  bill  of  exceptions,  that  William  Becui"  ' 
ky^  the  debtor,  in  whose  possession  the  slave  in  question  was 
taken,  by  virtue  of  a  writ  oi  Jieri  facias^  and  sold  at  public 
auction,  by  the  sheriff,  to  the  plaintiff,  Owen^  had  been  in 
peaceable  possession  of  that  slave  from  the  year  1792,  to 
1801,  under  a  loan  thereof,  from  one  William  Hurtj  who 
died  in  1796,  having  made  his  will,  dated  in  1789,  whereby 
he  bequeathed  the  slave  to  the  appellant,  his  grandson,  who 
was  not  of  age  until  1801 ;  and  that  Hurfs  executors 
proved  his  will,  and  qualified  as  executors  diereto  in  De* 
cember^  1796»  The  clauses  in  the  will  which  are  relied  on, 
in  favour  of  the  appellant,  as  taking  the  case  out  of  the  sta- 
tute of  frauds  and  perjuries,  are  as  follows  :  ^  Item,  I  give 
**  to  my  two  grandaons,  John  Beasley  and  Edtvin^  the  negro 
**  man  now  in  the  possession  oSW.  Beasley  ^  their  father  j  as 
^  soon  as  they  may  come  to  lawful  age,  to  be  equally  di- 
**  vided,  &c.  Item,  my  will  is,  that  my  son-in-law,  W. 
*.*  Beasley  J  shall  not  have  any  part  of  my  estate^  except  what 
^^  I  had  given  him  in  the  life-time  of  my  daughter.^  The 
win  was  proved  in  Nottoway  County,  where  the  testator 
appears  to  have  resided.  The  seizure  and  sale  of  the  slave 
were  made  by  the  Sheriff  of  Charlotte  County.  There  ia 
no  residuary  clause  in  the  will,  so  that  the  value  of  the  la- 
bour or  hire  of  the  slave  from  the  testator's  death  until  his 
grandson  came  of  age  in  1801,  was  undisposed  of;  the  le- 
gal right  to  the  slave  and  to  his  labour  and  hire,  until  that 
period,  was  consequently  in  the  executors. 
-  In  considering  this  case,  I  am  much  inclined  to  doubt 
whether  parol  evidence  of  a  loan  of  a  slave,  or  of  the  con- 
ditions of  such  a  loan,  be  admissible  in  a  contest  between  a 
creditor  or  purchaser,  from  the  person  in  possession,  after 
diat  possession  shall  have  continued  peaceably,  and  without 
4emandt  for  five  years  ;  upon  the  grounds  of  this  Court's 
^edskm in  die  case  of  Jordan  v.  MvTray^{a)  and  in  Tur^  {fyzCaU^u. 
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^Im**  ^^^*  rumer,(a)  thtrt  being  the  same  reason,  I  conceive, 
for  rejecting  such  evidence  of  a  pretended  loan^  since  the 
statute  of  frauds  and  perjuries,  as  of  2i  pretended  giji^  vm^ef 
the  act  of  1758,  c*  1.  But,  as  no  exception  was  oflfered  td 
(a)  1  Wath.  ^^  admission  of  such  evidence,  I  pass  it  over.  The  ob- 
^^^'  ject  of  the  statute  of  frauds  and  perjuries,  seems  to  me  tc» 

have  been,  to  shut  out  all  question  respecting  the  pro^ 
petty  of  a  slave  held  in  possession  by  a  debtor y  or  vendor ,  for 
the  space  of  five  years,  as  between  a  creditor  of,  or  a  pur* 
chaser  from,  the  person,  in  whom  such  possession  has  re- 
mained without  demand  for  five  years,  and  die  person 
claiming  such  slave  as  his  awn  absolute  proper^,  by  virtue 
of  any  loan,  reservation,  or  limitation  of  a  use  diereof,  or 
property  therein,  unless  such  loan,  &c«  were  declared  byr 
will  or  by  deed  in  writing,  proved  and  recorded,  as  by  that 
act  is  required.  In  the  present  case,  I  doubt  whether  the 
bequest  contained  in  the  will  of  W.  Ifurt,  is  sufficiently 
dear  and  explicit  to  answer  the  purposes  of  the  act,  by 
giving  notice  to  all  persons  that  the  paramount  right,  and 
absolute  property  in  the  slzvcy  whose  name  is  not  mentioned^ 
stiU  remained  in  the  representatives  of  the  testator,  Wiiliam 
Hurty  notwithstanding  the  possession  was  and  (as  would  ap- 
pear from  the  will)  had  been  in  W.  Beasiey  from  the 
year  1789,  to  the  time  that  the  slave  was  taken  in  execu- 
.tion  in  the  year  1801.  But  as  a  majority  of  the  Court 
are  satisfied  upon  that  point,  I  shall  urge  it  no  farther :  and 
•nly  add,  that  I  am  of  opinion,  that  the  judgment  be 
affirmed. 

Judge  RoAME  was  of  a  diffisrcnt  opinion,  and'^^nigned 
his  reasons  for  reversing  the  judgment,  which  need  nf^ 
here  be  stated,  his  subsequent  opinion  in  this  case  render- 
ing it  unnecessary. 

Judge  Fleming  concurred  with  Judge  Roane. 

On  the  last  day  of  the  term  Hay  moved  die  Court  t6  re- 
consider the  case,  which  motion  being  granted,  he  submit- 
ted the  following  propositions  : 
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1«  lliat  the  statute,  on  which  the  case  depends,  being  a      April, 
'Statute  for  the  prevention  of  frauds,  is  to  be  liberatty  and    v^r^.^^/ 
beneficially  construed,  in  fiivour  of  those  whose  interests      Bea&iey 
It  is  the  avowed  object  of  the  law  to  protect.  Owen. 

2.  That  the  case  of  Mr.  Otuen^  a  purchaser,  under  an    *~ 
execution,  of  property  which  had  been  held  for  nine  years, 
under  a  loan,  is  not  only  within  the  policy,  but  the  very 
words  of  the  law* 

3.  That  where  slaves,  &C  are  loaned,  the  will  or  deed, 
by  which  they  are  to  be  exempted  from  the  provision  of 
the  law,  must  precede  or  accompany  the  loan,  and  tkotfol^ 
law  it* 

4.  That  if  a  subsequent  declaration  be  sufficient,  the 
will  of  ifurt  does  not  declare  a  loan* 

5.  That  if  it  did  declare  a  loan,  the  omission  of  th^ 
futme  of  the  slave  would  be  fataL 

6.  That  if  the  will  did  declare  a  loan  of  the  slave  in 
question  by  Tiame^  it  would  not  avail,  as  the  loan  declared 
by  the  will  in  1789,  could  not  be  the  loan  proved  m  1792^ 

7.  That  if  the  will  has  any  bearing  on  the  subject  at  all, 
it  is  to  revoke  the  loan  ;  but  this  revocation  np%  having 
been  followed  up  by  *^  demand  made  and  due  process  oflawy^ 
Beatley*s  possession,  after  January^  1797,  was,  m  fact  and 
in  law,  a  continuation  of  the  possession  which  commenced 
in  1792. 

These  propositions  were  amplified  and  illustrated  by  Mr. 
Hayy  in  his  answer  to  Mr.  Taylor^  who  opened  the  argument 
at  this  term.  Mr.  M^Rae  closed  the  discussion,  in  a  reply  to 
Mr.  Hay  ;  but,  the  few  points,  not  touched  on  in  the  for- 
mer argument,  having  been  fully  considered  by  the  Judges, 
it  is  deemed  unnecessary  to  repeat  them. 

Tuesday^  May  9.  The  Judges  again  delivered  their 
•pinions. 

Judge  TucxEK.    Upon  consideration  of  the  arguments 
offered  on  the  rehearing  of  this  cause,  I  adhere  to  my  for- 
YoL.  lU.  JM 


A5ft  3ttpr0$ne  Court  of  Appeals. 

met  opiokny  that  tiie  jodgment  of  the  IKatrict  Court  be 
afirmed. 

Judge  Roan£*     The  general  question  propounded  by 
"~  the  ^fiaaxaaS  in  the  Court  below  (the  now  appdlee)  for  the 

opmioii  uatA  mstniGtioQ  of  the  Court,  and  on  which  die  t»> 
siniction  we  are  now  reviewing  was  founded,  is,  whedier 
iiie  possession  of  a  sbnre  under  a  loan,  for  more  than  five 
years^  subjects  that  slave  to  psgr  the  dtebts  of  the  kndee^  im- 
der  an  execution  agamst  him,  if,  witkin  the  five  tfears^  a 
Witt  has  been  made  and  recorded,  convejring  die  pioperty 
in  the  said  slave  to  another* 

It  is  clearly  admitted  on  $11  hands  that  a  resuasption  of 
die  slave  widun  that  time  would  put  an  end  to  die  hmn  ; 
and  I  am  of  opinion  that  die  making  and  recording  a 
deed  <tf  will,  within  the  time  aforesaid,  granting  away  the 
ahive  to  aaother  will  have  the  same  effect.    The  Sd  daime 
r^  ^'     <tf  the  act  of  fraud8,(a)  tea  put  the  recording  of  a  deed  or 
is.   '         *  win  avGsding  a  loan  by  way  of  Kroitation  or  otherwise,  on 
dK  same  footing  vrith  an  actual  resumption  of  the  pro- 
perty*   Such  recording  is  deemed  to  be  a  notice  to  the 
worhl,  adequate  to  do  away  the  presumption  of  property 
otherwise  inferable  from  a  possession  of  five  years.    In  » 
previous  part  of  the  same  section  respecting  conveyances  of 
gDods  and  chattels  on  considerations  not  deemed  valuable 
JMaw,  the  act  has  put  the  proving  and  recording  thereof  on 
the  same  ground  with  die  actual  delivery  of  possession  ; 
and  in  CkAborne  v.   HiB^  1  Weuh.   177.  in  the  case  of  a 
mortgage  of  slaves  i^  delivery  of  possession  to  the  mort- 
gagee is  held  to  be  supplied  by  recording  the  deed  of  mort- 
gage.    The  analogy  of  these  cases  to  the  one  before  us  is 
very  strong,  in  aid  of  the  terms  of  the  clause'  in  question  ^ 
aiad,  as  a  resumption  of  the  property  Withtn  the  five  years 
would,  in  the  case  of  a  loan,  prevent  the  e£fect  of  the  dause 
in  question,  so  will  the  recording  a  deed  or  will,  within  the 
time  aforesaid,  containing  limitations  adverse  to  the  tide  of 
the  lendse  :  die  notke  given  to  die  world,  thereby,  tottch- 
ing  the  right  of  property,  prevents  the  mischief  intended  to 


In  the  33rf  Year  i^the  Commonwealth.  459 

be  guarded  aguast  by  the  act ;  and.  it  is  unoeoeaBary  dial      Ajbil* 
such  recording  should  be  coewil  with  the  date  of  the  loMi ; 


it  being  sufficient  if  done  at  any  time  widiin  the  five  years.        Beuiey 
It  is  ol:gecled,  however,  that  the  will,  wUch  b  set  out  in       owen. 
the  bail  of  exceptions,  not  having  bequeathed  the  slave  in  '   ** 

question  to  the  appellant  and  his  brother  hn^  namcy  a  snfi- 
cient  notice  was  not  given  the  world,  on  this  subject,  by 
pfoving  and  recordiog  the  sane.  I  answer,  first,  that  this 
is  making  the  case  of  the  plaintiis  better  than  he  hiaiseif 
has  imde  it  in  his  address  totbe  Court ;  for  he  there  mir 
asits,  that  the  siave  in  ftuHion  was  dUpOMcd  of  by  die  said 
will  to  the  defendant ;  secondly,  that  although  the  name  ^f 
the  slave  is  not  used  in  the  will,  he  is  described  bm  being  the 
^*  negro  man  flow  in  the  possession  of  fKi/&im.fiMtiry;''  and 
^^  id  cerium  est  fuod  certum  reddk  potest  /"  and,  thirdly,  that, 
im  the  odier  hmd,  the  said  will  inhibits  a  right  of  property 
in  WpUkm  Beasky  to  ^any  part  of  the  testator's  estate, 
^^  except  what  he  had  given  him  in  the  life»time  of  his  late 
^  wile."  By  means  of  these  several  criteria^  it  might  as 
i;ert8inly  have  been  collected  from  the  will,  taken  in  con^ 
nection  with  other  testiaM»y  and  circumstances,  that  the 
dave  in  question  b  the  one  bequeathed  in  the  will  aforo- 
said,  as  if  his  name  had  been  particularly  ^stated.  Indeed^ 
in  that  cas^  if  this  negro  had  been  bequeathed  by  his 
proper  name  rather  thwi  by  a  description^  it  would  have 
been  necessary  to  have  ascertained,  by  evidence  dehors  the 
will,  that  any  given  slave  was  the  slave  therein  intended* 

On  these  grounds,  I  am  of  opinion,  that  the  instruction 
of  the  District  Court  was  erroneous,  and  that  die  judgment 
ought  to  be  R£Vxas£D. 

Judge  Fleming*  The  only  material  prait  in  this  case. 
is,  wfaedier  the  slave  in  quesdon  was  the  property  of  WHUam 
Beasletfy  at  the  time  he  was  taken  in  execution  by  the  Sheriff 
of  Charlotte  ;  and  as  the  case  of  Fitzhugh  v*  Anderson  and 
others,  was  relied  on  by  the  appellee's  counsel  as  decisive 
in  this,  it  may  np«  be  anuss  to  shew  that  the  two  cases  are 
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A>RtL,      essentially  diffnent  in  some  of  their  most  prominent  fea- 
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tures. 


BeMk^  It  appears,  by  the  bill  of  exceptions,  that  prior  to  the  year 

Owen.  1780,  Witiiam  Beaelet/y  father  of  the  appellant,  had  intermar- 
ried with  Jnn^  a  daughter  of  WUUam  Hurt^  by  whom  he 
had  two  sons,  to  wit,  John  Beasiey^  who  died  an  infiemt,  and 
Edwin  Beasktfj  the  appellant :  also  two  danghters.  That  on 
the  31st  oT  Augusty  1789,  the  said  William  Biirt^  duly  made 
and  published  his  last  will  and  testament,  (his  said  daugh- 
ter, Ann  Beofky^  being  then  dead,)  by  which  said  wiH  he 
bequeathed  the  slave  in  question  to  his  two  grandsons,  yohn 
and  Edwin  BeoBley^  as  soon  as  they  may  come  to  lawful 
age,  to  be  equally  divided  between  them  ;  and  willed,  that 
his  son-in-law,  William  Bea&ky^  (father  of  the  appellant,) 
SHOULD  not  hoot  any  part  offus  cHate^  except  what  he  had 
given  htm  in  the  life-time  of  his  late  wife,  Ann^  daughter  of 
the  testator,  who  died  in  the  year  1796  ;  that  on  tfaelstday 
of  December^  in  that  year,  his  will  was  proved,  by  one 
witness,  in  the  County  Court  of  NotUnoay  ;  and  the  esKcu- 
tors  then  qualified  under  the  will,  vrhich  was  fully  proved 
OD  the  5th  day  of  January  following,  and  admitted  to 
record  ;  that  John  Beasley^  one  of  Ae  legatees  of  the  said 
slave,  died  in  the  life-time  of  the  testator  ;  that  the  appel- 
lant attained  the  age  of  21  years  in  the  year  1801,  and 
was  then  living  a  store-keeper,  in  the  town  of  Petersburg; 
when,  in  the  same  year,  1801,  the  said  slave  was  publicly 
sold  by  the  Sheriff  of  Charlotte  County,  by  virtue  of  a  fieri 
facias^  issued  against  the  goods  and  chattels  of  the  said 
Willktm  Beasley^  father  of  the  appellant ;  and  that  the  ap- 
pellee became  the  purchaser  of  the  said  slave  at  the  sale. 
The  plaintiff  proved  that  William  Burt  had  delivered  the 
said  slave  to  WiUiam  Bea^ley  more  than  five  years  before  he 
was  seized  and  sold,  and  that  he  remained  in  possession  of 
Beasley  during  the  whole  time. 

The  defendant  proved,  that  his  grand£euher,  Wtlliam 
Murt^  did,  in  the  year  1792,  lend  the  said  slave  to  his  father, 
to  assist  in  maintaining  bis  childrai,  reserving  to  himself 
the  right  of  taking  back  the  said  negro  whenever  he  mi j^t 
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think  proper ;  and  that  William  Hurt  died  in  the  year  1796, 
before  the  expiration  of  fiv6  years  from  the  loan  aforesaid, 
and  whilst  the  defendant  was  yet  an  infant*  The  only  pre- 
tence of  tide,  in  WiUiam  Beasley^  is  the  length  of  possession 
under  the  loan,  which  was  about  four,  or  at  most  under  five 
years,  prior  to  the  death  of  William  Hurtj  by  whose  will  the 
slave  was  bequeatfied  to  die  appellant,  and  his  infant  brother, 
yohn  Seasky^  who  (as  before  noticed)  died  in  the  life- 
time of  his  grandfather*  I  consider  the  possession  of  Wil- 
liam Beasleifj  subsequent  to  the  death  of  the  testator,  merely 
as  a  TRUSTEE  for  his  infant  son,  whose  interest  in  the  slave 
vested  immediately  on  the  death  of  his  grandfather,  to  be 
consummated  on  his  arrival  to  the  age  of  21  years  ;  and  the 
recording  the  will  of  William  Hurt^  wherein  he  expressly 
declares  that  William  Beasley  should  have  no  part  of  his 
estate,  before  he  had  five  years^  possession  under  the  loan, 
was,  in  my  conception,  legal  notice  to  creditors  and  subse- 
quent purchasers  ;  and,  it  seems  to  me,  that  the  warning  of 
caveat  emfitor  forcibly  applies  in  the  case  before  us.  For, 
although  our  laws  wisely  guard  against  the  practising  frauds 
on  creditors  and  fair  purchasers,  they  are  no  less  careful  to 
guard  and  protect  the  rights  of  infants,  and  with  much 
stronger  reason,  as  the  law  justly  supposes  them  incapable  of 
acting  for  thenMclves*  Some  doubts  that  had  arisen  in  my 
mind,  on  the  first  view  of  this  subject,  were  removed  on  re* 
oirring  to  the  latter  part  of  the  second  clause  of  the  ^^  act  to 
**  prevent  frauds  and  peijuries,"  wherein  it  is  enacted,  that 
where  any  loan  of  goods  and  chattels  shall  be  pretended  to 
have  been  made  to  any  peison  with  whom,  or  those  claim- 
ing under  him,  possession  shall  have  remained  by  the  spacer 
of  five  years,  without  clemand  made,  and  pursued  by  due 
process  of  law,  on  the  part  of  the  pretended  lender,  or  where 
any  reservation  or  limitation  shall  be  pretended  to  have  been 
made  of  a  use  or  property,  by  way  of  condition,  reversion, 
remainder,  or  otherwise,  in  goods  and  chatteb,  the  posses- 
sion whereof  shall  have  remained  in  another  as  aforesaid, 
the  same  shall  be  tsdcen  as  to  the  creditors  and  purchasers 
of  THE  PIRSON  aforesaid,  so  remaining  in  possession,  to  b$ 
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fraudulent  within  this  act,  and  th^t  the  abscdute  piippMrtjr  is 
with  the  possession,  tmless  such  han^  rfservationj  or  limits 
tion  of  use  of  property^  tuerc  declared  by  wiU^  or  by  deed  in 
xvritingy  proved  and  recorded  as  aforesauL  The  testator 
having,  declared,  in  his  will,  that  William  Beasley  should 
have  no  part  of  his  estatCy  except  what  he  bad  given  hioa 
in  the  life-time  of  his  wife,  and  having  bequeathed  the 
slave  in  question  to  the  appellant  and  his  brother^  when 
they  should  come  to  lawful  age,  w^  a  good  and  sufficiem 
limitation  of  tlie  use  of  the  slave  in  IVilUqm  Heaskff^ 
although  he,  for  the  laudable  purpose  of  assisting  him 
in  maintaining  his  children,  was  delivered  to  him,  on  loauy 
after  the  date  of  the  will^  and  clearly  shews  that  there  waa 
no  intfsntion  of  fraud  or  deception,  which  the  act  seema 
carefully  to  guard  against. 

In  the  case  of  Fitzhugh  v.  Anderson  and  osiers,  cited  in 
the  argument  of  this  cause,  and  ^uch  relied  on  by  the  ap« 
pellee^s  coimsel,  it  appeared  that  John  Fitzhugh^  father  of 
the  complainant,  Dennis  Fitzhughy  had  been  in  quiet  pos* 
session  of  the  negroes  in  controversy  (many  in  number;  for 
upwards  of  twenty  years  ;  had  removed  with  them  from 
Caroline^  to  the  County  of  Amherst^  and  had  there  obtained 
extensive  credits,  on  the  strength  of  such  possession,  an4 
many  of  them  had  come  into  the  possession  of  £iir  purcha* 
sers,  without  notice  of  any  other  claim,  long  before  tha 
death  of  IViiUam  Fitzhugh^  the  grand£iither,  (under  wfaos^ 
will  Dennis  FitTjiugh  claimed  the  negroes,)  and  who  £ved 
in  the  County  of  King  George^  150  miles  from  the  Couacy. 
of  AmhersL  From  these  circumstances  dicre  appears  to 
me  but  litde  analogy  between  the  two  cases,  they  bemg 
widely  different  in  several  material  points. 

I  am  therefore  of  opinion,  that  the  judgment  of  the  Dis- 
trict Court  is  errooeous,  and  ought  to  be  reversed* 


By  die  opinions  of  a  nu(}ority  of  the  Court,  ^  foHow- 
ing  judgment  was  entered  : 

<^  This  Court  is  of  opinion,  that  the  judgment  of  tbo 
^^  District  Court  is  erroneous  in  this,  that  the  Court  in^ 
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^^  structed  the  Jury  that  the  peaceaMe  and  uninterrupted 
•*  possession,  by  the  said  William  Beasley^  of  the  slave  in 
**  question,  by  virtue  of  a  loan  from  William  Hnrt^  which 
^  possession  continued  from  the  year  1792  until  the  year 
**  1801,  subjected  the  said  slave  to  the  payment  of  the 
**  debts  of  the  said  William  Beasley^  by  execution,  in  the 
^  year  1801,  although  William  Hurt^  the  lender,  died  in 
^  the  year  1796,  after  having  made  a  will,  in  which  he  dis- 
^  posed  of  the  said  slave  to  the  defendant,  his  grandson, 
**  who  was  under  age  until  the  year  1801 ;  the  executors 
^  named  in  the  said  wiU,  having  duly  qualified  under  the 
•*  same  in  December^  1 J96.  The  s^d  judgment  is  there- 
"  fore  reversed  and  annulled,  and  this  Court  proceeding, 
•*  &c.  it  is  ordered,  that  the  cause  be  remanded  to  the 
•*  Superior  Court  of  ■■'    County,  for  a  new  trial  to 

**  be  had  therein,  with  direction  that  no  such  instruction  be 
**  given  to  the  jury  on  such  trial.'' 
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THIS  was  an  action  of  debt  for  65/. .  for  one  year's  rent  of 
a  tenement  in  Akxandria^  brought  by  jfohn  Wise  against 
Stephen  Cooke^  in  the  Hustings  Court  of  that  toiii:p,  and 
founded  on  an  agreement  in  writings  not  under  seal. 

The  declaration  sets  forth  the  lease,  and  avers  that  the 
d(  fendant  entered  in  pursuance  thereof,  and  held  and  occu- 
pied the  premises  until  die  expiration  of  the  term,  whereby 
an  action  accrued  to  the  pUdntifT  to  demand  and  hare  of 
the  defendant  the  sum  of  sixty  Jive  pounds^  iot  oiie  year's 
rent,  that  day  becoming  due  ;  and  assigns  for  breach,  that 
the  defendant  had  not  paid,  &c«  Pleas.  Owe  nothings 
and  Eviction  and  Expulsion  ;  the  jaat  of  which  was  after* 

nor  bar  the  landlord  from  rec«Teringof  him  «  balance  due  for  rent  on  the 
trwst* 


Interest  19  not 
reeoverabley 
by  way  of 
damages,    in 
an    action   o^ 
debt  for  rent 


Under  what 
circnrastanees 
a  subsequent 
lease,  made 
by  the  land- 
lord, of  de- 
mised premi- 
ses in  tiie  oe- 
eupation  of 
the  oisig'Hee 
of  a  residue  of 
the  term,  will 
not  be  deem- 
ed an  eTiction 
of  the  le89ee^ 
original    con-< 
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Apbjl,  wards,  with  consent,  withdrawn,  and  the  cause  tried  onlbe 
plea  of  nil  debeP'  only.  Verdict  for  sixty^Jive  pounds^  the 
D£BT  declared  for,  ^xaii  eight  pounds^  nine  shiUmgs  damA" 

GES* 

A  bill  of  exceptions  having  been  tendered,  at  the  trial, 
by  the  defendant,  the  evidence  on  both  sides  was  stated ; 
from  which  it  appeared,  that  on  the  3d  of  October ^  1792, 
Wise  leased  to  Cooke  a  dwelling-house,  with  the  appurte- 
nances, for  the  term  of  five  years  from  the  date  of  the  lease, 
for  which  Cooke  was  to  pay  115A  on  or  before  the  first  day 
oi  November  ensuing,  which  was  to^be  in  full  for  the  first 
two  and  a  half  years'  rent,  and  for  the  remaining  two  and  a 
half  years,  the  annual  sum  of  65A  as  it  became  due.  On 
the  9th  oi  November^  1795,  Cooke  demised  the  premises,  by 
parolj  to  James  M^Rae  &  Co.  until  the  3d  of  October^  1797, 
(the  end  of  the  said  Cook^s  term,)  at  the  rent  of  120/.  per 
annum.  M^Rae  &  Co.  entered,  by  virtue  of  the  demise,  and 
occupied  the  premises  until  the  9th  day  of  May^  1797  ;  and 
after  having  paid  one  year's  rent  to  Cooke^  (viz.  90^  on  the 
4th  of  October^  1796,  for  three  quarters,  and  30/.  on  the  2l8t 
of  January^  1797,  for  one  quarter,)  would  have  been  in 
arrears  to  him,  on  the  12th  of  May^  1797,  the  sum  of  133 
dollars,  and  33  cents,  if  they  had  then  settled  their  accounts. 
At  the  last  mentioned  date,  James  M^Rae^  one  of  the  firm 
of  M^Rae  &  Co.  agreed  with  Wise  that  he  might  rent  the 
premises /or  the  balance  of  their  year,  to  any  person^  for  any 
termy  and  upon  such  terms,  as  he  might  choose.^  Wise 
accordingly,  on  the  same  day,  (the  12th  o/Mty,1797,  rented 
them  to  William  Groverman,  as  his  (Wisps')  oxvn  property,, 
for  the  term  of  vwo  years,  at  128/»  per  annuml  Upon  this 
demise,  GroDerman  entered,  and  occupied  the  premises  tili 
after  the  the  3d  of  October,  1797,  as  tenant  of  Wise,  and 
always  considered  himself  as  his  tenant.  About  two  months 
after  Groverman  took  possession,  Cooke  informed  him  that 
he  had  a  lease  for  the  premises  ;  and,  on  Groverman^s  com- 
municating this  information  to  Wise^  a  few  days  afterwards, 
Wise  told  him  not  to  mind  what  Cooke  said,  for  that  he 
Cooke)  had  no  right  to  the  premises.     James  M^Rae,  on 
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the  4th  of  October^  1797,  drew  an  order  on  Groverman^  in  April, 
favour  of  Cooke^  for  114  dollars,  on  account  of  rent  for  the 
house  he  (Groverman^  occupied,  which  was  iniuil  for  Gro* 
vermaris  occupation  of  the  premises  until  that  day,  and  was 
paid  to  Cooke ^  by  the  direction  of  WUe^  and  charged  by  Gro^ 
vennan  to  Wise^  on  account  of  rent  he  was  to  pay  for  the 
said  premises.  M^Rae  &  Co.  never  received  any  other 
rent  froAi  Grovermariy  nor  paid  any  other  part  of  their  last 
yearns  rent  to  Cooke.  After  the  4th  oi  October^  1797,  Cooke 
made  a  distress  on  the  goods  of  Groverman^  then  in  posses- 
sion, for  arrears  of  rent  due  for  the  premises  fi^m  M^Rae  & 
Co.  and  Wise  told  Groverman  that  he  would  indemnify 
and  bear  him  harmless  against  Cookers  claim  for  rent.  Gro* 
verman  sued  out  a  writ  of  replevin^  and  afterwards,  by  mu- 
tual consent,  the  distress  was  withdrawn,  Cooke  probably 
being  advised  that  he  could  not  maintain  it  after  the  expi- 
ration of  his  own  term. 

Upon  the  above  facts,  the  defendant  prayed  the  opinion 
of  the  Court  whether  f he  rent,  for  which  the  action  was 
brought,  was  not  suspended^  and  the  plaintiff  barred  from 
recovering  it  in  that  action.  The  Court  was  of  opinion 
that  the  rent  was  neither  suspended,  nor  the  plaintiff  barred 
from  the  recovery  of  it,  and  gave  judgment  on  the  verdict 
of  the  jury  for  sixtu'fve  potmds^  debt,  and  eight  pounds 
nine  shillings^  damagts,  togeiher  with  the  costs.  From 
this  judgment  Cooke  appealed  to  the  District  Court  of  i)wm-^ 
friesy  which  Court  affirmed  the  judgment  of  the  Hwitings 
Court  of  Alexandriay  and  Cooke  again  appealed  to  this' 
Court. 

Call  and  Wickham^  for  the  appellant. 

Hay^  for  the  appellee. 

On  the  meritSy  it  was  contended  by  the  appellant's  coun- 
sel, that  the  entry  of  Wise  before  the  expiration  of  the  lease 
to  Cookcy  his  renting  tHfe  property  as  his  own,  and  promising 
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A  PHIL,      to  indemnify  Groverman  against  the  distress  made  by  Cooke j 
s^^^r-srs^    %vho^  he  said,  had  nothing  to  do  with  the  premises,  amount- 
Cooke        cd  to  an  eviction,  which  not  only  suspended  b\it  extinguished 
AYiJic.        the  rent;  that  Coolie  was  deprived  of  the  right  of  distress, 
^  for  the  rent  due  prior  to  the  12th  of  Maij^  1797^  in  conse- 

quence of  the  re-entry  of  IFisfy  on  that  day,  by  an  agreement 
between  3VRae  and  him,  to  which  Cooke  was  not  privy,  and 
by  which  the  seisin  was  restored  to  Wise.  If  a  landlord 
enter,  with  the  connivance  of  a  sub-tenant,  it  is  an  eviction  ; 
and  this  action  being  founded  on  a  writing  not  under  seal, 
the  plea  oi  nil  debet  was  proper,  under  which  the  defend- 
ant might  shew  in  evidence  any  thing  lo  prove  that  he  was 
(fl)i«  Yin,  not  liable.(a) 

)»!.  14.  cites  1 

!wn>w*^  /'(?r  the  appellee^  it  was  argued,  that  he  (IVise^  was  the 

Ibid.  35.  •^jto-  mere  agent  of  M^J^ae.  the  under  tenant  of  Cooie  ;   that 

nymout,  S.  P.  .  ,  .  , 

I  Sid.  151.     Cooke  might  jusdy  be  regarded  by  Wise  as  his  tenant  for 
Meere,  nota.  the  wholc  term,  and  liable  to  him  for  the  rent :  that  the 
^jinmt^li^'  entry  of  Wise  was  not  tortious,  but  for  the  benefit  of  CookCy 
iuttu    ^  *     who  had  made  an  advantageous  lease  of  the  same  premises 
for  the  remainder  of  the  term,  and  sancdoned  the  agency  of 
Wise^  by  receiving  of  Groverman^  on  M^Rae'*s  order,  and 
with  Wiae'^s  consent,  the  whole  of  the  rent  due  from  Gro- 
verman^ at  the  expiration  of  tiic  lease. 

As  to  the  admissibility  of  the  evidence  ;  no  evidence,  tend- 
ing to  prove  an  eviction,  ought  to  have  l)een  received  after 
the  plea  was  withdrawn,  because  it  was  a  declaration  to  the 
plaiutifl',  that  the  defendant  did  not  mean  to  rely  on  any 
matter  of  defence  arising  from  that  plea.     Both  on  prind^ 
pie  and  authorittf'^  the  defendant  ought  to  apprize  the  plain- 
{h)  I  Iltp.^Y,  tiff  of  the  grounds  of  his  d(  fence  ;(^)  and,  in   reference  to 
.  4^'i.  )i'do.     g^^i^  cases  as  this,  it  is  held,  that  an  entry  by  the  lessor,  and 
(c)    Cowp.  an  eviction  by  him,  ought  to  bt  p/eader/.(c) 
Maihj.tUl  III       It  was  no  objection  to  the  verdict,  that  the  Jury  had 
ii"riH.   i^cf!  found  the  interest  in  damages.     Although  interest  was  not 
&*j  *^*55*      demandable,  of  course^  for  rent,  yet  the  Jur}'  might  find 
.4ik>r.ifMfiu,     ^vhat  damages  they  pleased.     Perhaps  it  would  be  other- 
wise l^fore  a  Commissioner  in  Chancery. 


i 


///  (he  33d  Year  of  the  Commonwealth.  467 

In  reply,  it  was  said,  by  Wickham.  that  the  case  in  CoW'      Aprii^ 
.  .  .  isoy. 

per  was  in  replevin^  and  turned  entirely  upon  the  pleadings. 

The  que&tion,  whether,  upon  the  plea  of  Jiil  debet^  the  de- 
fendant could  give  an  eviction  in  evidence,  never  occurred. 
The  pluintiiF,  in  replevin^  undertook  to  plead  specially,  and 
pleaded  matter,  which,  upon  demurrer,  was  held  to  be  a 
mere  trespass  and  not  an  toiction*  Viner^  in  his  12di  vol. 
161.  cites  Ort;^7i,  a  more  ancient  authority  than  those  quoted 
by  the  appellant's  counsel.  But  the  case  in  Oiven  might 
have  been  a  demise  in  writing,  under  seal ;  iu  which  case, 
it  was  admitted,  the  defendant  ought  to  confess  and  avoid  ; 
and  thus  all  the  authorities  would  be  reconciled ;  But  this, 
being  on  an  instrument,  not  under  sealy  was  of  no  greater 
dignity  than  mere  paroi 

Interest  was  not  demandable  on  rents,  because  rent  and 
interest  were  profits  ;  and  on  the  same  principle  that  in* 
terest  cannot  be  demanded  on  interesty  so  it  cannot  be  given 
on  rents* 

At  a  subsequent  day^  the  Court  requested  the  counsel  to  ex* 
amine  the  authorities^  whether^  in  an  action  of  debt  for  rcntj 
the  plaintijf* could  recover  interest. 

Hay  admitted  that  interest  on  rents  was  not  demandable 
as  a  matter  of  course,  but  might  be  allowed  upon  circum* 
stances^  in  the  same  manner  as  interest  upon  interest  tnight 
be  given*     In  the  latter  case,  it  was  discretionary  with  a 
Court  of  Chancery ;  and,  in  the  former,  if  the  Jury  allow 
interest,  it  is  presumable,  that  it  is  upon  circumstances  pro- 
ved before  thenfi*     But  this  being  an  action  of  debt  for  a 
specific  sum,  the  Jur>'  had  a  right  to  give  damages  for  the 
detention  ;  and  their  naked  finding  precluded  all  further 
inquiry.     It  is  the  invariable  usage  of  this  country  to  give 
interest  upon  an  account  ibr  goods  sold,  though  it  is  not 
allowed  iA  England  ;(a)  and  our  act  of  Assembly(A)  rccog-     (o)  s  mt^ 
nises  the  principle,  that  interest  may  be  allowed  for  rent ;  sia\ic^\c. 
since  it  authorises  the  tenant  to  replevy  the  goods  distrained,  ^*  r^*^"^'^?^ ' 
on  giving  bond  Mrith  security,  for  the  princTpa!  sum  and  ^»''«^'/-  '/* 
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April,      interest  payable  at  the  end  of  tbreef  months*     He  cited  1 
^a^^    Fonb.  148.     2  Call,  249.  Graham  v.  Woodson.     2  Bac.  Mr. 

Gw/7.  edit.  277.  tit.  "  Damages,*'  let.  (F>     2  Com.  Dig. 

by  Rose^  547.  tit.  **-  Chancery,'*  (3  S.  3.)     Doug.   375. 

Eddorwes  and  another  v.  Hopkins,  &c. 

Cally  on  the  other  side,  observed,  that  he  could  add  no- 
thing to  the  reasons  assigned  by  the  president,  in  delivering 
(o)  2  CaU^  the  resolution  of  the  Court,  in  Skipwith  v.  Clinch,(a)  that 
the  plaintiff  was  not  emided  to  interest  on  the  arrearages 
of  rent,  because  he  might  have  distrained,  and  should  not 
be  permitted  to  lie  by,  and  let  the  interest  accumulate* 

Thursday,  March  23,  1809.  The  President,  pro  tern. 
(Judge  Fleming,)  delivered  the  unanimous  opinion  of  the 
court,(l)  that  the  judgment  be  reversed,  and  a  new  trial 

(I)  The  reporters  having  been  favouretl  with  a  note  of  the  opinion  delivered 
hj  Jadge  Tucker  oo  the  meriU  of  this  case,  in  the  Diftriet  Court,  have  ob- 
tained his  permission  to  publish  it 

Judge  Tucker.  1.  The  first  point  in  this  case  seems  to  be,  whether  thia 
parol  demise  from  Cooke  to  M^Rae,  was  an  imder  lease  only,  or  an  ocnj^- 
ment  of  his  whole  interest  therein.  If  it  were  an  (Utignmtnt,  the  agreement 
between  M*Jiae  and  the  plaintiff,  and  the  subsequent  lease  from  tlie  plaintifT 
to  GrovermaTt,  would  operate  as  a  surrender  of  the  premises  to  the  plaintiff, 
and  eonsequentlj  discharge  the  defendant  from  any  liability  to  him  ;^  if  an  wi- 
der lease  only,  tlie  act  of  the  under  tenant  coald  not,  o/  itself,  affect  th« 
contract  between  the  lessor  and  the  lessee. 

If  a  lessee  grant  to  another  his  whole  term,  it  seems  to  have  been  decided  in 
a  late  case,  {Pahner  r.  Edwards,  Dou^ASQ.  m  notes.)  that  itis  an  assignment, 
although  a  greater  rent  be  reserved  and  payable  to  the  original  lessee.  Bat 
If  the  lessee  reserve  any  part  of  the  term,  (even  a  single  day,)  irseems  to  be 
considered  as  an  under  lease  only,  and  not  as  an  assignment  (I  Esp.  JST.  P. 
are.  l  Stran^ey  405.  Poulteney  v.  Holmes.  I>ou£^las,  184.  Holford  t. 
Hatch.) 

But,  in  order  to  constitute  an  assignment  of  a  lease  or  covenant,  it  seems  to 
me  to  be  necessary,  that  the  assignment  even  of  the  whole  term  should  be 
made  by  deed,  or  at  least  by.  an  instrument  in  vriting,  and  not  by  parol  only. 
For  it  seems  to  be  agreed,  that  wherever  there  is  an  assignment,  the  origiiial 
lessor  or  lessee,  or  their  assigns,  may  sue  or  be  sued  by  the  assignee  of  either* 
upon  any  of  the  covenaifts  contained  in  the  original  lease.  {Douglas,  188.  m 
notes.)  Now  this  I  apprehend  can  never  be  the  case  unless  a  privity  of  contract 
be  created  by  a  written  contract  (at  least)  between  the  assignor  and  the  as- 
ignee.  For  if  possession  only  could  charge  the  assignee  of  the  original  tenant. 
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awarded,  ,wnfc««  the  pUuntiff'  would    rekase  the  damages      ^i^^' 
given  by  wat/  of  interest.  >^^.^^^ 

Cookfi 

V. 

how  could  an  under  tenant  be  distinguished  from  an  assignee  ?  I  must  presume.  Wise, 

then,  that  in  order  to  charge  the  tenant  in  possession  as  assignee,  an  assign-  . 

. .  ment  by  deed,  or  some  instniment  in  writing,  at  least,  is  necessary.  On  the 
Other  hand,  if  the  tenant  in  possession  wishes  to  avail  himself  of  any  of  the  eo- 
yenants  or  agreements  contained  in  the  original  lease,  against  the  lessor  or 
his  assigns,  he  likewise  must  shew  a  deed  or  some  instniment  in  writing  in 
onler  lo  entitle  himself  thereto. 

Objection.  If  the  lease  contain  a  clause  of  forfeiture,  and  re-entry  t>y  the 
lessor,  in  case  some  of  the  oorenants  in  the  lease  be  not  duly  performed,  can- 
not  the  lessor  enter  upon  the  utider  tenant  for  the  forfeiture  as  well  as  if  he  \ 

were  an  tutig^tee  of  the  whole  term  ?  Certainly.  For  the  possession  of  the 
under  tenant  is  by  virtue  of  the  license  from  the  lestee,  and  is  construed  as 
kit  possession  merely.  But  the  mider  tenant  of  the  lessee  does  not  acquire 
any  right  under  the  lease  to  the  original  lessee,  but  the  mere  right  of  posses- 
sion so  long  as  the  covenants  on  the  part  of  the  lessee  remain  unbroken,  and 
no  longer. 

8..The  2d  point  is,  whether  the  demise  from  Cooke  to  M'Bae,  being  a  mere 
derivative  lease  or  sub-tenancy,  and  not  an  assignment,  the  surrender  of  the 
possession  by  J^PEae  to  the  pUiintiff  could  operate  as  a  surrender  of  the  lease 
or  term  itself. 

Af'Jiae  not  being  restrained  from  demising  the  premises  to  any  other  person 
jf  he  thought  proper,  might  lawfully  have  demised  or  assigned  his  interest  in 
the  premises  to  any  other  person  whatsoever.  But  such  demise  would  not  have 
discharged  M'Rae  of  his  agreement  with  Cooke,  nor  have  avoided  ff  «e'#  lease 
to  Cooke.  The  agreement  then  between  H'ise  and  J^Bae,  who  was  a  mere  sub- 
tenant of  Cooke* 9,  could  not  of  itself  ^in  any  manner  aflTcct  Cooke's  interest  in  the 
lease.  The  yielding  up  the  possession  to  ff7«e,  although  h'iae  was  the  owner  of 
the  premises,  was  not  of  itself  a  surrendei*  of  the  lease  or  term,  but  merely  of 
M'Ka^t  interest  therein ;  and,  unless  Wise  did  some  act  as  against  Cooke, 
which  evinced  his  determination  to  enter  as  landlord,  and  avoid  the  lease  to 
Cooke,  his  possession  was  to  be  regarded  merely  as  the  posscs&ion  of  M*Rae 
under  Cooke's  demise,  and  not  as  an  acceptance  of  a  surrender  of  the  premi- 
•es,  and  of  .the  lease  to  Cooke,  (Gilb.  X#.  o/*  Rents,  180,  181.  cites  Ventr. 
276.)  And  although  Wise  did  demise  the  premises  to  Groverman  for  a 
longer  period  than  he  was  entitled  to  under  Cooke's  lease  to  M.*Rae,  and^ 
M^Rae's  to  him,  yet  as  Cooke  had  not  reserved  any  part  of  the  term  to 
himself,  IVise  might  without  injury  to  him  include  the  whole  period  unex- 
pired, in  his  lease  to  Gror^erman  ;  for  having  under  ^PRae  9  surrender  of 
the  possession,  a  lawful  right  to  enter  and  hold  until  the  full  and  complete  end 
of  Cooke's  term,  and  the  immediate  reversion  being  in  himself,  he  might,  I  « 

apprehend,  lawfully  redemise  the  premises  to  Groverman,  provided  in  to 
doing  he  evinced  no  intention  to  injure  Cooke  or  put  an  end  to  his  interest 
hk  the  lease.  I  am  Utcrefore  led  to  conclude  that  the  conduct  of  /Fue  in  taking 
from  M*Rae  the  possession  of  the  premises,  and  redemising  them  to  Gro- 
vtrman,  even  for  a  longer  period,  if  .coupled  with  oircumitances  which  rcpe| 
the  conclusion  that  he  accepted  the  possession  a?  a  surrender  of  the  lease* 
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Newton  a^am^^Wilson,(l) 

Intercut  is  THIS  was  an  action  of  debt,  brought  by  James  Wilson 
bie,  by*^way*of  against  William  Newton^  in  the  District  Court  of  Prince 
an^^aiuou  of  ^^'^^rd,  in  which  the  plaintiff  declared  in  the  debet  mddeti- 
debt  for  rent-  jj^f^  ^,pQ,^  ^^  agreement,  (in  writing,  it  would  seem,  though 
not  so  expressed,  there  being  no  profert  in  curia,)  by  which 
o(  debt  for  the  defendant  undertook  to  pay  him  400  dollars,  annually,  for 
femiaiit,^  o^n  the  use  of  his  mills  and  two  tracts  of  land  adjoining  the 
!fcL?^"mIy"'  same,  for  the  terM  of  ten  years,  commencing,  &c.  togetlier 

give     in    evi- 
dence   any 

special  cir-  and  with  a  view  to  avoid  the  remainder  of  Cooke^t  term,  is  not  (of  itself  )  9<Hn- 

cumstancc  ^.j^j^j  ^q  diacliarge  Cooke  from  his  liability  to  pay  the  rent  for  the-  residue  of 

shewing    that  ,                       .,.,., 

the  rent  ^"^  term  contained  in  his  lease. 

ought    to   be  3.  Let  us  then  examine  the  evidence  upon  this  point. 

tpporuoned.  JSpJiae  gives  Coolce  an  order  on  Grovemmn  the  day  after  Cookt^t  terra  cx- 

A  lease  was  pired  for  the  whole  rent  that  Grovermatt  thouglit  had  then  accrue<l;  which 

made     of    a  Groverman  (with  the  knowledge  an<l  by  the  direction  of  the  plaintiff)  paid 

wkh   attract  ^°    Cooke  accordingly,  thereby  shewing  that  JiPBae,  Groverman^  and  the 

of  land  adjoin-  plaintiff,  all  admitted  Cooke  to  be  entitled    to  the  rent  up  to  the  end  of  bis 

ing,      and     a  term.    If  the  plaintiflThad  coiiaidd'ed  the  possession  ac^juired  from  .IPilfle   as 

a  miller  for  a  *  surrender  of  Cooke*9  term,  would  he  have  directed   Groverman  to  pay  the 

terra  of  years,  money  ?    If  J^'Jiae  had  not  considered  himself  as  still  Cook^^B  derivative  te- 

rendenug  an  ^^^^^  ^nd  Groverman  as  his  own  sub-tenant,  would  he  have  given  the  order 

the  miller  had  which  he  did  ujion  Groverman  y    If  Grox^rman  had  not  understood  from 

pi-eviouslv  to  the  plaintifi*  that  Cooke  was  entitled  to  the  rent  up  to  the  3d  of  October,  and 

the  lejwe  «een  n^Q,,covcr  to  have  the  payment  made  immediately  after,  would  he  liave  paid 

by  the  lessor,  mWIiae'a  order  to  Cooke  ?    Especially  j\t  t]»e  end  of  less  than  five  months, 

by    a  deed  instead  of  the  year  or  half  year,  would  he  have  \\iM\  that  order  at  the 

rccoltl**    and  ^™®  **^  ^**^  '       Certainly  not    If  Cpoke  had  conceived  himself  to  have 

before  the  ex-  been  ousted  by  the  plaintiff,  would  he  have  made  the  distress  he  did  up<in 

niration  ^^^^  Groverman  ?    Certainly  not    It  certainly,  then,  was  undei-stootl  by  all  par- 

the  Acr^ice  c  f  *'^'^  *^'  '^'  ^'"'-''»  ^**^^  Cooke's  interest  in  the  term  still  subsistetl ;  that  his 

the  lessee.    It  rght  to  receive  the  rent  from  Ji*/?fltf  and  his  sub-tenant  still  subsisted  ;  and 

was  held  that  conBcnuenlly  that  liJs  liability  to  Wise  for  A/«  rvn/ resei-ved,    still  subsisteiL 
thclchseewas   .,  . .     .         ^  .  .        ,  .  ~  ,      .    , 

entitlerl  to  an    Ujion  this  view  of  the  quesUon,  I  conceive  we  must  amrra  the  judgment 

apportion- 

ffieiit  of  the  (I )  Tn  onler  to  exhibit  under  one  view  the  doctrine  ot  apportiomntnt  of  rent*, 
and  the  question  whether  interest,  by  way  of  damages,  could  be  awarded,  in  an 
action  of  debt  for  rent-cn'ear,  it  is  deemc<l  proper  to  publish  this  case  next  to 
that  of  Cooke  v.  fi'tte,  which  involves  the  same  points,  though  the  causes  were 
not  originally  opened  in  thai  order.  This  arrangement,  indeed,  became  ae- 
cesFary  in  feonsequence  of  the  Court's  having  reeoniidercd  the  last  point,  in 
^*eren€«  %o  both  tlie  eikU8e«, 


reut. 
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with  the  miller^  and  stock  of  hogs  ;  and  the  plaintiff  avers,      Aprtl, 
that  he,    being  seised  in  fee    of  the  mill,  &c.  and   pos-    ,_^.^^^ 
sessed  abaolutely  of  the  miller  and  hogs,  dtlivcred  pos- 
session  thereof  to   the    defendant ;  all  which  he  accepted 

agreeably  to  the  terms  of  the  agreement  aforesaid,  in  the 

nature  of  a  lease  for  years^  and  was  thereof  possessed  during 
one  whole  year ;  whereby  he  became  indebted  to  the  plaintiff 
in  400  doHare,  for  the  rent  of  that  year,  &c.  Plea,  nildebety 
and  issue  thereupon:  Verdict  for  368  dollars,  debt,  and 
oS  dollars  and  57  cents,  damages  ;  and  judgment  accordingly. 
On  the  trial,  the  defendant  tendered  a  bill  of  exceptions, 
stating,  that  he  offered  to  prove  that  the  miiler  was  a  black 
man,  v/ho  had  been  held  as  a  slave  by  the  plaintiff,  but  was 
emancipated  by  him,  in  due  form  of  laiv^  two  years  before 
the  date  of  the  lease,  (by  a  deed  which  is  set  out  in  hcecver^ 
ba^  and  appears  to  have  been  duly  recorded,)  and  that  short- 
ly after  its  commencement,  and  before  the  end  of  the  year, 
the  said  milkr  refused  to  serve  the  defendant,  and  actually 
left  him,  and  would  not  return  again :  which  evidence  the 
Qourt  recused  to  admit ;  and  the  bill  of  exceptions  was  al- 
lowed.     The  defendant  appealed  to  this  Court, 

Wirt^  for  the  appellant,  contended,  that  under  the  plea  of 
nil  debet  to  an  action  of  debt  for  rent-arrear,  any  evidence 
is  admissible  which  goes  to  extinguish  the  action  or  reduce 
the  demand  ;  though  the  old  authorities  si^y  that  the  special 
matter  must  be  pleaded.  On  the  first  point,  he  cited  1  Sid, 
151.  Drake  v.  Beerc.  1  Keblc^  528.  555.  1  Med.  Z5.  118. 
1  Gilb,  Evid.  by  Loft,  335.     1  Esp.  N.  P.  261. 

The  second  question,  whether  evidence  which  goes  to 
reduce  the  demand,  be  admissible,  involves  the  inquiry, 
whether  in  an  action  of  debt  the  rent  can  be  apportioned.  It 
is  held,  by  all  the  books,  that  rent  may  be  apportioned  by  ' 

act  of  the  parties.(fl)  ,^  ^.„ 

Since,  then,  rent  is  liable  to  apportionment,  according  to  i«V///«,  isi, 
the  ratio  oi  property  enjoyed  by  the  tenant,  the  inquiry  is,  us.  a.  6  Buc. 
whether  the  form  of  the  action  precluded  the  plaintiff  from  4o.  "^^  ^  ' 
recovering  what  was  really  due,  though  more  was  demand- 
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April,      td.     1  Esp.  N.  P.  262,  263.  is  cxpKcit  that  it  will  not.  And 

1809. 

it  has  been  expressly  held,  that,  **  when  there  is  to  be  an 


"  apportionment^  either  the  jfury  shall  do  it  upon  nil  dcbetj 
^^  pleaded,  or  the  defendant  may  in  his  pleading  set  forth  the 
^'"'""""""   "  value  of  the  land,  and  to  what  the   apportionment  shall 

(a)  1  Ventr.  *'  be."(a) 

kin*  V.  A^*-  It  is  a  principle  of  law,  that  the  plaintiff  must  shew  that 
Jww.^**^  the  defendant  had  the  enjoyment  of  the  property.  In  this 
case,  the  //li/fer,  who  constituted  the  chief  inducement  to  the 
lease,  (which  was  for  ten  years,)  was  entitled  to  his  freedom^ 
by  deed  of  emancipation  executed  by  the  lessor  himself.  It  is 
important,  then,  to  inquire,  whether  as  the  miller  was  lost  bf 
the  act  of  the  plaintiff,  he  could  recover  his  full  demand ;  and 
whether  the  defendant  should  be  driven  to  a  new  action; 
when  all  the  rules  of  law  declare  that  such  evidence  shall  be 
let  in.  Suppose  the  defendant  had  lost  part  of  the  land;  the 
authorities  are  full  that  there  should  be  an  apportionment. 
Suppose  the  mill;  it  would  have  been  the  same.  The  same 
/  reason  applies,  when  any  beneficial  part  of  the  property  is 

lost.  And  if  the  ends  of  justice  can  be  equally  attained  in 
one  action,  it  would  be  a  useless  thing  to  drive  the  parties 
to  another. 

It  is  admitted,  that,  in  general^  rent  can  issue  only  out 
of  land ;  but  it  has  been  settled  in  England,  that  if  a  lease 
be  made,  for  years,  of  an  incorporeal  inheritance,  reserving 
rent,  the  reservation  is  good  by  way  of  contract;  and  the 
lessee  will  be  liable  to  an  action  of  debt  for  non^perform- 
(A)  6  Bac,  ance.(^) 
V^  I         j^  another  point  of  view  this  judgment  appears  to  be  cr* 

roneous.  The  declaration  is  for  400  dollars  ;  the  verdict  is  for 
368  dollars,  without  finding  as  to  the  balance.  The  old  doc- 
trine in  England  was,  that  in  an  action  of  debt,  the  plaintiff 
must  recover  the  whole  sum  demanded,  or  nothing.  Mo- 
dem determinations,  indeed,  admit  that  part  may  be  found : 
but  if  the  Jury  give  less  than  the  whole  demand,  they 
must  still  find  upon  the  whole  matter  put  in  issue,  by  finding 
(c)  1  E9p.  nil  debet  for  the  balance/c)    The  same  principle  has  been 

MP.  263.  7  ^  .        "^ 

Bac.  Abr,  by 
ChriL  18. 
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^Mded  in  thb  Court,  in  other  ^ates,  though  there  has  been  April, 

•o  express  deciaioa,  on  actions  of  detK.(a)  \  ^  ^^^ 

*  Newton 

M'Raty  for  the  appeUee*     This  case  has  been  treated  by  WiUon. 


Mr.  Wirt^  as  if  it  had  been  an  action  of  debt  for  rent,  (a)  i  B'tufu 
whereas,  it  was  only  an  action  on  a  contract,  for  the  enjoy-  ^-  ^^^  ^' 
ment  of  a  mill,  with  the  land  adjoining,  a  miUer^  and  ^atk.^  30L 
stock  of  hogs.  For  the  use  of  such  property,  rent  cannot  cutvny.Arm^ 
issue.  The  cases  cited  on  the  other  side,  therefore,  do  not  ^*''^^' 
apply  to  this,  however  applicable  they  may  be  to  a  reserva- 
tion of  rent  issuing  out  of  land. 

But,  even  if  the  defendant  could  have  availed  himself  of 
the  facts  set  forth  in  the  bill  of  exceptions,  he  ought  to  have 
pleaded  them  speciaUy.  For  the  same  reason  that  the  plain* 
tiff  must  state  his  case  in  the  declaration,  the  defendant 
ought  to  apprise  the  plaintiff  of  the  grounds  of  his  de- 

In  all  the  cases  referred  to  by  Mr.  Wirty  it  appears  that 
the  special  matter,  which  the  defendant  relied  upon,  accrued 
subsequent  to  the  date  of  the  lease.  In  this  case,  the  deed 
of  emancipation  was  executed  about  two  years  before  the 
date  of  the  contract.  '1  he  deed  was  recorded,  and  it  may 
be  presumed  that  Newton  had  full  notice  that  die  mill^  was 
a  freeman  and  not  a  slave.  It  may  also  be  presumed  that 
the  miller  had  entered  into  another  contract,  consenung  to 
serve  Wilson  for  the  term  of  ten  years. 

If  the  grounds  of  the  defence  had  been  set  out  by  plea^ 
it  might  have  been  in  the  power  of  ihe  plaintiff  to  shew, 
that,  by  some  misconduct  of  the  defendant  himself,  he  had 
been  deprived  of  the  use  of  the  miller,  and  therefore  was 
Bot  entided  to  any  reparation. 

But  how  could  the  defendant  avail  himself  of  this  de- 
fence I  It  must  be  by  way  oi  set-off* :  and  it  is  unnecessary 
to  cite  authorities  to  shew  that  damages  cannot  be  set  o£ 
Nothing  but  a  liquidated  sum  can  be  set  off  in  an  action  of 
debt.  l*he  evidence  thus  offered,  was  properly  rejected  ig^ 
the  District  Court. 

v«i..  aiT.  3<> 
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April,  Wicihom,  on  the  same   side.     In  the  argument  ot  tfab 

cause,  the  counsel   on  the  other  side  set  out  with  a  petitia 
principii ;  he  took  it  for  granted  that  this  was  an  action  of 
debt  for  rent,  and  that  rent  issued  out  of  a  shoe*    2  Blacks 
■"  stone's  Co7nmentaneSj  41.  lays  it  down  as  a  principle,  that 

rents  issue  out  of  lands  only.  It  has  been  inferred  from  a 
passage  in  6  Bac»  Abr.  9.  that  because  the  lessee  of  an  in- 
corporeal hereditament  may  be  liable  in  an  action  of  debt, 
for  the  rent  reserved,  as  upon  a  contract,  that  rents  issue 
out  of  such  property.  But  on  turning  to  2  Sound,  by  WiU 
liams^  [304]  note  (12),  it  w^ill  be  seen  that  the  ground  upon 
which  the  action  was  maintained,  was,  that  that  was  a 
grant  of  tithes^  which  were  a  part  of  the  profits  of  the  land  ; 
that  the  profits  of  the  land  were  considered  as  the  land  it- 
self; and  that  the  only  difference  between  tithes  and  land 
was,  that  the  former  lay  in  grants  and  the  latter  in  livery. 

Even  if  rent  could  issue  out  of  lands  and  slaves^  I  con« 
tend  that,  on  principle,  an  eviction  cannot  be  given  in  evi» 
dence.  The  authorities  cited  do  not  support  that  position. 
1  Mod.  35.  and  118.  only  proves  that  the  entry  of  the  land* 
lord  is  a  suspension  of  the  rent.  In  that  case,  the  landlord, 
by  his  own  act,  nfter  the  commencement  of  the  lease,  de- 
prived the  tenant  of  the  property  :  in  the  present  case,  the 
landlord  has  done  nothing  since  the  tenant  entered  on  the 
premises. 

If  the  tenant  be  evicted  by  another,  who  has  a  prior  right^ 
it  is  admitted  that  the  landlord  cannot  recover  the  rent. 

Bat  a  mere  entry  of  the   landlord,  which  amounts  to  a 

trespass  onh',  is  not  sufficient  to  bar  the  recover}',  though 

fa)    Co-ivp.  the  tenant  may  have  his  remcdv  for  the  trespass.(£7)       If 

Cope.  1"^  tenant  be  once  m  possession,  there  must  be  evidence  of 

actinil  eviction — of  his  being  turned  out  of  possession  by 

{h)  1   Ld.  legal  I :rocess.(^)     It  is  not  pretended,  in  this  case,  that  the 

aStle  T*^*    ^^^^^^  *^as  been  evicted  of  the  slave.     The  want  of  right  in 

Pound,  x^^  landlord  is  not  sufficient:  a  tide  can  never  be  drawn  in 

question  in  this  collateral  way. 

1  he  miller  was  found  in  the  condition  of  a  slave  ;  he  was 
received  as  such,   and  never  recovered  his  freedom  by  due 
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course  of  law.     The  Court  muMt  determine  oq  the  abstract      April, 
question  ;  they  must  consider  this  as  a  complicated  case.    It        '^^ ' 
cannot  be  considered  as  plain  as  if  the  claim  to  freedom  was 
in  consequence  of  the   ancestor  being  free.     1  he  circum- 
stance that  the  miller  was  emancipated  by  his  master,  makes   

no  difference.  The  deed  might  have  been  forged,  or  deli- 
vered as  an  escrow  i  and  the  master  should  have  had  an 
opportunity  to  contest  it.  The  policy  of  the  law  is  much 
stronger  in  the  case  of  slaves  than  of  land :  in  the  former 
case  there  may  be  fraud  and  collusion  between  the  slave 
and  the  person  hiring  him  ;  but  in  the  latter,  from  the  nature 
of  the  thing,  the  proceedings  are  noore  public,  and  there 
is  less  danger  of  a  fraudulent  recovery  being  permitted. 

It  may  be  argued  that  the  slave's  going  away  was  equal 
to  an  eviction.  But  that  does  not  determine  the  right ;  it 
was  not  an  evi  ction  by  operation  of  law. 

But  it  may  be  said,  that  ^he  hire  of  a  slave  may  be  ap- 
portioned, if  he  die  before  the  expiration  of  the  term.  I 
doubt  the  correctness  of  this  doctrine  \  the  case  of  Overton 
v.   Soss(a)  having  settled  the  principle,  that  where  there  is  (a)  3  Ca/Z, 

309 

a  hiring  for  a  year,  by  contract,  the  tenant  is  bound  to  pay, 
though  the  subject  be  lost.  It  has  always  been  held,  that 
ntiihcr  the  sickness  nor  running  away  of  a  slave  prevented 
the  owner  from  demanding  the  hire.  There  is  great  reason 
for  this  distinction :  the  tenant  might  be  desirous  to  get 
dear  of  his  contract,  and  drive  the  slave  away ;  or  he  might 
be  sick,  apd  be  neglected. 

This  case  tuay  be  said  to  be  different  from  land,  bc^cause 
it  would  be  cruel  to  insist  on  the  tenant  to  try  the  right,  in 
a  course  of  law,  when  the  man  is  entided  to  his  freedom. 
But  let  the  tenant  bring  his  action  against  the  landlord,  for 
hiring  him  a  freeman  as  a  slave  ;  and  the  damages  recover- 
ed may  be  set  off  against  the  rent.  1  do  not  contend,  that 
if  the  slave  be  entided  to  his  freedom,^  the  tenant  has  no  re- 
medy :  all  I  contend  for,  is,  that  we  should  not  be  surpri* 
sed  by  improper  evidence. 

Where  a  man  rents  land  and  a  personal  subject  together, 
the  rent  issues  wholly  out  of  the  land.  No  adjudged  case 
can  be  found,  where  there  has  been  an  attempt  made  to 
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ApttiL»     sppoftioii  the  rent  on  account  of  aa  eviction  of  the  per* 

sonal  estate. 


In  Bradh/  on  Distresses^  p.  26^  it  is  ssdd  to  hai^e  been 
lately  determined,  that  a  distress  will  lie  for  rent  reserved 
upon  a  lease  of  land  with  stock  upon  it,  or  for  a  ready  (ur> 
liished  house,  or  lodgings. 

But  the  same  author  lays  it  down  as  a  settled  principle, 
that  in  contemplation  of  law,  the  whole  rent  issuea  out  of 
M  Bfadhft    the  land.(a) 

If  then  the  rent  issues  wholly  out  of  the  land,  unless  the 
tenant  be  evicted  of  part  of  the  kmd^  he  is  not  deprived  of 
any  part  of  the  subject;  and  of  course  the  doctrine  of  appor- 
tionment cannot  apph  •    There  never  was  an^  instance  of  a 
{h)  Brvh^9    personal  contract  being  apportToned.(i) 
poHTTOM-  '       I'his  is  the  common  case  of  rent  of  land,  sale  of  horses, 
MEVT,pl.  7.    gj^^  jy  which  the  parties  have  their  mutual  remedies.     The 
Coiut  cannot  go  into  evidence,  however  plain,  in  this  colla- 
teral wav.     l*he  rule  oflaw  is  the  same  in  all  cases,  that 
(0    Congfp,     mutual  damages  cannot  be  set  ofr;(r)  neither  will  it  permit 
al.  ▼.  6<mJfcw  either  party  to  be  surprised  at  the  trial  by  improper  evi- 
'^'"^  dence.     The  whole  rent  issuing  out  of  the  land^  and  there 

being  no  eviction  of  that^  the  landlord  must  recover ;  and 
the  tenant  be  put  to  his  action  as  to  the  personalty* 

As  to  the  objection,  that  the  Jury*  have  found  less  than 
the  plaintiff  declared  for,  the  old  rule  was,  that  the  debt  be* 
ing  an  entire  thing,  you  must  recover  ihe  whole  or  none* 
But  that  rule  has  long  since  been  exploded;  and  akhough 
the  plaintiff  must  claim  a  sum  certain,  yet  the  defendant 
ma}  reduce  the  demand  by  proving  discounts. 

None  of  the  authorities  cited  by  Mr.  Wirt^  on  this  last 
(J)  2  Stra.  po'iwt*  ^PPly  ^  ^hc  present  case,  fiooper  v.  ShepherdJjT^ 
lOW.  referred  to   in  1  Esp.  N.  P.  263.  was  a  case  where  there 

were  several  distinct  sums  due.  But  where  the  debt  is  one 
and  entire,  and  the  Jury  find  a  part,  the  defendant  can  ne» 
ver  be  called  on  again.  The  plaintiff  cannot  declare  on  a 
part  of  an  entire  contract,  because  he  could  not  prove  his 
contract  as  it  existed.    He  must  declare  on  the  wholc^  iii 
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die  first  instance :  and  then  he  cannot  declare  again.    Butler      Aprxi<» 
V*  Parks^d)  was  detinue  for  several  slaves :  ^and  the   plain*    v^/^^ 
tiff  might  have  brought  several  actions.     So,  if  there  be  se-      ^ewto* 
teral  bonds,  the  party  may  bring  one  action  or  several.     In      ^'^*^^ 
Booth  V.  Armstrong^(b)  the  Jury  found  the  debt  but  not  the  (a)  i  /ftuh, 
ms9€ta.    They  were  bound  to  find  both  debt  and  assets  i  be*  (6J  2  tVodk, 
cause  until  assets  were  found,  no  judgment  could  be  render- 
ed. But  M^ Murray  v.  Onea/y(c)  and  Smith  v»  Harmanson^{d)  (0  1  CaU^ 
are  direct  authorities  in  our  favour.  (d)  i  Wa^ 

If  the  principle  contended  for  by  Mr.  Wirt  be  OMrect,  this    ' 
Court  must  have  reversed  ninety*nine  out  of  one  hundred 
of  the  judgments  which  have  been  rendered,  where  there 
was  one  cause  of  action,  and  payments  have  been  proved  by 
the  defendant. 

Randolph^  in  reply.  It  has  been  said  by  Mr.  M^Rhe^  that 
this  was  an  action  on  a  contract;  by  Mr.  Wickham^  that  it 
was  a  claim  for  rent.  I  will  treat  it  as  both.  From  the  de« 
daration  it  appears  to  be  an  action  of  debt  upon  simple  con^ 
tracty  for  a  certain  sum,  for  the  use  of  a  mill,  miller,  and 
stock  of  hogs.  The  plain  nff  avers  that  he  was  seised  of 
the  land,  and  possessed  absolutely  of  the  miller,  which  he  lea* 
scd  to  the  defendant ;  by  means  whereof  he  became  liable  tp 
pay  the  stipulated  rent. 

In  debt  on  simple  contract,  the  plaintifi*  is  bound  to  stat^ 

the  consideration,  and  to  prove  what  he  states.(e)     If  the  (O   1  ^' 

declaration  had  not  stated  that  the  miller  constituted  a^part 

of  the  contract,  it  would  have  been  liable  to  an  exception  '  • 

for  that  omission.     The  inquiry  dien  is,  whether  the  plain* 

tiff  was  absolutely  possessed  of  the  miller,  so  as  to  authorise 

him  to  include  him  in  the  lease.     Having  so  stated  the  fact, 

it  was  incumbent  on  him  to  prove  it ;  and  what  he  was  bound 

to  prove,  the  defendant,  might,  on  the  plea  of  nil  debety  dis- 

prove.r/)  (/)  /'taj£* 

•^       ^  ^  £v.  270,  sn. 

But  it  is  contended,  that  if  the  testimony  had  been  intro* 

duced,  it  would  not  have  availed :  because  the  miller  was 

found  in  the  condition  of  a  slave,  and  his  right  to  freedom 

could  not  be  decided  in  this  collateral  way.    1  he  answer  t^ 
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April,      this  18,  that  the  emancipation  is  stated  in  the   bill  of  ex* 
^^^^^^    ceptions,  and  appears  to  be  a  matter  of  record. 
Newton  Where  there  are  mutual  and  independent  covenants,  it  v^ 

Wilson.       admitted,  that  one  cannot  be  set  oflF  against  the  other:. but 
'  ^    ^    that  is  not  the  case  in  this  acticm :  it  is  a  condition  precedent 

*  on  the  part  of  the  plaintiff.  He  states  that  he  is  tibsQkti£ly 
possessed  of  the  miller,  when,  in  truth,  he  was  a  free- 
man. 

[IVkkfmtru  If  a  man  rents  la6d  to  another,  and  covenatits 
that  be  is  lawfully  seised,  it  is  no  defence  to  the  tenant,  thai 
^  the  lamllord  has  no  title:  he  must  shew  an  eviction,'} 

Randolph.  I  am  now  considering  this  case  as  upon  a  conm 
tracts  without  regard  to  rent.  The  consideration  agreed  to 
be  paid  is  400  dollars,  for  the  use  of  a  mill,  miller,  &C  and 
tfiat  not  payable  till  the  end  of  the  year. 
'  But,  suppose  the  case  be  considered  as  a  question  of 
ren$.  Upon  the  plea  of  mldehet^  let  the  subject  be  what  it 
may,  the  case  is  left  at  large.  There  is  no  distinction,  nor 
is  there  any  reas<m  why  there  should  be,  whether  ttie  sub-  ^ 
ject  matter  of  the  contract  be  hCnd,  a  horse,  a  slave,  or  any 
thing  else. 

Objection.  There  must  be  an  eviction.  Here  was  an  evic» 
ti(Hi ;  a  total  inability  on  the  part  of  the  plaintiff.  If  the  lessee 
had  exercised  an  act  of  ownership  over  this  man,  after  disco* 
vering  that  he  was  free,  he  might  have  been  sent  to  di^  pent 
tentiary  for  his  offence.  No  adjudication  in  England c2Xi  ap* 
ply  to  a  case  like  this. 

It  has  been  admitted  by  Mr.  Wickham^  that,  if  there  had 
been  an  eviction  by  a  paramount  tide,  there  must  have  been 
an  apportionment  of  the  rent.  Was  not  this  an  eviction  by 
a  paramount  title  ?  by  Wilson^s  own  act  ? 

The  case  of  Ross  v.  Overton  has  been  supposed  to  be  fairty 
analogous  to  this:  but  that  case  turned  upon  the  express 
covenant  of  Ross  to  return  the  mill,  in  good  repair ;  thua 
taking  on  himself  all  risks*     But  was  that  the  case  here  ? 
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Whether  a  distress  would   lie  or  not,  in  such   a  case  as      Aprii^ 
this,  it  is  unnecessary  to  consider ;  (though  it  would  seem 
from  die  decision  quoted  hy  Bradby  that  it  would  \)  it  is  a 
remedy  by  action  of  debt,  on  simple  contract,  and  subject  to 
all  the  consequences  of  that  action. 

Thursday^  March  30.     The   Judges  pronounced   their 
opinions. 

Judge  Tucker,  (after  stating  the  case  as  above,)(l)  pro* 
ceeded  :  The  question  upon  this  bill  of  exceptions  is,  how 
far  the  doctrine  of  apportionment  applies  to  this  particular 
case.     It  seems  clear  from  the  books,  that  there  shall  be  no 
apportionment  of  a  rentM:harge^  in  some  cases  in  which   a 
rent^service^  may  be  apportioned. (6()     As  if  J.,  having  a  (a)   Lin.  s. 
rent-service,  purchase  part  of  the  lands,  the  rent  shall  be  ap-  x^/.  147^  ij^\ 
portioned :  but  if  he  had  had  a  reni-charge  to  him  and  his 
heirs,  and  had  purchased  a  part  of  the  lands,  the  whole 
rent  should  have  been  extinguished.(i)     But  if  the  rent-ser-  (6)  /Wet 
vice  be  indivisible,  as  a  horse,  or  a  hawk,  there  could  be  no 
apportionment;  but  if  the  lessor  purchase  a  part,  the  whole 
was  thereby  extinct,  (c)      But,  in   general,  a  rent^ervke  (e)  Ibid.  Giib. 
might  be  apportioned,  either  by  a  grant  of  a  part  of  the  re-  165.  ' 
version  :(</)  or,  by  a  devise  to  two  or  more  persons  :(r)   or      (</)  Gilb. 
by  a  surrender  of  part  ot  the  lands,  or  Ibrfeiture  of  part '//)  u)  ma,  in. 
.or  by  the  lessor's  taking  a  lease  of  part  :(^)  or  where  a  J/g.     '  •  '  ' 
part  is  lost  by  the  act  of  God  ;  as  in  case  of  overflowing,  or  ^^^  ^*''*  *^' 
of  wildfire  \(h)  or  by  act  of  the  law  ;  as,  if  a  moiety  of  the  (A)  ibid.  186, 

.  187. 

reversion  be  extended  h\  elegit;  or  dower  be  assigned  there- 
in;  or  a  part  of  the  land  be  evicted  by  a  stranger.(i)    And  (0  /*«<?.  iss. 
this  apportionment  shall  be  made  by  a  jury  \{k)  and  upon  ['24i.]'  * 
the  plea  of  nil  debet.{l)  ^ent'lso. 

But  the  doctrine  of  apportionment,  as  far  as  I  can  disco-  (Jl//^*^  J^' 
ver,  does  not  appear  to  have  been  clearly  setded,  where  a  l'^^'']n9te. 
man  makes  a  lease  for  years  of  land,  and  a  stock  of  sheep, 
&c.  or  leases  a  house  with  the  furniture  in  it,  reserving  one 

(1}  TKU  opiaioa  was  adhered  to  bj  Jud^  Tucker  in  hh  subsequent  opinion. 
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ApRtL,     entire  sum  of  money  as  rent  far  the  same*     In  die  caac  of 
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Read  v.  Lownes  et  ux/a)  the  lessor  of  laod  and  divers  im* 
plements  with  it,  entered  on  his^  lessee  and  made  a  feoff* 
ment  thereo£»  and  then  the  lessee  re-entered ;  and  it  was  hekl 
(a)  «  Dwer,  ^^  *^  feoflfee  might  bring  debt  for  the  whole  rent,  and 
2i«.  a.  ^^^  there  should  be  no  apportionment ;  for  it  was  said  that, 

although  the  feoifee  should  not  have  the  implements,  still 
the  lessee  is  not  disturbed  in  his  interest  in  them,  but  shall 
enjoy  them  during  the  term,  and  then  the  lessor  shali 
have  them  again,  and  there  shall  be  n$  t^portionmeHt  of  the 
rent  in  this  case,  where  there  is  no  eviction  of' them  by  an 
elder  tide ;  but  die  rent  above  shall  follow  the  reversioo  of 
the  land,  which  is  more  worthy,  and  not  the  reversion  of 
^  chattels.  But  the  defendants  brought  a  writ  of  error,  and 
the  reporter  makes  a  qiuere  of  the  event  thereof.  In  RicAm  , 
ii)  1  D^er,  ord  k  Tovemer^s  case,  b)  a  man  made  a  lease  for  years  of 
laJnd,  md  of  a  stock  of  sheep,  rendering  a  certain  rent,  and 
all  the  sheep  died*  And  there  were  different  ofMnions,  wbe> 
ther,  even  in  this  case,  there  should  be  any  apportionment* 
But  it  is  there  said  it  would  have  been  otherwise^  if  a  part 
had  been  recovered  or  evicted  by  an  elder  title.  And  with  that 
the  Tear  Book^  \2  H.  VIII.  c.  1 1.  pL  5.  seems  to  agree ;  for 
it  18  there  said  to  have  been  agreed^  that,  if  one  make  a  leaae 
of  lands  and  goods,  and  the  lands  are  recovered  against  him, ' 
he  shall  hold  the  goods  to  the  end  of  the  term,  and  the  rent 
shall  be  apportioned.  And  therewith  Brookes  Alft.  tit* 
AppoRTioKMENT,  pL  24.  agrees.  And  yet  Lord  Ch.  Ba» 
ron  Gilbert  puts  this  very  case  in  his  Treatise  on  RenU^ 
p.  176.  and  says,  there  shall  be  no  apportionment^  but  the 
lessee  shall  enjoy  the  goods  during  the  term,  without  pajing 
any  rent. 

Where  authorities  are  uncertain  and  contradictory,  wc 
must  have  recourse  to  principle  as  our  guide. 

Lord  Ch.  Baron  Gilbert^  in  his  Treatise  on  RenU^  P- 1^> 
188.  says,  if  a  lease  be  made  of  land  with  a  stock  of  sheep 
and  die  sheep  all  die,  ^as  in  1  Dyer^  56.)  it  seems  doubtftd 
whether  the  rent  shall  be  apportioned,  or  the  lessee  obliged 
to  pay  the  whole  rent :  for  though  it  may  well  be  presumed 
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that  the  rent  vas  advanced  upon  account  of  the  profits  whi^  Apbi^ 
arise  from  the  she^p,  &c.  yet,  since  the  rent  is  taken  to  be 
issuing  only  out  of  the  landy  because  that,  in  its  nature  im» 
movable,  is  auU  subject  to  the  distreM^  (which  sheep  are  no 
longer  than  they  are  on  the  land,)  it  may  be  doubted  whe»  ——*——• 
ther  the  rent  shall  be  abated  while  the  tenant  enjoys  all  the 
land^  out  of  which  the  rent  issues,  and  then  adds  quctre.  I 
confess  there  is  nothing  in  this  that  afibrds  any  reason  to  mf 
mind  why  the  rent  should  not  be  apportioned  in  such  a  case : 
for  though  it  is  admitted  that  sheep  are  no  longer  liable  to 
distress  for  rent,  than  while  they  are  upon  the  land,  yet  it 
must  also  be  admitted  that  the  land  itself  is  never  subject 
to  DISTRESS ;  to  which  nothing  is  liable  but  what  is  upon 
the  land,  and  not  the  land  itself.  Besides,  whatever  diffi* 
culty  there  may  be  in  apportioning  the  rent  in  case  of  a  dis^ 
tress  made,  in  such  a  case,  a  jury  of  farmers,  in  an  action 
of  debt,  in  the  like  case,  would  probably  be  able,  very 
easily  to  estimate  the  profits  which  might  have  arisen  from 
the  stock  of  sheep,  if  they  had  not  all  died ;  which  if  it 
happened  not  'through  the  default  of  the  tenant,  (of  which 
the  Jury  were  to  judge  from  the  evidence  before  them,) 
might  furnish  a  strong  argument  in  favour  of  an  apportion- 
ment  of  the  rent,  though  a  sum  in  gross  were  reserved* 
The  difficulty  of  the  apportionment  in  this  case  perhaps 
might  not  be  greater  than  where  a  tenant  should  surrender, 
or  forfeit  a  ^rl  of  the  lands  demised  ;  in  both  which  cases 
it  is  admitted  there  ought  tp  be  an  apportionment:  and  that 
in  proportion  to  the  value  of  the  part  surrendered  or  for* 
feited,  compared  with  the  part  retained,  and  not  in  pro- 
portion to  the  number  of  acres.(a)  In  the  case  before  us,  {a)  Gilb. 
if  the  tenant  had  been  evicted  of  the  200  acres  of  land  ad-  dtet  i  yenir. 
joining  the  mill,  but  not  of  the  mill  itself,  or  vice  versa.,  the  ^  ' 
rent  should  have  been  apportioned  according  to  the  real 
.  vahie  of  that  which  remained  in  his  hands.  Why  might  nbt 
the  Jury,  upon  similar  principles,  have  apportioned  the  loss 
which  the  tenant  sustained  by  the  departure  of  the  miller, 
if  he  were  content  to  have  a  deduction  for  the  same  made 
in  that  way,  according  to  the  value  of  the  miller's  hire, 
Vol.  in.  3V 
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April,      instead  of  bringing  a  special  action  for  damages,  (as  per- 
\^0-^-^^j   haps  he  might  have  done^)  as  well  as  in  the  other  case  i 
XevtoQ      Such  a  course,  if  it  had  been  permitted,  would  equally 
Wihioo.      tend  to  avoid  circuity  of  action,^  and  multiplict^  of  8uits.(a) 
id)  Vide   3  ^^  though  I  acknowledge  that  I  have  found  no  case  ex« 
Samd.  ifOji.  pressly  in  £Mrour  of  the  opinion  I  entertain,  yet  on  die 
most  mature  consideration,  I   think  the  evidence  should 
have  been  permitted  to  go  to  the  Jury. 
.  Butit  was  argued  at  the  bar,  that  NewUm  ought  to  have 
detained  the  miller  in  his  service  until  he  had  recovered  hia 
>    freedom  by  a  suit. — I  am  of  a  different  opinion.    The  mil- 
ler having  been  emancipated  in  due  form  of  law,  and  the 
deed  of  emancipation  recorded,  that,  alone,  was  conclusive 
evidence  that  he  was  not  the  slave  of  Wilson^  by  whom 
Ae  deed  was  made.     He  would  have  committed  a  trespass; 
fior  which  he  ought  ta  have  been  mulcted  in  exemplary 
damages,  if  he  had  aittempted  to  detain  a  freeman  as  a 
dave,  of  whose  freedom  he  had  such  incontrovtrtiUe  evi- 
dence. The  plaintiff,  therefore,  in  my  opinion,  has  no  cause 
of  complaint  on  these  grounds. 

There  is  another  errorv,  which,  since  the  dedsion  in 
Cookf  V.  Wise^  must  not  pass  over  without  attention.  This 
is  an  action  of  debt  for  rent-arrear ;  and  the  Jury  have  given 
as  dollars  and  S7  cents,  damages^  which  must  be  by  way  of 
interest  upon  the  reru^  for  no  other  cause  of  action  b  shewn* 
This  therefore  is  error :  and,  for  this  reason  as  well  as  the 
former,  there  ought,  I  think,  to  be  a  new  piaL  There  i» 
another  error  which  strikes  me.  The  declaration  demands 
400dollars  debu  The  Jury  find  for  the  plaintiff  368  dol- 
lars only,  and  say  nothing  of  the  residue.  This  error, 
however,  being  in  favour  of  the  dtfendanty  he  cannot  have 
advantage,  of  it.  Perhaps  the  plairUiff^  had  he  been  so  dis- 
(&)  9  Stra,  posed,  might  have  reversed  the  judgment  on  that  ground«(^} 
Upon  the  whole,  my  opinion  is,  that  there  should  be  a  new- 
trial,  with  instructions  to  admit  the  evidence  rejected ;  and 
that,  if  the  Jury  see  cause  to  apportion  the  rent,  they  may 
do  so,  or  otherwise  in  their  discretion;  and  that  no  dama- 
ges by  way  of  interest  ought  to  be  given* 
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« 
Judges    Roane   and  Fleming  concurred  in    opinion^      ^iS^* 
-Aat  the  judgment  was   erroneous   in  allowing  damages 
on  tht  rent,  and  that  the  District  Court  also  erred  in  reject- 
ing the  evidence. 

Judgment  reversed  with  costs.  •      — — — 

The  next  day  (JUarch  31,)  the  above  order,  together 
with  that  in  the  case  of  Cooke  v*  Wisc^  entered  Thursday, 
23^/  of  Marchy  (antCy  p.  468,)  was  set  aside  on  the  motion  of 
Judge  KoANE  who  declared  himself  not  fully  satisfied  with 
die  principle  then  about  to  be  setded,  and  requested  time 
for  farther  consideration. 

Cooke  against  Wise,  and  Newton  against  Wilson. 
{After  reconsideration.) 

Wednesday^  May  17,  1809.  The  Judges,  on  this  day, 
delivered  their  opinions,  on  the  question  whether  interest 
could  be  awarded  by  way  of  damages  in  an  action  of  debt 
for  rent-arrear. 

Judge  Tucker.  The  question  which  the  Court  on  the 
last  day  of  the  preceding  term  resolved  to  consider,  is, 
whether  in  these  cases,  which  were  actions  of  debt  for  rent- 
arrear,  the  Jury  erred  in  giving  interest  by  way  of  da- 
mages upon  the  sum  found  to  be  due  for  rent 

This  question  depends  partly  upon  the  nature  of  the 
thing  demanded,  which  is  rent ;  and  pardy  upon  the  nature 
of  the  action,  which  is  brought  for  the  recovery  of  it. 
Some  consideration  is  also  due  to  the  nature  of  interest 
and  damages,  according  to  the  principles  of  the  common  law. 

Rent  signifies  a  compensation  or  return ;  it  being  in  the 
nature  of  sm  acknowledgment  given  for  some  corporeal  inhe- 
ritance.(a)  And  though,  of  late  years,  it  usually  consists  in  {a)  s  BUxk 
money,  yet  it  did  formerly,  and  still  may  consist  in  other 
things  incapable  of  any^projlt,  as  spurs,  capons,  horses,  com, 
8cc.  or  in  services,  or  manual  operations,  as  in  doing  suit 
at  the  Lord's  Court,  or  ploughing  his  lands,  &c.  the  remedy 
for  all  which,  if  withheld,  when  it  ought  to  be  paid,  is  by 
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distress  ;  and  diat,  of  cofnmon  rig^^  provided  die  lord  or 
lessor  hath  in  himself  the  reversion,  after  the  expiiation 
of  the  lease.(a)  It  is  unnecessary  .to  enter  into  a  consider- 
ation of  the  doctrine  of  distresses ;  suffice  it  to  say  that  the 
remedy  was  complete  and  in  the  hands  of  the  landlord  him- 
self, if  there  were  any  thing  upon  the  lands  which  might  foe 
(«)  8  Btackf.  distrained.  If,  by  the  fraud  of  the  tensmt,  in  ehignmg 
^^  ^  £ix)m  the  lands  what  might  be  subject  to  distress  for  rent,, 
the  landlord  was  in  danger  of  losing  his  remedy,  the  com- 
mon law  permitted  him  to  follow  the  goods,  if  he  had 
sight  of  them ;  and  the  statute-  law  has  enlsu*ged  his  remedy 
by  authorising  a  distress  upon  goods  fraudulendy  removed 
from  ^e  premises,  at  any  time  within  ten  days  after  their 
removal.  Or,  if  the  goods  distrained  were  rescued,  or 
replevied^  the  law  gave  him  an  -  adequate  remedy  for  the 
rent-arrear,  and  damages  for  the  interruption  or  withhold- 
ing the  payment.  To  these  the  action  of  debt  was  super- 
added in  certain  cases,  by  die  common  law ;  and  that  re- 
9iedy  has  been  still  further  extended  by  statutoiy  provi- 
sions. It  is,  however,  proper  to  remark,  that  in  all  cases, 
as  far  as  I  can  discover,  where  any  statute  has  given  dama- 
ges, either  for  interruption  to  the  common  law  remedy,  or 
by  way  of  compensation  for  the  delay  of  payment  of  the 
nfnt,  the  measure  ^f  the  damages  is  Jlxed  by  the  statute  itaelL 
Thus,  if  the  tenant  be  guilty  of  any  pound*breach  or  rescott% 
the  party  grieved  is  entidtd  to  recover  trebk  damages :  if 
be  c^gj^sts  the  landlord's  right  to  distrain,  by  suing  out  a 
writ  of  replevin^  the  damages  are  double  the  vi^ue  of  the 
rent-arrear.  But  if  he  avails  himself  of  the  indulgence 
of  the  law,  only,  by  giving  bond  and  security  for  the  pay- 
ment at  the  end  of  three  months,  die  ineasure  of  the  dama- 
ges cannot  exceed  lawful  interest  on  the  sum  due,  with  all 
costs ;  and  thi^  by  a  summary  proceeding  upon  ten  days' 
notice :  the  reason  of  which  seems  to  be,  that  the  remedy 
of  the  landlord  is  superseded  by  the  indulgence  which  the 
law  gives  the  tenant,  upon  his  giving  sufficient  security  to 
pay  the  rent  in  a  short  time ;  it  therefore  gives  interest  for 
die  dehtf  of  payment,  from  the  time  that  his  remedy  hf  ^- 
tresa  has  teen  JkCTU ally  superseded  ;  dwt  b,  Jram  the 
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9ATE  OF  TBS  BOND ;  withoiit  regard  to  the  period  that  the 
rent  may  have  been  due,  although  the  distress  should  not 
have  been  made  ^  the  utmost  period  which  the  law  allows, 
which  infioe  years.    Nor,  even  in  such  a  case,  could  the 
landlord  diatrain  for  one  penny  beyond  the  rent  actually  in 
arrear*    AH  which  seems  to  prove  that  the  landlord  is  nei- 
ther by  the  common  law,  nor  by  any  statute,  entitled  to  inte- 
rest upon  rent-arrear,  anerely  on  the  account  of  the  same 
ranaining  unpmd*    And  there  are  certain  principles  of  the 
common  law  which  appear  to  me  strongly  to  corroborate 
this  conclusion.     For  no' man  shaU  take  advantage  of  his 
own  laches  or  neglect ;  therefore  the  landbrd  shall  not  have 
interest  for  rent-arrear,  because  he  has  an  effectual  remedy 
in  his  own  hands,  whenever  disposed  to  use  it.    Again,  the 
land  is  in  law  the  principal  debtor,  and  the  person  of  the 
lessee  is  no  debtor  but  in  respect  of  the  land.(a)    Kent-  (a)  Piowd. 
service,  where  it  consisted  either  in  personal  or  manual  S9S.  b.  3  Co. 
operauons,  or  in  unproductive  things,  as  capons,  spurs,  f ^g^.  *^  ^** 
bows,  shafts,  roses,  and  other  ardcles,  enumerated  by  Sir 
Ed.  Cohe^  was  not  of  a  nature  to  yield  any  profit  growing 
out  of  the  thing  itself,  in  the  nature  of  interest.    And,  if 
they  happened  to  be  uncertain^  the  lord  could  neither  dis- 
train nor,  recover  damages  for  the  withholding  them»(A)  {h)  Co.  Lin. 
By  the  common  law,  interest,  under  the  odious  name  of  ^^'  '* 
usury,  was  altogether  prohibited ;  consequently  it  could  not 
be  recovered  in  the  common  law  courts,  for  the  mere  de- 
tention, or  delay  of  payment  o£  a  debt,  however  just,  or 
bow  unreasonably  soever  the  payment  might  have  been  de- 
layed.   And,  upon  this  principle  it  seems  to  be,  that,  in 
actions  of  debt^  the  damages  are  in  general  merely  nomi- 
nsd.(c)     And,  even  in  replevin  at  common  law,  it  would     (c)  2  Jiac. 
seem  that  the  rent  is  to  be  regarded  as  the  certain  measure  mages^e!  & 
of  the  damages  ;(</)  nor  was  the  remedy,  by  action  of  (]i)/j^.F.n. 
debt,  applicable  to  all  cases  of  rent-arrear.  (^)     And,  al-  ^•'^  ^  -'^•" 
though  the  remedy  by  action  of  debt  has  been  extended  by    U)  Co.  Lin. 
Stat.  32  H*  VIIL  c  37.  and  subsequent  statutes  both  here 
nnd  in  England^  it  seems  to  authorise  the  recovery  of  ar- 
rearages onfy,  and  not  interest  or  damages  for  withholding 
thcmi  for  Sir  Ed.  Coke  expressly  teUs  us^  for  the  arrearages 
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April,      of  a  nomine  pamt^  and  for  rdtef,  Sec.  die  sts^ute  gives  no 
s^^w^>t^    rcmcdy.(a)     To  this  we  may  add,  that  rent  is  regularly 
Cooke        demandablcy  by  the  payee  or  landlord,  upon  the  kmdsy  (un- 
wise,' and     less  there  be  some  special  reservation  in  the  lease  to  the 
^^^****       contrary,)  whereas,  a  debtor  by  bond  or  obligation,  is  boond 
Wilson.      iQ  ^^^^  j^jg  creditor,  if  he  means  to  save  the  forfeiture  of 
(a)  Co.  Utt.  hi^  bond:  but  in  the  case  of  the  tenant,,  until  demand made^ 
no  forfeiture  or  penalty   (although   secured  by  a  nomine 
poena)  could  be  incurred  ;  for  the  presumption  of  the  com- 
mon law  is,  that  the  tenant  is  always  upon  the  landa^  ready 
to  pay  his  money ^  and  the  contrary  must  be  alleged  znd  skewri 
ib)Sobart,B9.  or  no  penalty  is   incurred.(^)     And  the  reason  for  this  is 
71.  *  apparent.    For  the  landlord  may  have  granted  the  premises 

to  another,  in  which  case  his  right  to  the  rent  is  gone  and 
extinguished ;  and  the  tenant,  since  attornment  is  no  longer 
necessary,  may  not  know  to  whom  to  offer  his  rent ;  or  he 
may  have  paid  it,  before  notice,  to  his  former  landlord,  in 
(c)  L.  V.  which  case,  the  law  acquits  hitn  from  all  damage.(r)     Or 

fcdit    1794.  e.     ,-  '.  ^,  rt^ 

00.  3  Co,  23.  the  lessor  may  have  granted  away  a  part  of  the  tenements 
demised  to  a  stranger,  in  which  case  the  rent  must  be  ap- 
portioned ;  or  the  tenant  may  have  been  evicted  of  the 
lands,  and  so  the  rent  utterly  extinguished*  Nay  more,  it 
has  been  resolved,  *^  that  where  a  rent  was  reserved  upon 
^  a  lease,  and  the  lessee  bound  by  obligation  to  pay  it,  al- 
^^  though  the  lessee  must  pay  it  without  demand,  yet  be  is 
^^  not  bound  to  seei  the  lessor,  but  to  render  it  only  upon  the 
^^  land;  for  he  has  bound  himself  to  pay  it,  but  still  as  a 

{,</)  Jfobart,  8.  *'  rent^  and  where  the  law  wilL^(d)  So  far  the  principles  of 
the  common  law  (and  it  is  to  be  remembered  we  are  now  to 
decide  as  a  court  of  common  law)  appear  to  me  to  be 
strongly  opposed  to  the  giving  interest  in  the  name  of  da-  , 
mages,  in  an  action  of  debt  for  rent-arrear.  But  some  cases^ 
both  in  England  and  in  this  Court,  may  be  supposed  to  miK- 

^  (0  1  ffaak  tate  against  them.     The  case  of  Hoss  v.  Gill^(e)  was  an  ac- 

^^'  tion  of  debt  in  which  the  sum  of  490/.  was  demanded  in  the 

declaration  for  seven  years'  rent,  at  70L  per  ann.  in  arrear. 
The  Jury  found  the  debt  in  the  declaration  mentioned,  an4 
130/i  16^.  3^*  damages ;  the  Court  (upon  what  ground 
does  not  appear  in  the  report  of  the  case)  gave  judgBient 
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for  4SOL  mhiy  which  is  less  than  the  arrears  demanded.    '  April, 

1SU9. 

How  the  judgment  came  to  be  entered  in  that  manner,  I 
cannot  conceive ;  but  thb  Court  seemed  to  think  the  error 
was  in  fiivour  of  the  appellants  and  therefore  affirmed  the 
judgments  There  is  not  a  word  about  irUere$t^  either  in  the 
arguments  at  the  bar,  or  in  the  opinion  of  the  Court  This  ^****^ 
case,  therefore,  furnishes  no  precedent,  I  conceive.  The 
subject  passed  utteriy  sub  sUentio.  Watson  v.  JJexander(a)  («)  *  ^^^ 
was  an  action  of  covenanty  not  debt.  The  suit  was  brought 
by  the  dexdsee  of  the  lands,  and  not  by  the  executors  who 
made  die  lease*  The  breach  assigned  was  the  non-pay-> 
ment  of  nine  years'  rent,  at  78/.  10s.  per  cam.  reserved  upon 
a  lease  made  during  the  paper»money  period.  The  Jury 
found  a  verdict  for  the  plaintiff,  and  assessed  his  damages 
to  636^  instead  of  706/.  109.  the  nominal  amount  of  the  ar-« 
rears  demanded,  subject  to  the  opinion  of  the  Court  on  a 
point  of  law,  respecting  the  kind  of  money  in  which  the  , 
rent  was  to  have  been  paid.  The  damages,  in  which  form 
alone  the  verdict  must  be  rendered,  are  not  equal  to  the 
arrears  of  the  rent  demanded.  Consequently,  this  case, 
so  far,  furnishes  no  precedent.  But  the  President,  in  de« 
livering  the  opinion  of  the  Court,  uses  an  expression  which 
carries  with  it  a  strong  presumption  that  the  opinion  of  the 
Court  was,  that  the  jury  could  not  have  given  interest  by 
way  of  damages,  if  that  had  been  (as  this  is)  an  action  of 
debt  instead  of  covenant:  for  he  says,  '^  In  this  case,  which 
**  is  not  an  action  of  debt  for  rent  certain,  but  of  covenant 
**  for  damages  to  be  ascertained  by  a  Jury^  the  Jury  mighty 
"  upon  evidence  of  the  intention  of  the  parties,  increase  or 
^^  diminish  the  damages;  and  diese  they  might  find  in  specie, 
'^  and  so  determine  the  question  (as  to  the  kind  of  money) 
**  by  a  general  verdict.'*  This,  I  think,  strongly  shews' the 
opinion  of  the  Court  as  applicable  to  the  case  now  before  us. 
The  case  of  M'-Call  v.  Turner,(b)  seems  to  me  to  have  no  ^^W  *  ^^^ 
particular  bearing  upon  the  present  case.  The  Courts  of 
the  Commonwealth  had  been  perplexed  with  questions  con* 
cerning  the  recovery  of  debts  due  to  British  subjects  ante- 
cedent to  the  war  ;  to  bring  them  to  a  point,  it  was  recom- 
mended by  the  District  Court  of  King  and  ^teen.  to  the 
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April,     bar,  to  give  the  notice  mentaoiied  ia  the  report  of  that  eme, 

^^^^^    and  to  leave  it  to  die  Jury  to  decide  t^xm  die  priadplcs 

Cooke       of  common  sense,  nad  common  reason,  how  fifur  tfa^  ab* 

AVite,  and    sence  of  a  creditor,  who  was  moreover  an  aUen  eneaqr 

Newton      dunng  the  period  of  his  absence,  conld  be  admitted  as  a 

"^'^•Q"-      ground  of  stopping  the  accumuladon  of  interest  daring  that 

period.    This  Court  approved  of  die  ooune  recommendedt 

and  of  the  result.    It  was  a  case,  md  generis^  in  form, 

though  founded  upon  the  clearest  prindples  of  mond  justice  ; 

and  the  sanction  which  it  received  in  dib  Court,  probably 

proceeded,  in  part,  from  the  difficidty  of  bringbg  on  the 

question  for  a  judicial  decision,  in  as^  way  whatever.   The 

most  that  can  be  said  of  that  case  is^  that  die  Jury  did  not 

mistake  the  law  ;  it  being  a  setded  principle  of  the  law,  that 

where  the  Jury  mistake  the^  knvy  the  verdict  shall  be  set 

aside.     The  question  now  before  us  is,  home  the  Jury  wis* 

taken  the  iaxv^  in  giving  interest  by  way  of  damages,  for  ar* 

rears  of  rent  i    If  they  have,  the  verdict  must  be  set  aside 

as  against  law.  For,  ^^  adquestionem  legis  non  &sspon]>£NT 

JuRATORES,  sed  yudices.^^ 

But  it  may  be  objected  that  a  Jury  may,  and  frequently 

do,  give  interest  for  book  debts,  and  other  simple  contract 

debts ;  and  why  not  abo  for  r^it^-arrear  i     With  respect  to 

these,  the  general  rule  is,  that  the  Jury  cannot  give  interest, 

because  such  debts  do  not  carry  interest,  by  the  common 

(a)  Slangy  law  :(o)  but  it  may  be  payable  (according  to  Lord  JAmsfield} 

s'wihon,  905.  in  conscqueucc  of  the  ujiiP^e  of /'ar/Zcdbr  branches  of  trade, 

s.  C.  1  Esp.  ^^  ^f  *  Special  agreement  j  or,  in  cases  of  long  delay ,  under 

c2'  3.  Jo2l  vexatious  and  oppressive  circumstances,  if  a  Jury,  in  their 

2^'caiz^^^  discretion,  shall  think  fit  to  allow  it.(A)     So  may  rent  se- 

M*ComUcoy     cured  by  a  nomine  pomee.  or  withheld   under  vexatious  or 

&c,  T.    Cur-  .       .  r        1 

zetL  Ibid.  A20,  Oppressive  circumstances,  (as  by  a  rescue^  or  writ  o!  repktnn 

ScHba.  ^'       falsely  sued  out,)  even  by  the   common  law,  be  recovered, 

v^^nfpkim^'  i/i  an  appropriate  action^  with  recompense  for  the  vexation, 

'^TAi^Le      ^^^^^  ^^^  name  of  damages  ;(c)  but  where  no  such  circum*' 

213.  cited  in  Stances,  peculiar  to  rents ,  exist,  the  Jury  have  no  right  to 

give  more  than  the  rent-arrear,  especially  in  an  action  of 

debt,  where  the  plaindff  is  to  recover  in  numeroy  and  where 

damages  are,  almost  always,  if  not  altogether,  nominal  only. 
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And  although  in  one  case,(a)  it  was  held  that,  in  an  action      April, 
of  debt  on  a  bond,  damages  may  be   recovered  for  more         '^^' 
than  the  amount  of  the  penalty,  yet  the  resolution  in  that 
case  has  been  overruled«(A)     It  is  true,  interest  by  way  of 
damages,  is  given  in  actioos  of  debt  upon  judgments  ;(c) 
but  there   the    debt   is   liquidated  by    a  judgment,   and 


interest  is  given  raiione  detentionia  debitL  In  JVhite  v.  Sea-      («)    i.ord 
iy^{d)  it  was  decided  that,  in  an  aaion  of  debt  on  a  bond  Chitrch^  2  t, 
for  the  payment  of  rent,  damages  could  not  be  recovered     \b)    fvude 
beyond  the  penalty,  though   the  rent-arrear  exceeded  it.  e'y^^'^soS 
The  rule  in  equity  is,  that  the  Court  regards  th^  penalty  of  *^^*S^  "' 
the  bond  as  the  extent  of  the  debt,(e)  and  though  there  East.  436. 
seems  to  be  some  contrariety  in  the  cases  on  that  subject,  JoA/i«oM,^iii 
later  decisions  seem  to  concur  in  this  rule.(y*)     In  Lhyd  v.  Oc/.  16^1^787! 
WiUiams^(^g)  Lord  Hardwkke  said,  a  debt  by  simple  con-  j^  \  ^^jf' 
tract  does  not  carry  interest  in  its  nature,  nor  would  that  ^-   *<ww 

.  .  .      ,  prmctpte. 

Court  decree  it  to  be  paid ;  nor  is  there  any  general  rule    (c)  3  Sound. 

...  J   t  1     11  .  ,  107.    7  T.  Ji, 

that  simple  contract  debts  shall  carry  interest,  even  where  446. 
a  trust  b  created  for  payment  of  debts  generally.     And  in  49.    ^  ^^' 
Jtyvtsy.Cokman,(h)  he  denied  interest  on  a  simple  contract  ^^^^^' 
debt.  So  in  To/l  v.  Lord  JVi7r/Awicii,(/)  where  a  provision  was  '•••^ 
made  by  will  for  payment  of  interest  of  debts,  it  was  held  the  Ch,  Rep,  4asi 
provisaon  did  not  extend   to  simple  contract  debts.     In      (g)  2  Ath. 
Parker  v.  HuUhi$uon^(i)  it  was  said  by  the  Master  of  the  "^X)  jj^ 
RoUs,  that  the  Courts  of  Law  do  not  permit  interest  to  be  ^v.    .  ^ 
pven  by  way  of  damages,  upon  notes  payable  at  a  day  t/n-  ^'?-^^' 
eeriainy  or  shop  debts.     In  Boddam  v.  Ryley^Q)  where  jr.  iss. 
interest  was  claimed  upon  the  balance  of  an  account.   Lord  cLjUp,  s^ 
Thurlaw  observed,  if,  according  to  the  argument  of  the 
party  claiming  it,  whatever  in  fact  appears  to  be  due  on  the 
balance  of  an  account,  (where  there  had  been  no  setdement, 
or  acknffwledgment  by  the  debtor,  which  raises  a  contract  to 
pay^  and  which  is  the  only  ground  upon  which  interest  is 
given,Xm)  shall  carry  interest,  the  rule  must  go  to  every  („)|p,^„,^ 
debt  for  goods  sold  and  delivered,  which  certainly  is  not  the  ^^d- 
Saw  oi  England. 

As  tQ  interest  on  arrears  of  an  annuity,  which  comes 
nearer  to  the  case  of  rent-arrear  than  any  other,  the  Courts 

Vol.  HI.  ^^ 
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April,  of  Equity  have  in  some  instances  inven  it ;   as  in  Ikicn^ 

v^r^  ^^^  Litton.{a)     In  that  case  it  was  said  arguendo^  and  noc  de« 

Conke  nied,  that,  if  an  action  of  debt  had  been  brought  for  the 

Wise,  and  annuity,  the  plaintiff  could  not^  at   law^   have  recovered 

^.  interest  upon  the  arrears  :  it  was  given  on  the  parucolar 

^^^'  circumstances  of  that  case.     So  in  StapleUm  v.  Comvay.{b) 


ia)iP.Wmt.  In  Nexvman  v.*  Aulding^(c)  interest  was  allowed  on  a  life 

(6)  \  Vet.  4SS.  annuity,  secured  by  bond,  in  a  penalty  of  500/.     In  the 

57§^^        '  *  Drapers^  Company  v.  Davis^{d)  interest  was  allowed  only 

21 1!'  ^  '^^"^  ^^^  ^^^  *^^  Master's  report  was  conErmed.     Tlic 

annuitant  in  that  case  had  been  dead  seventeen  years  before 

(e)2r<».  iro.  that  time.     In   Morris  v.    Diilingham^(e)   it   is  said,  the 

giving  interest  for  arrears  of  an  annuity  is  dbcrettonaiy  ; 

.(/)  2  P.  and  in  Batten  v.  Earnley^{f)  it  is  said,  interest  is  only 

allowed  where  there  are  great  arrears,  and  not  for  small 

sums.  In  that  case  three  years  annuity  was  in  arrear.  In  Sir 

( g)  2  Atk,  John  Robinson  v.  Cumingy(g')  there  was  a  grant  of  an  annuity 

by  way  of  mortgage,  with  a  power  to  enter  in  case  of  arrears, 

and  to  hold  until  satisfied.     Lord  Hardwicke  saidy  there  is 

no  instance  where  the  Court  has  ever  allowed  interest  on 

(A)  2  jv«.  the  arrears  of  such  an  annuity.     In  Creuse  v.   Htmter^^li) 

jr.  157.  4  liro.   .  n  i  e  •       •      f  l 

ch.    31 G.   s.  interest  was  not  allowed  on  arrears  oi  an  annuity  m  lieu  ot 

(/)  3  Bi^.  Ch.  dower.  And  inTew  v.  Earl  of  Wimertony(i)  it  was  not  allow* 

Jet  1^^451*  ^^'  although  secured  by  bond  and  in  bar  of  dower y  and  out 

S-  ^'  oi  productive  estates.     In  the  case  of  The-  Society  for  Pro^ 

{h)  4    Bvo.  pagating  the  Gospel  v.  yackson^(Jt)  Ix>rd  Thurknv  refused 

interest  on  arrears  of  an  annuity,  though  the  funds  were 

productive.     But  what  was  said  by  Lord  Chancellor  7  'albot^ 

"     in  Ferrers  v.  Ferrers^  comes  nearer  \o  the  present  sulgect 

than  any  other  cases.     ^^  The  arrears  of  an  annuity  or  rent 

**  charge,  says  his  Lordship^  are  never  decreed  to  be  paid 

♦*  with  interest^  but  where  the  sum  is  certain  ^xaAJixedy  and 

**  aho  where  there  is  a  nomine  peenasy  or  some  penalty  upon 

^  the  grantor,  which  he  ntust  under  go  y  if  the  grantee  sued  at 

*^  law,  and  which  would  oblige  him  to  come  into  equi^  for 

*^  relief,  which   the  Court  will  not  grants  but  upon  equal 

^  terms,  and  there  can  be  no  other  but  decreeing  tb^  grant* 

'^^  or  to  pay  the  arrears,  with  interest  for  the  time,  during 

^  which  the  payment  wai  withhekU    But  interest  for  the 
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**  rents  and  profits  of  an  estate  wa9  never  decreed  yet,      April, 
**  the  sum  being  entirely  uncertain. "(^) 

We  come  now  to  the  cases  in  this  Court.  In  Graham  v 
WoodsonXh)  interest  was  allowed  by  the  High  Court  of  Chan- 
cery on  the  rents  in  arrear,  and  that  case  was  affirmed  in  this 
Court.  But  there  the  Court  evidently  proceeded  upon  the 
ground  of  the   unconscientious   conduct  of  the  defendant,  (o)    ^^i^f'^f 

°  ,  ,!  ^^"^P-  Talbot, 

Graham^  **■  in  endeavouring  to  defeat  the  rents  altogether y  t2.  .?. 
by  first  purchasing  the  reversion  at  an  under  rate,  and  then  2VJ.  ^  ' 
surrendering  the  lease,  and  thereby  delaying  the  payment.. 
The  plaintiffs  were  infants  :  they  had  no  power  to  distrain, 
the  reversion  being  granted  away  to  another.  And  if  they 
had  had  such  power,  it  is  highly  presumable  from  the  answer 
that  there  was  no  distress  upon  the  premises,  until  Gra* 
ham  had  surrendered  the  lease,  as  he  declined  working  the 
coal  pits  for  some  time.  These  circumstances  present  a 
very  different  case  from  that  before  us.  But  in  Skipwith  v. 
Clinch^(c)  the  same  term,  the  Court  said  the  plaintiff  was  (c)  2  Call, 
not  entitled  to  interest  on  the  rents,  (although  near  twenty  ^  * 
years'  rents  appear  to  have  been  due,)  because  it  was  certain 
he  might  have  distrained ;  and  therefore  should  not  have  lain 
by  and  suffered  the  interest  to  accumulate ;  and  if  it  was 
uncertain^  the  cases  relied  on  by  the  plaintiff's  counsel  shew- 
ed interest  is  not  demandable.  Th^s  latter  reason  applies 
with  peculiar  force  to  the  case  of  Newton  v.  Wilson.  For 
the  amount  of  the  rent  due  was  altogether  uncertain^  ren- 
dered so  by  the  departure  of  the  miller  and  the  apportion- 
ment of  the  rent,  to  which  the  lessee  was  entitled,  in  conse- 
qaence  of  that  event,  and  the  fraudulent  conduct  of  the  les- 
sor, in  imposing  him  upon  the  lessee  as  a  slave.  The  Jury 
gave  less  than  the  sum  demanded  for  rent,  in  numeroy  and 
yet  gave  damages  more  than  equal  to  the  apportionment,  if 
in  fact  the  defalcation  from  the  amount  of  rtnt  demanded 
was  made  on  that  account.  So  that  they  actually  mulct  jthe 
defen(*ant,  in  damages,  at  the  same  moment  that  their  fer«- 
dict  proves  they  thought  him  entitled  to  an  abatement  of  ^e 
rent,  or  rather,  to  damages  for  the  injury  and  imposition 
he  had  sustained.    A  solecism  not  to  be  supported^ 
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In  the  case  of  Cooie  y.  Wise^  if  the  latter  ^ai^  diaaUed 
from  distraining  for  the  rent-arrear,  at  aoy^time  during  the 
continuance  of  Cooke's  possession,  or  that  of  his  under-te- 
nants, it  was  by  his  own  conduct  altogether.  He,  dierefore^ 
has  not  a  right  to  interest  for  arrears,  which,  but  for  hia 
own  want  of  judgment,  he  might  have  distrained  for. 


Judge  Roane.  In  these  two  cases  in  wludi' judgments 
were  rendered  by  this  Court  at  the  last  term,  it  occurred  to 
me,  towards  the  close  tliercof,  that  the  Court  had  commit- 
ted an  error  touching  the  point  of  interest*  I  mentioned 
tliis  idea  to  the  Judges  in  conferen^,  and  they  agreed  to  re* 
scind  the  judgments,  and  continue  the  cases  imtil  the  pre-^ 
sent  term,  for  reconsideration  and  revision.  I  have  no 
wish  to  vary  or  depart  from  the  decisions  then  given,  on 
any  other  part  of  the  cases :  I  adopt  them  as  for  my  pre^ 
sent  opinion  ;  but,  touching  the  point  of  interestj  I  am,  on 
reflection,  confirmed  in  the  opinion  that  the  judgments 
were,  in  both  cases,  erroneous. 

In  the  ca^e  of  Cooke  v.  Whe^  (which  was  an  action  of 
debt  for  rent.)  this  Court  reversed  a  judgment  of  the  Dis* 
trict  Coiu-ty  affirming  one  of  thp  Hustings  Court,  (although 
the  Judges  were  unanimously  of  opinion,  that  the  judgment 
was  correct  on  its  merits,)  because  that  judgment  ^^  allowed 
^'  interest,  by  way  of  damages,  on  the  amount  of  the  rent  due, 
^^  inasmuch  as  the  appellee  had  remedy  by  distress,  if  he  had 
^^  not  deprived  himself  thereof  by  his  own  act."  And  in  the 
case  of  Newton  v.  Wilson^  which  watt  also  debt  for  rent,  this 
Court  reversed  the  judgment  of  the  District  Court  on  two 
grounds ;  one  of  which  was,  for  that  ^^  interest  Mras  given 
*'  by  way  of  damages  for  detention  of  the  debt  ;*'  and,  in 
its  instruction  to  the  District  Court,  upon  the  new  trial, 
directed  that  ^^  no  interest  shouid  be  allowed  by  xmty  of 
^^  damages^'*  on  the  sum  to  be  found  due  for  rent  as  afere* 
9aid. 

As  the  records  on  which  these  opinions  were  ddivered, 
haye  shewn  no  special  reasons  why  interest  should  not  have 
been  allowed  by  the  Juries  respectively ;  I  understand  AeM 
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decisions  to  go  the  full  length  of  affirming  that  interest  for 
rent  is  not  to  be  allowed  by  a  Jury  in  any  case  whatsoever ; 
the  instruction  in  the  hst  case  being,  that  ^^  no  interest 
^  should  be  allowed  by  way  of  damages,"  I  presume,  under 
any  circumstances ;  and  this  is  the  proposition  which  I 
mean  to  combat* 

I  will  begin  by  saying  that  interest  is  nothing  more  than 
damages ';  and  that  damages  are  peculiarly  within  the  pro- 
vince of  a  Jury  to  find  or  not*  In  2  Fonb.  423,  it  is  said, 
that  ^^  since  a  man  is  bound  in  equity  not  only  to  perform 
^^  his  engagements,  but  also  to  repair  all  damages  that  na« 
*^  turally  accrue  from  the  breach  of  them,  we  ought  not  to 
^^  omit  treating  of  these,  and  especially  of  interest,  which 
"  is  most  frequent  of  all,  it  being  the  common  measure^ 
^  where  the  contract  is  for  money;  though,  in  its  own 
*'  nature,  niore  uncertain  than  any  other.  But  it  is  now 
*'  fixed  to  a  certain  portion  of  the  sum  lent ;  for,  to  cut  off 
^^  the  infinite  variety  of  liquidations  and  law  suits  which 
^^  might  be  occasioned  by  the  non-payment  of  money,  it  was 
^^  absolutely  necessary  to  settle,  by  a  law,  a  uniform  repa- 
"  ration  for  all  the  sorts  of  damages  arising  thence,*'  &c. 
and  that  these  damages  could  ^'not  be  niade  more  just  or 
^^  certain,  than  by  fixing  at  the  value  of  the  common  profits 
*'  that  may  be  made  of  money  by  a  lawful  commerce.*' 

It  is  in  pursuance  of  this  same  idea  that  when  the  statute 
of  3  Hen,  VIL  c.  10.  declares  that,  on  a  writ  of  error,  the 
person  against  whom  it  is  sued  out,  ^^  shall  recover  his 
**  costs,  and  damage  for  his  delay  and  wrongful  vexation  in 
**  the  same,  by  discretion  of  the   Justice  afore  whom  the 
**  said  writ  of  error  is  sued,"  the  Court  of  King's  Bench 
adopted  interest  as  the  measure  of  the  damage^  **  the  action 
**  being  for  a  debt.^\a)     The  same  idea  was  held  by  this      (a)  Sec 
Court  in  the  case  of  Asberry  v.  Calloway ^  1  Wash.  74.  in  Zii^y.  Lari^^ 
which  20  per  cent,  given  against  Sheriffs  in  a  certain  case,  '^'*»  »»«^^- 
by  act  of  Assembly,  was  considered  by  the  Court  as  dctma» 
gesy  though,  in  the  act  itself,  called  ^^  interest.^"* 

Aterest  then  is  but  a  fixed  measure  of  damages;  and 
damans  are  defined  to  be  a  compensation  given  by  a  Jury 
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April,  for  an  injury  or  wrong  done  the  party  before  action 
brought:  (a)  now  if  rent  is  due  at  the  end  of  the  year,  and 
is  not  then  paid,  an  injury  is  done  to  the  landlord,  by  hold- 
ing and  making  a  profit  on  his  money,  which  ought  to  be 
recompensed  in  damages* 

Anciently y  distresses  were  looked  upon  in  no  other  light 
Mr!  \^' '  ^1^^°  ^  pledge  or  security  for  the  payment  of  rent,  but  have 
edit.  263.        latterly  been  improved  into  a  more  direct  mean  of  coropel- 
^)  2   l^^  ling  payment.(A)     As  under  tht  former  idea  a  sale  for  pay- 
ment of  rent  could  not  be  effected  by  distress,  but  only  by 
an  action  ;  in  which  case,  I  presume,  it  would  be  admitted, 
that    damages    might   be    recovered.      The   question  is, 
whether  the  right  to  damages  or  interest  is  taken  away  by 
the  addition  of  a  7}ew  remedy,  by  the  conversion  of  the 
ancient  distress  into  a  mean  or  action  for  enforcing  payment 
also  ?     Let  the  various  instances,  to  be  found  in  our  code, 
in  which  a  new  and  summary  remedy  is  superadded  to  the 
old,  and  yet  does  not  impair  the  rights  existing  under  it, 
answer  the  question.     And   if  in  the  case  of  a  distress, 
whether  the  property  be  replevied  by  the  tenant,  or  sold  by 
the  officer,  the  principal  sum  is  to  be  paid  with  inte- 
(r)   Jtev.    re8t,C^)  ait  bono.  shall  we  say  that  interest  is  not  to  be 
p.  153.  given  in  the  case  of  an  action  ?     If,  in  whatever  way  a  dis» 

'tress  shall  eventuate,  under  our  act,  interest  is  to  be  given 
upon  the  sum  due  for  rent,  is  it  not  too  much  to  say,  that, 
in  the  concurrent  remedy  by  action,  interest  is  under  no  cir- 
cumstances to  be  given  ?  And  if,  in  the  former  case,  inte* 
rest  is  to  be  given  under  all  circumstances^  why  not  permit 
a  Jury  to  judge  of  it  in  the  latter,  and  give  or  withhold  die 
interest  or  damages,  as  to  them  may  ap])ear  right  and  pro- 
per ?  Certainly  this  last  construction  is  most  beneficial  for 
the  tenant,  as  it  gives  him  a  chance,  under  circumstances, 
to  be  exempted  from  the  payment  of  interest ;  whereas, 
under  the  other  idea,  the  landlord  will  be  compelled,  by  a 
just  attention  to  his  own  interest  to  distrain  immediately,  in 
all  cases,  under  pain  of  losing  the  interest  on  his  money. 
That  distress,  which  was  anciendy  only  Vi  pledge,  and  is  now 
exalted  into  a  concurrent  mode  of  enforcing  payment,  will 


j 
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be  made,  by  this  construction,  to  overthrow  and  supersede  April, 

the  remedy  by  action  altogether,  and  subject  the  U^nant  in  v.^^v^^ 
all  cases  to  the  more  rigorous  remedy  by  distress*  Cooke 

Interest  on  money  bcine  then  neither  more  nor  less  than  W»9«»  a»d 

•  r  .  .  .  .         ,         ,  Newton 

damages^  as  is  before  said,  I  hazard  little  in  saymg  that  the 
power  of  a  Jury,  in  relation  thereto,  is,  at  least,  as  great  as 
that  of  a  Court  of  Chancery. 

In  4  Vin*  402*  it  is  said,  that,  as  a  Court  of  Chancery 
cannot  setde  damages^  a  breach  of  covenant  must  be  tfjed 
at  law.     In  Cud  v.  RutterXa)  which  was  a  bill  on  a  contract  (o)  i  P.Wm, 

'  $72. 

for  stock  for  a  specific  performance  of  the  contract,  the 

Court  dismissed  the  bill,  and  would  neither  decree  perform- 

ance  nor  the  diflerence  money  in  Uamages,  saying,  that  the 

complainant  should  recover  his  damages  at  law^  wherewith 

he  might  buy  the  stock.  In  the  case  of  Buxton  v.  IJstery(J>)      (fi)  3  Atk, 

in  which  the  last  case  is  recognised,  the  Court  said,  in  a 

similar  case,  that  the  proper  remedy  was  at  latVy  where  the 

complainant  might  recover  damages  for  the  non-performance 

of  the  agreement.     Various  cases  might  also  be  readily 

added  in  which  a  Court  of  Equity,  proceeding  upon  the 

same  idea,  have  referred  the  case  on  the  point  of  damages 

to  a  Court  of  Law,  to  setde  on  an  issue  of  qitantum  damnifi" 

catusm  So,  in  this  Court,  in  the  case  of  Eustace  v.  GaskinsjCc)     (c)  i  WSkh, 

190 

which  was  a  decree  for  land  and  back  rents,  this  Court 
reversed  it,  on  the  groimd  that  the  value  and  profits  of  the 
land,  which  were  in  the  nature  of  damages  y\itx^  ascertained 
by  commissioners  of  the  Court  of  Chancery  instead  of  a 
Jury^  and  directed  an  issue  for  that  purpose. 

These  cases  shew  that  a  jury  is,  at  leasts  as  proper  a  tri- 
bunal to  decide  on  interest  (or  damages')  as  a  Court  of  Chan- 
cery. But  the  Jury  is  also  more  competent  on  this  subject 
than  even  the  Court  of  Law  before  which  it  carrx^  on  its 
inquiry.  In  the  case  of  M'^Callv.  Turner^ d)  Juuge  Pau  {d)\  CdU, 
dleton  said,  referring  to  an  opinion  of  Chief  Justice  Jayy  ^  ' 
that  he  was  mistaken  in  saying  that  interest  was  a  question 
qflaw;  that  Jay  himself  had  a^  fcng^f A  admitted  that  the 
.Jury  might  decide  both  the  law  and  fact  of  the  case,  com- 
prehending the  question  of  interest;  and  that  he  (Mr.  Pen^- 
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dkton)  thought  it  proper  for  the  Jury  to  decide  what  hu^ 
restf  as  well  as  principal,  was  due.  Judge  Flemings  in  the 
same  case,  admitted  it  was  the  province  of  the  Jury  to 
decide  what  interest  was  due ;  and  Judge  Carrmgton  gave 
mto  the  same  idea. 
^'*'^'  In  the  case  of  Eddawes  v.  Hopkins^  &c  executcn^  of 

^)  Dou^.  IfarrtSy(a)  it  was  decided  that,  although,  **  by  the  common 
^  law,  book  debts  do  not,  of  course,  cany  interest,  it  may 
^  be  payable  by  the  ttsage  of  particular  bi^inches  of  trade, 
^  or  by  a  special  agreement^  or  in  cases  of  long  delay,  under 
^  vexatious  and  oppressive  circumstances,  if  a  Jury^  in 
*^  THEIR  DISCRETION,  think  proper  to  allow  tu^  How  do 
We  know,  under  the  general  verdicts  in  the  cases  in  ques* 
tion,  that  circumstances  similar  to  the  above  did  not  exist, 
and  were  proved  to  the  Juries  respectively,  justifying  the 
giving  interest  in  these  particular  cases,  although  it  were  to 
be  admitted  that,  in  general^  interest  on  rents  is  not  allowa* 
ble.  Many  other  cases  to  the  above  purport  might  be  re»- 
dily  cited,  but  I  think  it  unnecessary  to  quote  them. 

Having  shewn,  I  trust,  that  the  power  of  a  Jury  on  the 
subject  o{ damages  generaHy,  (and,  in  particular,  on  the  sub- 
ject of  interest^  which  is  a  question  of  fact  and  not  of  law 
as  aforesaid,)  is  not  only  equal,  if  not  paramount,  to  that  of 
a  Court  of  Equity,  but  even  to  diat  of  the  Court  of  Law,  I 
proceed  to  say,  {in  general^)  that  a  Court  of  Chancery  (m 
its  discretion)  allows  interest  on  rents.  In  the  view  I  take 
of  the  case,  I  need  not  be  very  minute  and  particular  on 

^  (A)  I  Call,  this  point ;  but  in  the  case  of  Graham  v.  Woodson^^^f)  this 
Court  did  give  interest  on  rents  under  a  power  said  lo  be 
discretionary,  and  under  circumstances  which  appeared  to 
the  Chancery  (as  they  may  have  done  to  the  Juries  in  ques- 
tion)  l^make  it  reasonable  :    on  the  other  hand,  in  the 

(c)  ihitL  257.  case  of  Skipwith  v.  Cltnch^{c)  interest  on  rents  was  re* 
fused.  These  cases,  without  resorting  to  any  others,  shew 
incontestibly,  that  the  Court  of  Chancery,  in  its  discretion^ 
and  under  circumstances,  may  g^ve  or  refuse  interest ;  and 
this  is  a  power  which  belongs,  I  think,  a  fortiori  to  a  Jury* 
In  the  exercise  of  this  power  by  the  Court  of  Quuiceiyv 
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(which  combines  the  functions  of  the  Court  and  Jury,)  it  is      April, 


WiboD. 


as  the  Jury  that  the  Court  acts  upon  the  facts  and  circum-    v^r\-^/ 
stances  ;  and  these  belong  to  a  Jur}%  at  least  as  clearly,  in  a        Cooke 
Jurisdiction  in  which  the  proper  functions  of  the  Court  and     Wise,  and 

*  ,  Newtou 

Jury  are  kept  separate- 
But  it  is  said  that  interest  ought  not  to  be  given,  because 
rents  were  ^anciently  payable  in  spurs,  capons,  &c«  which 
*'  yield  no  profit."  It  is  not  denied  that  this  was  anciently 
the  case ;  but  the  true  idea  of  rent  is,  that  it  issues  ot/f^/*  the 
land  demised  :  reddendo  inde  is  the  usual  form  of  reservation, 
and  rent  is  naturally  a  part  of  the  crops  made  upon  the 
land  itself.  But  even  the  detaining  of  spurs,  capons,  or  a 
horse,  while  such  detainer  is  profitable  to  the  tenant,  is  inju.- 
rious  to  the  landlord  ;  and  this  is  the  true  ground  of  giving 
damages  by  a  Jury.  If,  however,  such  detainer  be  not 
profitable  to  the  one,  nor  injurious  to  the  other,  the  Jury, 
in  their  discretionary  power,  will  refuse  compensation.  The 
case  before  us  is,  however,  of  rent  due  in  money ^  the  use 
of  which  is  certainly  equal  to  the  interest. 

It  is  a  general  and  true  maxim  that  the  uniform  forms 
of  pleading  and  declaring  are  good  evidence  of  the  law.  In 
Lilly^s  Practical  Register,  p.  185,  in  a  declaration  for  rent 
in  a  lease  at  will  for  50/.  damages  are  laid  at  50/.  Md*  p. 
179.  in  a  declaration  for  80/.  rent,  damages  were  laid  at 
100/.  Ibid*  p.  168.  debt  for  rent  280/.  damages  100/.  3idf 
p.  163.  debt  for  rent  30/«  damages  60^  I  might  increase 
this  list  to  any  extent,  but  it  is  unnecessary.  I  cannot, 
however,  forbear  to  remark  that  the  magnitude  of  the  sums 
laid  in  these  cases  for  damages^  compared  with  the  sums 
sued  for,  respectively,  as  rent,  reprobates  the  idea  that  no 
interest  was  to  be  recovered  in  those  actions. 

But  wherefore  pursue  this   case  on  general  reasoning  ? 
In  the  case  of  Ross  v.  Gill^(a)  which  was  debt  for  rent,  the    (a)  i  fVa0i^. 
declaration  demanded  490/.  for  rent,  and  damages  were  laid   ^' 
at  the  enormous  sum  of  800/.  thereby  disclaiming  the  idea, 
so  far  as  the  opinion  of  the  drawer  of  the  declaration  can 
operate,  that  interest  (or  damage}  was  not  Recoverable  in  an 
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action  of  debt  for  rent.  The  Jury  found  for  the  plaintiff 
Ae90L  to  be  discharged  by  420/.  and  assessed  his  damages 
at  130A  16«.  Zd*  and  judgment  was  rendered  for  420/.  and 
the  DAMAGES  found  as  aforesaid.  Now,  although  these 
damages  bore  so  great  a  proportion  to  the  principal  suro^ 
and  the  case  was  twice  argued,  as  appears  from  the  record^ 
and  was  much  contested  on  various  grounds^  both  by  the 
bar  and  bench,  the  objection  to  the  damages  was  never  taken, 
or  even  glanced  at  by  ei.her. 

Thb  aatbority  would  seem  to  conclude  the  present  ques* 
tion.  There  is,  however,  one  idea  entertained  on  this  sub* 
ject,  which  requires  further  consideration.  It  is,  that, 
although  the  Jury  has,  under  some  circumstances,  (chough 
not  in  general,)  a  right  to  give  interest  in  the  case  of  rents, 
it  ought  to  appear  to  the  Court  that  they  righdy  gave  it  in 
the  particular  case.  What  is  this  but  to  deprive  the  Jury 
of  the  right  to  decide  upon  the  whole  question  of  law  and 
(a)  s  ni  377.  fact,  which  they  have  an  undoubted  right  to  do  ;(a)  and 
3  «c.  •^  r.  ^(^j^i^  ^^^^  Chief  Justice  y<!iy,  in  the  famous  case  of  the 
British  debts,  rager  as  he  was  to  give  the  whole  war  interest, 
was  not  hardy  enough  to  deny  them  ?  What  is  it  but  to  cut 
up  by  the  roots  the  power  of  the  Jury  to  fipd  a  general  vcr» 
diet,  and  compel  the  Juty  to  submit  to  the  Court,  in  the 
form  of  a  special  vercfict,  a  question  justly  disclaimed  hjr 
Judge  Pendleton  as  belonging  to  the  Court  in  the  aforesaid 
case  of  M*'Call  v.  Turner  ?  What  is  it  but  to  presume,  in 
the  case  of  a  general  verdict,  (like  those  before  us,)  that  the 
Jury  has  tramcended  its  powers,  in  a  case  confessedly  withiA 
its  cognissmce/  and  to  warrant  which  presumption  there  im 
W  fact  stated  or  shewn  to  the  Court,  either  by  the  parties 
or  the  Jury  ?  On  the  contrary,  1  take  the  true  doctrine  to 
be,  that  the  Court  will  never  entertain  a  doubt  concerning 
any  thing  which  b  not  submitted  to  their  consideration  by 
a  special  verdict ;  but  will,  on  the  other  hand,  intend  every 
thing  which  can  be  fairly  intended,  in  order  to  support  the 
(*)  7  Mac*  verdict.  (^)  They  should,  in  the  case  before  us,  if  the  Jury 
bad  cognisance  of  the  subject,  under  anif  iacts  or  circunw 
stances,  intend  that  such  facts  or  circumstancea  appeaored 
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to  the  Jury  on  the  trial ;  and  should,  on  that  ground,  sustain 
the  verdict. 

The  result  of  my  reflection  on  the  cases  before  us  is,  that,       Cookc 
in  the  case  oi  Cooke  v.  Wiscy  the  judgment  of  the  District     wise^and 
Court,  affirming  that  of  the  Hustings  Court,  ought  to  be      ^«*^^ 
wholly  affirmed ;  and  that  in  the  case  of  Newton  v.  Wilson^      Viiu^m. 
although  the  judgment  ought  to  be  reversed,  on  the  other 
ground  assigned  by  the  Court  on  the  former  occasion,  it 
ought  not  to  be  reversed  on  the  ground  **  that  interest  was 
**  given  by  way  of  damages  for  the  detention  of  the  debt  ;" 
nor  ought  there  to  be  any  instruction  given  by  the  Court 
below,  upon  the  new  trial  to  be  awarded,  '*  that  no  interest 
^^  should  be  allowed  by  way  of  damages,  on  the  sum  to   be 
^  found  due  for  the  rent  as  aforesaid.'' 

Judge  Fleming.  This  case  of  Cooke  v.  Wise^  has  been 
so  thoroughly  investigated,  and  so  fully  stated  by  the  other 
Judges,  that  it  seems  unnecessary  for  me  to  add  any  thing 
particular  on  die  subject ;  and  I  shall  only  observe  that  it  is 
laid  down  as  a  general  principle,  that,  in  an  action  of  debt 
for  rent^  interest  on  the  sum  due  is  notdemandable,  because, 
say  the  books,  the  landlord  has  his  remedy  in  a  summary 
way,  by  distress  ;  and  in  the  case  of  Skifrwith  v.  Clinch^  in 
this  Court,  interest  was  denied,  although  the  rent  had  been 
20  years  due ;  because  there  was,  on  the  leased  estate, 
abundant  property  of  the  tenant,  whereof  distress  might 
have  been  made.(a)  And  that  case  was  reviewed,  and  ap*  (a}  2  CdL^ 
proved  of  at  the  next  succeeding  term,  in  the  case  of  Deans 
V.  Scriba.{b)  And,  to  take  a  case  out  of  the  general  rule  ^W  *  C«^4 
there  must  appear,  I  conceive,  some  misconduct  of  the  te* 
nant,  or  some  special  circumstance,  to  subject  him  to  the 
payment  of  such  interest ;  and,  as  nothing  of  the  kind  ap* 
pears  in  the  case  before  us,  I  must,  after  mature  reconsi- 
deration, adhere  to  my  former  opinion,  that  the  judgment 
be  reversed. 

In  the  case  of  Newton  v.  Wilson,  there  are  stronger 
reasons^  why  interest  should  not  have  been  recovered  s  to 
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wit,  the  deceptious  conduct  of  Wilson^  in  making  the  contract 
with  Newton  ;  \  am  therefore  still  of  opinion,  that  that  judge- 
ment should  also  be  reversed,  whidi  is  the  unanimous  opi- 
nion of  the  Court,  though  on  a  different  ground  by  one  of 
the  Judges* 


Wednesday^  May  17th. 
both  causes. 


f^inal  judgments  were  given  in 


In  the  case  of  Cooke  v.  Wise^  the  entry  was,  "  that  the 
^^  judgment  of  the  District  Court  be  reversed ;  that  the 
^  judgment  of  the  Hustings  Court  was  correct  on  its  merits, 
^  but  that  there  is  error  in  allowing  interest  by  way  of  dama- 
*^  ges,  on  the  amount  of  the  rent  due,  inasmuch  as  the 
^^  plaintiff,  now  appellee,  as  a  landlord,  had  his  remedy  by 
^^  distress,  if  he  had  not  deprived  himself  of  such  remedy 
*^  by  his  own  act ;"  therefore,  &c  that  judgment  to  be  also 
reversed^  and  the  cause  to  be  ^^  sent  to  the  Superior  Court 
♦<  of  Law,  directed  to  be  held  in  Fairfax  County,  for  that 
**  Court  to  set  aside  the  Jury^s  verdict,  and  to  award  a  new 
**  trial  of  the  issue,  unless  the  appellee  shall  release  the  d€ana» 
♦*  ges  assessed  by  the  Jury^  and  consent  to  take  a  judgment 
^''for  the  debt  found  by  the  verdict  to  be  due  to  him^  and  pay 
^  the  defendant^  now  appellant^  his  costSj  expended  by  him  in 
^*  the  said  Hustings  Court.'' 


In  Newton  v.  Wilson^  the  following  entry  was  made  4 
that  the  judgment  of  the  District  Court  was  erroneous,  ia 
this,  that  the  Court  refused  to  permit  the  defendant's, 
now  appellant's,  evidence  to  prove  that  the  miUer  in  the 
declaration  menticHied,  is  a  black  man,  who  had  been  held 
as  a  slave,  by  the  plaintiff,  now  appellee,  and  that  he,  by 
deed  bearing  date  the  14th  of  March^  1800,  and  recorded 
in  the  County  Court  of  Buckingham^  had  actually  eman- 
cipated the  said  slave,  and  that  the  said  miller,  so  emao-* 
cipated,  shortly  after  the  comm^encement  of  the  said  lease, 
and  before  the  expiration  of  the  first  year,  refused  to 
serve  the  appellant,  and  actually  left  his  employment^ 
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^  and  would  not  return  to  it  again  ;  and  also  in  giving  judg-      April, 
'*  ment  for  interest  assessed  by  the  Jury^  by  way  of  dama-     v^->r-s^ 
^^  ges  for  the  detention  of  the  said  debt.'^    Judgment  rever-        Cooke 
sed  ;    verdict  set  aside ;  and  a  new  trial  awarded ;  with     wise,  and 
instruction  ^that  the  defendant,  now  appellant,  b  to  be 
*^  allowed  to  give  any  special  matter  in  evidence,  respect- 
^'  ing  the  said  miller,^'  &c.  and  that  ^  no  interest  is  to  be 
^^  allowed  by  way  of  damages,  on  the  sum  to  be  found  due 
**  for  the  rent. 

Note.  On  Ae  point  of  the  apportionment  of  the  rent, 
the  Judges  were  unanimous  ;  but  on  the  question  of  inter^t 
(mr  rent-arrear,  Judge  Roane  dissented. 


Scott  ofcamst  Adams.  Hdturitiff^ 

1S09. 

THIS  appeal  was  docketed  in  October^  1804,  and  was  Constraetion 
from  a  judgment  on  a  fordicoming  bond.  to  ^diwfDt** 

The  appellee  being  dead,  and  no  appearance  having  been  ®"®  ^^^^^  ^* 
entered  for  him  or  his  representatives,  George  K.   Taylor  trial,   after 
moved  to  take  up  the  cause  as  a  delay  case,  in  the  name  of  are  maj^/ 
die  executors,  and  have  the  judgment  affirmed.  Where  the 

,  But,  by  the  whole  Court^  the  case  comes  within  the  rea-  J^Hw'^l^ai 
son  of  the  rule  adopted  at  the  October  term,  1808,(a)  which  "l^^  a^|,1J 
allows  one  term  after  new  parties  made,  to  prepare  for  J*?®  "*™«  ^ 

r  %  r  "**  executOM, 

trials  Besides,  from  the  length  of  time  which  has  elapsed  without  giving 
since  the  appeal  was  prayed,  without  any  steps  having  notice  of  % 
been  taken  by  the  appellee,  or  his  representatives,  it  is  pos-  e?pecuaiiy^ ' 
sible  that  the  debt  may  have  been  paid  by  the  appellant.  J^jj^^  o^U^e 
Motion  to  take  up  the  appeal  denied  :    and  scire  facias^  *l**  elapsed 

V  IV  '  •/  >   since  the  ap* 

to  revive,  in  the  name  of  the  executors  of  the  appellee  v^- 
awarded. 

(a)  See  antCi  p.  276. 
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Same  day.  Palmer  8c  Eubank  agaimt  Mill. 

If  the  dama-  "^^  appeal  from  a  judgraent  of  the  District  Court,  hdd 
B^gh  ^nJ^h  ^^  ^""S  ^"^  %^^  Court.House. 

"0  ih«  V"'»  The  appellee  brought  an  action  on  the  case,  agunst  the 
Jury   6Dd      apptllants,  (who  were  joint  owners  of  a  schooner,)  as  com* 

more  than  are  .  #^  .  r      i  i  t  i         * 

laui  in  the  db-  mon  camers,  for  a  quantity  of  wheat  damaged  on  boani 
^"'may  ^  ^^^'^  vcssel.  On  the  voyage  from  Virginia  to  Baltimore  in 
for^Th^  l^r.  ^^ry'^^'  The  damages  were  laid  in  the  writ,  at  2,500 
poM  of         dollars,  but  in  the  declaration,  at  250  dollars  onlv.     Verdict 

amendment, 

and  the  judg-  for  359/.  10^.  damages,  and  28/.  10^.  ^  interest,  and  judg» 
meut  will  be  ••      «  •»      « 

sustained.        ment  accordmgly. 

1806.  Ms!^'  On  *c  authority  of  the  case  of  Hook  v.  TurnbuU^(a)  it 
&  Jw!Si/.^  ^^  ^^*^  ^^^^  ^^  ^^^  might  be  referred  to  for  the  purpose 
where  the     of  amendment;  and  the  damages  laid  therein  being  suffi* 

•ame   case  it  ^  ^ 

>«ferred  to  by  cicntly  large,  judgment  was  affirmed  by  the  whole  Courts 

Judge  Tuck-  -r        «     ^      w»  ^ 

«»,  in  gijing 

the^*«Me    <^      Wickham^  for  the  appellee* 

CraghiU  and 
others   t. 
Paget  Gov. 
ke. 


.  Bates  against  Holman,  Executor  of  Bates. 

A  tesutor  CHARLES  FLEMING  BATES,  attorney  at  law,  at  that 
tedlfefoi^'Hf  ^*"^®  ^"  unmarried  man,  on  the  16th  of  November^  1799, 
bTift^i^^  made  the  fdlowing  will :  "  It  is  the  earnest  request  of  C. 
•Jjh|o|n«i  a  «  F.  Bates^  that  George  Holman  (his  most  particular  friend) 
then  lUAde  a  ^  will  take  upon  himself  the  burden  of  the  execution  of  diis 
and  annexed'  ^^  instrument,  which  is  intended  for  the  last  will  and  testa- 

a  postscript  to 

it,  by  which  he  **  revoked  all  former  wills,"  and  tigned  the  postscnnt ;  the  second  wDl  was 
canceUed  by  euttin^  his  name  out  from  the  body  of  it,  but  leavinf  the  postscript  with  his 
name  8ubioinc<l  to  it.  This  paper  'was  carefully  presened  by  the  testator,  as  also  his  first 
will ;  both  of  which  were  found  after  bis  death ;  held  lliftt  the  potticribt  to  the  second  win 
was  a  substantive  revooaHon  of  the  Jirtt  wiU^  and  that  the  caneellinfr  or  the  second  will  did 
not  necessarily  cancel  \he  p09t$a'ipt  also,  so  as  to  set  up  thejirtt,  as  the  wiU  of  the  tesutor. 


Parol  evidence  is  admissible  in  such  oaies»  to  shew  the  iitaatioa  of  the  testator,  aad  qu9 
aniimp  the  cancellatJNHi  was  made. 
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^  mentof  the  8uUciiber>  and  that  he  viUhdd  idl  the  pro*      Aimivi 


^  petty  of  which  the  subscriber  may  die  possessed,  and  aot 
*^  otherwise  disposed  of,  in  trust  for  the  benefit  of  the  family 
^  of  Thomas  F.  Bates^  and  principally  for  the  benefit  of 
^^  Carolme  M*  BateM^  and  under  her  own  free  and  particular 
^^  control^  so  long  as  she  continues  the  wife  or  widow  of 
*^  the  swl  Thomas  F»  Bates  ;  and  if  she  should  marry  again, 
^^  and  be  in  need  of  any  thing,  then  to  such  proportion  as 
^^  the  said  trustee  in  his  judgment  shall  think  right,  not  ex- 
^  ceeding  one-third  of  the  estate  of  the  subscriber  ;  and  at 
^  the  death  or  marriage  of  the  said  Caroline^  the  unappro* 
^^  priated  remnant,  if  any,  to— equally  among  the  childreit 
*^  of  Thomas  F»  BateSy  except  that  IsaaCj  my  slave,  shall  be 
**  free,  at  all  events,  at  twenty-one  years  of  age ;  and 
^*  my  slave  Charlotte  shaU  also  be  free  at  eighteen  years 
**  of  age.  And  if  George  Holman  carry  this  into  effect,  he 
*^  shall  use  his  discretion  as  to  the  mode  of  making  the 
^^  estate  command  the  greatest  value,  and  shall  have  ten 
^^  per  centum  for  his  trouble.  In  testimony  ^  whereof  I, 
^  Charles  F.  Bates^  have  hereunto  affixed  my  name  and 
**  seal,  at  Belmont^  this  sixteenth  day  of  Novembery  one  tbou- 
*^  sand  seven  hundred  and  ninety-nine. 

(sEAi,.)  "  Ch.  F.  Boies:' 

On  the  23d  of  September ^  1801,  he  annexed  a  codicil  to 
the  above  will,  in  the  following  words  : 

"  Codicil. 

**•  I  wish  the  balance  of  the  purchase  money  of  Bel-- 
^*  mont  to  be  raised  by  my  said  executor,  as  soon  as  possi- 
«*  ble,  from  the  debts  due  me,  and  a  tide  made  to  my  said 
^  executor,  as  trustee,  in  like  manner  as  of  the  personal 
•*  estate  ;  and,  as  to  Isaac  and  Cliarlotte^  I  revoke  /a,  pre- 
^  cedmg  part  of  my  will,  but  not  as  to  any  thing  else. 

^  September  ^ZA^UQl. 

(seal.)  "  Ch.F.  Bates:' 

On  the  2d  of  Septembery  1803,  he  made  another  will,  as 
follows : 


18()9. 
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ApfeiL,  "  The  last  will  and  testament  of  C%.  F*  Boies,  wiittai 

^*  with  his  own  hand,  at  Richmondy  the  second  day»  of 
"  September^  1803." 

*'*'  My  most  ardent  wish  is  to  render  my  mother  happy 
*^  and  easy  during  life  ;  dso  my  father,  and  all  his  children, 
^^  as  long  as  they  or  any  of  them  continue  in  his  family, 
^^  remain  single,  or,  in  the  discretion  of  my  executor,  shall 
^^  need  assistance  ;  for  effecting  which  purpose,  I  appoint 
^  my  executor  trustee  of  all  my  estate,  both  real  and  per- 
^<  sonalyto  manage  at  his  discretion,  in  such  manner  as  he 
"  think  best ;  but  not  to  be  at  liberty  to  sell  my  real  pro- 
^*  party,  or  any  part  thereof.  I  desire  all  debts  which  ap- 
<^  pear  due  by  my  books  to  be  paid,  and  no  odiers,  unless 
*^  proved  by  law.  After  the  death  of  my  father  and  mother* 
**  and  the  arrival  to  age  of  twenty-one  years  of  my  brother 
"  Edwardy  whichever  shall  happen  last,  I  desire  the  whde 
'*  of  my  estate  not  otherwise  particular**^***sed,(l)  to 
**  go  to  my  brothers  and  ^MH(e*«#*^(2)  equal  proportions, 
*^  and  if  any  be  dead,  to  the  proper  heirs  of  the  deceased. 
**  I  desire  that  Edward  Bates  be  schooled  at  my  expense, 
^^  and  brought  up  at  the  discretion  of  my  father,  on  my 
^^  estate.  I  give  my  two  sisters,  Anna  and  Caroline  Matilda^ 
^^  one  hundred  dollars  each,  to  be  paid  as  soon  as  my  exc- 
*^  cutor  shall  be  able  to  pay  it,  without  injury  to  my  credi« 
^*  tors.  If  my  sister  Margaret  shall  be  single  at  my  death^ 
^^  or  married  to  a  man  worth  less  than  three  thousand  dol^ 
*^  lars,  I  give  her  one  hundred  dollars,  to  be  paid  as  soon 
^*  as  possible. 

**  I  have  a  daughter  called  Clemensa,  at  Walter  Keebt^Sj 
"  in  Cumberland,  I  declare  her  to  be  free  to  every  right  and 
"  privilege  which  she  can  enjoy  by  the  laws  of  Virginia. 
"  I  most  particularly  direct,  that  she  be  educated  in  thtf 
*'  best  manner  that  ladies  are  educated  in  Virginia.     I  give 

/ 

(1)  The  letters  wanting  are  "  ly  dispo."  They  were  oineeUed,  by  eutting 
out  the  name  of  the  testator  on  the  oppoute  side  of  the  will. 

(2)  The  words  "  sisters  in,'*  are  supposed  to  hare  been  originally  inserted* 
hut  cut  oat,  by  the  same  act  which  produced  the  obliteration  abore  nU^ 
tioned. 
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*^  her  my  lot  in  the  town  of  CarUrsviIki  and  three  hundred      April, 

1809 

*^  dollars,  to  be  laid  out  at  interest,  renewed  yearly,  and  paid 
^  when  she  marry  or  come  of  age.  I  appoint  George  HoU 
*^  man  my  sole  executor,  a^d  I  trust  he  will  not  refiise  to 
"act. 

"  I  revoke  all  other  wills 
^  heretofore  made  by  me. 

^' a  F.Bates:' 

[Here  the  testator^s  name  was  cut  out^  nearly  in  the  shape 
•fa  coffin^  leading  some  parts  of  the  Utters  vmUe.] 

These  two  wills,  and  the  codicil  to  the  first,  were  proven 
to  have  been  wholly  in  the  hand- writing  of  the  tests^r. 

The  first  will  and  codicil  was  folded  up  in  the  form  of  a 
letter,  sealed  with  three  scab,  and  addressed  to  ^^  Caroline 
"  3L  Bates^'*  which  was  the  name  of  the  testator^s  mother^ 
with  whom  it  was  deposited* 

The  second  will  was  folded  up  and  indorsed  "  C.  F. 
^^  Bates^s  will,"  and  was  laid  away  smoothly  in  a  Small  box, 
with  other  papers,  and  curious  pieces  of  coin,  and  deposited, 
in  a  trunk* 

Both  the  superscription  on  the  first  will,  and  the  indorse- 
ment on  the  second,  was  written  by  the  testator. 

Thc^r*^  will  was  written  on  a  sheet  of  letter  paper,  and 
the  whole  of  it  is  contained  on  the  first  page,  except  the 
words  "  trouble.  In  testimony  whereof  I,  C%.  F.  Bates^ 
^  have  hereunto  affixed  my  name  and  seal,  at  Belmonty  this 
"  sixteenth  day  of  Novembery'  &c.  After  which  follows 
the  codicil,  as  above  inserted,  which  does  not  occupy  the 
whole  of  the  second  page. 

The  second  or  cancelled  will  was  written  on  half^  sheet 
of  letter  paper,  folded  so  as  to  form  four  pages  of  equal 
size*  The  will  occupies  the  whole  of  the  first  and  second 
pages,  and  concludes  so  near  the  bottom  of  the  second  page 
that  there  is  not  more  than  room  enough  to  write  the  name 
of  the  testator,  and  the  postscript ;  which  last  appears  to  be 
written  with  rather  a  smaller  hand,  and  with  the  lines  clo- 
ser together,  than  the  body  of  the  wilU  The  will  and  thci 
A^oL.  m.  3  8 
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April,      postscript  seem  to  be  written  with  the  same/Nm  smd  j^.  In 

>^^^-^r   cutting  out  the  name  of  the  testator,  the  letters  and  words 

^^^        which  occulted  the  places  in  the  original  on  the  opposite  «idc 

iioiman.      of  thc  paper,  now  marked  with  stars,  were  dso  cut  out. 

'  The^r^f  will,  with  the  codicil  annexed,  was  oflfered  for 

probate  in  the  District  Court  of  Richnumd^  by  George  Hoi' 

man^  the  executor  therein  named ;  which  was  opposed  by 

Mary  Heath  Batesy  widow  of  die  testator,  who  produced 

the  second  will,  widi  the  postscript^  as  a  revocation  of  the  first. 

The  District  Court  estabHsbed  the  Jirst  as  ^  wiU  of 

Charks  F.  Bates^  from  which  judgment  an  appeal  was  taken, 

by  the  widow,  to  this  Court. 

In  addition  to  die  testimony  arising  from  the  £ice  of  the 
papers,  a  variety  of  parol  evidence  was  introduced,  in  the 
Court  of  Appeak. 

It  was  admitted  that  Charles  F.  Bates  was  tnarried  on  the 
28th  of  Maify  1806,  and  died  on  the  30th  of  May^  1808. 

Edward  Boilings  a  witness,  proved,  that  about  diree  or 
four  weeks  before  the  death  of  the  testator,  he  was  in  his 
company,  and  the  conversation  turned  on  the  subject  of 
wills.  Mr.  Bates  said  it  was  inexcusable  for  a  man  not  to 
keep  a  will  by  him,  particularly  a  man  in  his  situation ; 
that  he  was  determined  not  to  be  without  one  many  days ; 
that  no  business  should  prevent  it ;  smd  that  he  had 
rather  die  intestate,  than  not  write  his  will  himself.  In 
answer  to  interrogatories,  the  witness  further  stated,  that 
this  conversation  took  place  at  Mr.  Bates's  own  bouse,  and 
that  Mr.  Bates  had  had  a  child  bom  during  his  maniage 
with  the  present  appellant,  but  that  he  had  been  informed 
it  was  bom  dead. 

JViiliam  Gray^  another  witness,  was  at  the  house  of  the 
testator  about  twelve  or  fifteen  days  before  his  death ;  he 
was  then  in  good  health,  and  requested  the  wimess  to  walk 
with  him  to  the  family  burying-ground,  observing,  at  thc 
same  time,  that  he  wished  to  consult  lum  as  to  the  best 
mode  of  inclosing  it.  While  at  the  grave-yard,  a  conver- 
sation ensued,  as  to  the  usual  ceremony  at  the  burial  of  ^ 
dead ;  when  the  tesutor  observed,  that  he  was  pleased 
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with  die  masonic^  and  vidied  to  be  buried  in  that  way.  The 
witness  asked  him  whether,  if  he  should  be  the  longest 
liver,  he  should  take  notice  of  what  he  had  ssud,  and  cause 
him  to  be  buried  with  those  ceremonies.  He  replied  no  ; 
it  was  unnecessary,  as  he  intended  to  leave  instructions  to 
that  effect  in  his  wilL 

Being  interrogated,  the  witness  said,  that  the  testator  did 
not  say  whether  he  had  a  will  by  him  or  not  \  that  his  child 
was  bom  in  hb  life-time,  but  it  was  always  understood  to 
have  been  bom  dead  ;  that  the  cancelled  will  was  found  in  a 
licde  box,  in  a  trunk,  carefully  laid  away  with  other  papers, 
in  which  box  there  were  also  several  curious  {ueces  of  coin, 
\oi  gdd,  silver  and  copper  ;  butthert-  was  no  other  circum- 
atance  inducing  an  opinion  that  it  was  carefully  laid  away, 
except  that  it  was  smoothly  placed  in  the  situation  above 
mentioned  ;  that  the  tesutor  was  one  of  the  most  precise 
and  methodical  men  in  the  world  ;  that,  during  the  early 
part  of  his  illness,  the  witness  believed  him  to  have  been  in 
a  situation  to  have  dictated  a  will,  though  not  to  have  writ'^ 
ten  it  himself ;  but  in  the  latter  part  of  his  illness  he  did  not 
believe  him  to  have  been  capable,  being  sometimes  deran* 
ged,  and  talking  rather  wild  ;  that  the  testator  expressed 
no  wish,  in  the  hearing  of  the  witness,  to  make  a  will, 
during  his  iUness,  in  the  early  part  of  which  he  did  not  ap- 
pear  to  be  very  sick,  but  was  so  afterwards  ;  that  the  wit* 
ness  had  been  called  on,  in  his  neighbourhood,  to  write  one 
will,  and  that  very  eminent  counsel  resided  about  ten  or 
twelve  miles  from  the  testator ;  but  that  he  had  heard  the 
testator  say,  that  he  preferred  writing  his  own  will ;  that 
the  trunk,  in  which  the  cancelled  will  was  found,  was  such 
as  is  usually  kept  in  a  house,  being  larger  than  a  travelling 
trunk  :  that  the  witness  had  no  reason  to  suppose  the  testa- 
tor  apprehended  immediate  death,  in  the  early  part  of  his 
sickness,  as  he  did  not  appear  to  be  very  ill ;  and,  that 
during  the  whole  of  his  illness,  he  never  said  any  thing,  in 
the  presence  of  the  testator,  about  his  having  a  will,  or  his 
wishing  to  make  one. 
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April,  Wirmtfred  Heathy  another  witness,  was  at  Mr.  Baie^s^ 

*  during  his  last  iUness,  and  heard  him  express  a  wish  that  he 

had  a  good  will ;  at  other  times,  he  said  he  wished  some 
person  could  make  him  a  good  will.  In  a  conversation 
between  the  witness,  and  the  mother  of  the  testator,  aboul 
his  illness,  Mrs«  Bates  said,  she  wondered  if  Charles  bad  a 
will,  to  which  the  witness  replied,  she  had  heard  him  say  that 
he  wished  he  had  a  wilL  His  mother  observed,  that  he  used 
to  keep  a  will  by  him,  before  he  was  married ;  that  he  had 
made  one  and  given  it  to  her  to  keep,  and  that,  afterwards, 
he  took  it  from  her,  but  whether  he  returned  it  or  not,  she 
could  not  tell.  He  then  made  another  will,  and  gave  it  to 
his  mother  ;  and  after  his  marriage,  as  she  told  the  witness, 
(to  the  best  of  the  witnesses  recollection,)  he  asked  her  for 
it,  and  took  it  and  cut  his  name  out.  At  another  time, 
her  $on  Charles  said,  mother,  are  you  sure  you  gave  up  that 
will?  and  she  answered,  yes  !  Mrs.  Bates^  then  pausing, 
turned  to  her  daughter  Sally y  and  said,  Sally ^  are  you  sure 
that  I  gave  up  that  will  I  and  she  answered,  yes,  mother,, 
you  did.    • 

On  being  cross-examined,  the  witness  said,  that  the 
above  conversation  passed  during  the  last  illness  of  the  tes- 
tator, who  was  sick  for  eight  days  only ;  that  he  was,  at  that 
time,  extremely  ill,  and  not  in  his  senses  ;  that  he  was  a  very 
affectionate  son,  but  the  witness  had  never  heard  him  say 
any  thing  about  making  a  provision  for  hb  mother ;  that  he 
was  often  delirious,  but  not  so  when  he  made  the  observa- 
tions about  his  will,  which  was  about  the  middle  part  of  his 
iUness  ;  that  the  day  after  the  death  of  the  testatCMr,  a  con- 
versation took  place  between  Mrs.  BaUSy  the  mother,  and 
Mrs.  BateSy  the  widow,  when  old  Mrs.  Bates  asked  her 
son's  widow  what  she  intended  to  do  ?  whether  she  intend- 
ed to  administer  on  the  estate  \  To  which  she  replied, 
that  she  did  not  know,  but  would  consult  her  friends*  Old 
Mrs.  Bates  said,  that  she  wished  Charles  had  made  a  will ; 
and  her  daughter-in-law  said,  that  the  law  provided,  and 
she  would  have  her's  during  her  life,  and  after  she  was  dead 
she  would  not  want  it*   Old  Mrs.  Bates  said,  it  would  havo 
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been  more  satis&ction  to  have  had  it,  to  do  as  she  pleased      April, 

1809 

with  it ;  that  old  Mrs.  Bates  was  with  her  son  the  greater 
part  of  his  illness,  and  bore  his  death  with  great  fortitude  ; 
and  that  his  death  was  not  apprehended  till  about  two  days 
b^ore  he  died  ;  that  Mr.  Bates^s  child  was  bom  about 
six  or  seven  weeks  before  his  death,  and  was  bom  dead. 

WiBiam  Mi/lerj  another  witness,  was  present  when  the 
first  will  was  found.  It  was  found  by  Miss  Mahilda  Bates^ 
in  a  part  of  the  house  occupied  by  hfx  mother,  old  MrS. 
Betes  J  and  brought  into  the  room  open,  where  she  and  the 
witness  were.  On  Mbs  Matildds  handing  it  to  her  mother, 
she  asked  what  it  was  \  and  was  told  it  was  a  will.  She 
then  asked  her  daughter  what  she  handed  it  to  her  for ;  and, 
looking  upon  it,  let  it  drop  firom  her  eyes.  The  witness  did 
not  know  by  whom  the  seals  of  the  vrill  were  broken,  but 
they  were  so  when  the  paper  was  handed  by  Miss  Matilda 
to  her  mother  ;  that  old  Mrs.  Bates  appeared  to  be  much 
affected  when  she  saw  the  will,  and  seemed  as  if  she  would 
faint,  and  one  of  her  daughters  stepped  up  to  her  and  fanned 
her ;  but  the  witness  could  not  tell  whether  this  appearance 
was  the  effectof  surprise,  of  satisfaction^  or  of  grief.  This 
wiU  was  found  after  administration  had  been  granted  on  the 
estate,  and  after  the  other  will,  with  the  name  cut  out,  had 
been  (Kscovered. 

WilSam  Clarkson^  another  witness,  proved  that  the  child 
Clemensa  appeared  to  be  an  object  of  the  testator's  affection  ; 
that  he  put  it  with  the  witness  to  board,  on  the  last  day  of 
October^  1805,  and  it  was  then  living  at  the  house  of  the 
witness ;  that  the  testator  furnished  it  with  clothes,  and 
regularly  paid  its  board  ;  that  when  he  brought  the  child 
to  the  wimess's  house,  he  told  him  that  her  fiither's  name 
was  George  Akxander  Stevens  Trueheart;  that  she  was 
then  about  four  years  old,  and  when  she  was  eight  he  in- 
tended to  send  her  to  Bethkhem  College,  in  Pennsyhania^ 
till  hc^  education  should  be  as  complete  as  any  lady's  in 
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the  country,  and  diat  afterwards  be  would  make  her  for* 
tune  at  least  five  hundred  pounds* 

Frederick  WoodMon^  was  a  near  relation  of  the  tesCalor^St 
and  had  had  repeated  conversations  with  him  on  the  sub- 
ject of  his  wills,  until  a  short  time  before  his  death.  In  die 
spring  of  the  year  preceding  his  deadi,  he  was  at  the  house 
of  the  witness,  and  speaking  of  his  vriUs,  he  observed,  that 
he  had  a  will,  which  he  wrote  many  years  ago,  but  that  ha 
did  not  like  it,  and  would  niake  another  in  a  very  short 
time  ;  that  he  was  at  the  house  of  the  witness  monthly,  or 
oftener,  having  usually  lodged  there  while  attending  an  ad- 
jacent  Court,  in  which  he  practised  the  law  ;  and  that  the 
latter  conversation  was  shordy  before  his  death.  He  told 
die  wimess,  that  he  did  not  approve  of  the  will  he  had,  and, 
in  making  another,  he  meant  to  make  his  mother  indepen- 
dent, in  some  degree  ;  he  meant  to  give  her  something  at 
her  own  disposal,  but  did  not  tell  the  witness  what  it  was. 
This  was  one  among  several  conversations  had  with  the 
witness  about  that  time,  and  arose  from  his  finding  fault  of 
the  testator's  conduct  with  respect  to  his  mother  ;  in  not 
taking  that  care  of  her  which  he  ought  to  have  done,  as  the 
witness  had  been  informed.  It  was  a  kind  of  admonitioo 
or  reprimand  from  the  witness,  which  he  often  repeated. 

In  answer  to  interrogatories,  the  witness  said,  diat  he 
understood  from  the  testator,  that  his  second  will  was  can- 
celled, and  that  tus  first  will  was  then  in  'existence,  and  in 
the  keeping  of  his  mother,  but  that  he  did  not  like  it ;  that 
one  reason  for  his  disapproving  of  the  will,  was,  that  it  did 
not  suSiciendy  provide  for  his  mother ;  the  other  was,  diat 
the  property  was  in  some  measure  incumbered,  which  the 
witness  understood,  from  hearing  the  will  .read,  was  the 
control  given  over  it  to  the  executor ;  that  when  he  heard 
that  Charles  F.  Bates  had  died  intestate,  he  supposed  the 
will  had  been  destroyed  ;  and  never  had  any  convenation 
with  any  of  the  family  about  it,  till  after  it  had  been  found  ; 
that  he  was  induced  to  give  the  reprimand  to  his  relation^ 
from  having  heard,  that,  of  late  years,  and  since  his  marriage^ 
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he  had  not  tmied  lus  mother  wdl ;  diat  he  undentoed^ 
from  the  testator,  that  his  second  will  was  4eairoyed,  but  not 
in  what  paiticnkr  way  ;  that  he  was  informed  of  this,  before 
the  conversations  last  had  on  that  subject ;  and  that  he  un- 
derstood him,  that  his  first  will  was  in  force,  and  in  the 
keeping  of  .his  mother. 

Lamer  Bradshatv  stated,  that,  in  Mat/j  1805,  when  7%^- 
mas  F*  Bates^  father  of  the  testator,  died,  the  witness 
was  in  company  with  the  testator,  who  informed  him 
that  he  had  made  a  will,  taking  care  of  his  mother. 
He  repeated  the  same  declaration,  in  the  month  of  February 
or  March^  before  he  died.  What  led  to  the  last  conversation 
was  some  difference  which  had  taken  place  in  the  testator^s 
family  ;  when  he  told  the  witness  how  much  he  was  dis- 
turbed ;  and  that  he  had  made  a  will,  and  taken  care  of  his 
mother  ;  and  that  all  the  people  in  the  world  should  not 
prevent  it. 

Charles  Hopldns  had  lived  in  the  family  of  Mr.  Bates  as 
late  as  the  December  preceding  his  death.  In  consequence 
of  the  will  of  the  witness's  father,  the  conversation  turned 
on  the  subject  of  wills.  Mr.  Bates  told  the  witness  that 
he  had,  for  a  number  of  years,  always  kept  a  will  by  him, 
and  he  always  condemned  it  in  others  not  to  keep  a  will  by 
them.  The  witness  had  had  other  conversations  with  him 
to  the  same  effect  ;  and  understood  him  as  having  then  a 
will  by  him. 
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Christopher  Anthony ^  the  last  witness  introduced,  had  had 
a  conversation  with  Mr.  Bates  on  the  subject  of  his  will, 
but  could  state  nothing  as  to  the  time  with  certainty.  Mr. 
Bates  mentioned  to  the  wimess  that  he  had  always  kept  a 
will  by  him,  and  told  him  whom  he  had  appointed  his  exe* 
cutor,  who  was  Major  Holmariy  named  in  the  will  pro- 
duced. 

On  being  interrogated,  he  said,  that  nothing  ebe  material 
passed  between  him  and  Mr.  BateSj  on  the  subject,  except . 
that  he  said  be  should  not  die  intestate.    The  witness  had 
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been  acquamted  with  Mr.  Baten  for  about  aevm  3reai3l,  and 
tlunks  this  conversation  took  place  about  the  time  of  his 
marriage,  whether  before  or  after,  the  witness  could  not 

say. 

This  cause  was  very  elaborately  argued,  in  Nawmber^ 
1808,  by  George  K*  Taylor  and  Hay^  for  the  appdlant,  and 
by  Call^  Wirt  and  Randolph^  for  the  appellee ;  and  again 
in  Aprils  1809,  by  the  same  coimsel  for  the  respective  par- 
ties, with  the  addition  of  Wickham^  for  the  appellant.  To 
notice  the  whok  ground  taken  by  counsel,  in  argument,  in 
commenting  on  the  evidence,  and  animadverting  on  the 
situation  of  the  testator  and  his  connexions,  from  which  an 
inference  might  be  drawn  whether  he  meant  to  leave  a  wili^ 
or  to  die  intestate,  would  of  itself  form  materials  for  a  vo- 
lume. It  must  suffice  briefly  to  mention  the  leading  points 
oflaw^  relied  on  by  both  psuties,  with  the  authorities  cited 
to  support  them. 


{a)JReT. 


For  the  appellant^  and  in  support  of  an  intestacy^  it 
contended,  1st.  that  the  postscript  annexed  to  the  second 
will  was,  of  itself,  a  substantive  revocation,  in  writing,  of 
the  first  will,  within  the  meaning  of  the  act  of  Assembly, 
which  requires  nothing  more  than  a  written  declaration^  ^ 
one  of  the  modes  of  revoking  a  will,  (a)  and  that  the  care 
^ife,  T.  1.  c.  ^ith  which  C.  F.  Bates  preserved  this  paper,  it  being 
160.  deposited  among  his  most  curious  coins,  when  he  could  as 

easily  have  destroyed  the  whole  paper,  as  cut  his  name  out 
of  z  party  was  conclusive  proof  that  he  meant  it  to  operate 
as  a  revocation  of  his  first  will. 

2.  Admitting  the  second  will  to  have  been  wholly  revoked, 
still,  although  it  might  be  true,  in  general,  that  the  cancelling 
of  a  second  will  would  set  up  the  first,  yet  the  rule  did  not 
apply  where  the  second  will  contained  a  clause  of  revoca- 
tion, and  that  parol  testimony,  of  the  intention  to  revoke, 
was  inadmissible.  On  the  part  of  the  appellant  the  follow- 
ing authorities  were  relied  on  :  Powell  on  Devises^  549. 551* 
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Coxvp.  SZ.  in  Burtonshaw  v.  Gilbert.  Tolkr^s  Law  of  Exe- 
cutors^ 18.  Doug,  39.  in  Brcdij  v.  CubiU.  3  Call^  334p. 
Terby  v.  Terby.  2  East^  530.  Kenebel  v.  Scraffon  and 
others.  4  Fi'.y.  jun.  848.  5  Tiprin  i?^.  5a  -Do^,  ex  dem. 
Lancashire  v.  Lancashire.  Toller^  19.  1  5m.  &  Pull.  577. 
Goodtitky  ex  dem.  Holford  et  ai.  v.  Otxvay.  1  Sound,  277.  a. 
note.  3  Ves.  jun.  65a  5  Ves.  jun.  664.  3  J^i.  798.  3 
Com.  Dig.  9.  7  Bac.  Abr.  755.  Gwii.  edit.  Powell  on  Devi' 
ses^  449.  535.  666.  2  Johnson^s  N.  T.  Rep.  31.  Jacksony 
ex  dem.  Coe  and  others,  v.  Kniffen.  Roberts  on  Stat.  Frauds^ 
465.     3  Atk.  552. 
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For  the  appellee^  and  in  favour  of  the  first  willj  it  was 
insisted,  1st.  That  the  second  will  and  postscript  annexed^ 
was  one  entire  instrument,  made  at  the  same  time  with  the 
will  itself ;  was  usually  inserted  in  all  wills  as  a  mere  mat- 
ter of  form  ;  and  that,  by  cancelling  the  second  will,  the 
first  was  set  up  of  course.  2.  That  it  made  no  difference 
whether  the  second  will  had  a  clause  of  revocation  or  not, 
the  opinion  oi  Powell  to  the  contrary  notwithstanding,  which 
was  not  supported  by  the  authorities  cited  by  him  ;  and 
that  the  preservation  of  the  second  will,  by  the  testator,  was 
probably  the  mere  effect  of  singularity  ;  for  if  he  had  really 
intended  to  revoke  the  second  will,  he,  being  a  lawyer, 
would  have  done  it  by  some  act  less  equivocal  than  by  a 
postscript  J  consisting  of  nine  words  only,  annexed  to  a  can- 
celled will ;  and  that  parol  evidence  was  clearly  admbsible, 
to  shew  die  intention  to  revoke.  The  authorities  relied  on 
by  the  appellee's  counsel,  were  the  following :  4  Burr. 
2512.  Goodright^  ex  dem.  Glazier  v.  Glazier ^z,%  expressly  in 
point.  Doug.  40.  per  Buller,  J.  in  Burtonshaw  v.  Gilbert. 
2  BL  Com.  449.  1  P.  fVms.  343.  Onions  v.  Tt/rer.  Loft. 
575.  in  Harwoodv.  Goodright.  1  Ves.  187.  Willet  v.  Sand- 
ford.  2  Ves.  243.  Fuller  v.  Hooper.  Roberts  on  Stat. 
Frauds^  38.     6  Cruise's  Digest^  {Riley's  edit.)  80.  85. 


Judge  Tucker  delivered   the  following  opinion,  on  the 
first  argument. 

Vol.  m.  3  T 
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This  case  ttas  been  very  ably  and  elaborately  argued  by 
the  counsel  on  both  sides.  A  great  deal  has  been  said 
upon  the  evidence,  and  not  a  few  remarks  have  been  thrown 
out  on  the  conduct  of  the  parties.  The  tesUmony  in  my 
opinion  may  well  be  reconciled:  all  the  witnesses  appear  to 
be  persons  of  clear  understandings  and  respectable  charac- 
ters :  they  all  speak  of  conversations  widi  the  testator  at 
di£ferent  times,  and  in  different  places,  and  all  those  con- 
versations (except  the  few  words  which  one  of  the  witness- 
es heard  him  say  during  his  last  illness,  expressing  a  wish 
that  he  had  a  good  will,  or  that  he  had  somebody  to  write 
a  good  will  for  him)  happened  while  he  was  in  perfect 
health,  and  in  the  prime  of  life ;  although,  as  it  turned  out, 
he  was  within  a  few  weeks  of  his  grave.  There  is  nothing 
in  the  testimony,  or  in  the  evidence,  as  I  conceive,  to  im- 
peach the  conduct  or  character  of  any  of  the  parues ;  a 
circumstance  which  I  mention  for  the  sake  of  those  who 
may  have  been  hurt  by  the  sarcasms  and  insinuations  which 
were  more  than  once  indulged  in  the  argument  of  the  cause  ; 
and  which  evidendy  have  had  the  effect  of  wounding  the 
feelings  of  respectable  persons,  without  advancing  (at  least 
in  my  opinion)  the  cause  of  their  clients  respectively. 

The  counsel  have  also  favoured  us  with  a  discussion  of 
the  whole  doctrine,  concerning  implied  revocations,*  and  re- 
publications of  last  wills  and  testaments,  and  I  am  happy  to 
make  them  my  acknowledgments  for  it*  1  have  turned  to  the 
numerous  cases  and  elementary  treatises  they  have  Ated,  and 
have  endeavoured  to  draw  from  them  all  the  information 
which  may  enable  me,  as  well  on  future  occasions  as 
the  present,  to  form  a  correct  judgment  on  that  im- 
portant subject.  Many  of  these  cases  turn  upon  par- 
ticular points  in  the  jurisprudence  of  Lngland^  which 
no  longer  exist  in  this  country.  It  may  therefore  be 
doubted  how  fw  that  particular  class  of  cases,  which  arc 
founded  upon  the  strict  words  of  the  statute  of  wills  in 
Englandy  may  be  applicable  to  similar  cases  in  this  country, 
since  our  last  statute  of  wills  has  been  in  force ;  by  which 
a  provision  materially  different  from  the  English  statute  has 
been  introduced.    Another  numerous  class  of  cases,  ari- 
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«iflg  out  of  the  different  expressions  used  in  the  penning  of     Aprtl» 


the  5th  and  6th  section  of  the  statute  of  frauds  and 
perjuries,  29  Can  IL  concerning  the  execution  of 
wills  of  land,  and  the  revocation  of  them,  as  noticed 
by  Mr.  Douglas^  at  the  end  of  ^ight  v.  Frice^  Doug. 
232*  and  by  Mr.  Powell^  in  his  Treatise  on  Devises^  vol.  2. 
p.  249. 2d  Land.  edit,  and  by  Mr.  Roberts  on  Frauds^  p.  460 
to  465.  I  think  are  not  likely  to  be  considered  as  leading 
cases  in  this  country  ;  since  the  4th  section  of  our  statute 
requires  a  revocation  of  a  will  of  lands  to  be  executed  in 
the  same  manner  as  a  devise  thereof.  And  this  Court  have 
already  in  the  case  of  Glascock  v.  Smithers  and  Hunt^  1 
Call^  479.  given  to  the  7th  section,  which  relates  to  revo- 
cation of  a  will  of  chattels,  such  an  exposition  as  will  proba- 
bly stand  in  no  need  of  any  comment,  support,  or  contra- 
diction from  foreign  authority.  The  only  class  of  implied 
revocations,  which  can  in  any  manner  be  applied  to  this 
case  is,  that  where  the  revocation  has  been  made  by  some 
declaration  in  writing,  eeither  changing  the  estate  of  the  tes- 
tator in  the  lands,  or  other  property,  nor  executed.  <m/mo 
revocandij  as  in  the  case  of  Beard  v.  Beardj  3  Ali.  72.  in 
which  Lord  Hardwicke  held  a  will  of  personal  -estate  to  be 
revoked  by  a  void  deed  made  to  the  testator's  wife. 

So  where  a  testator  devised  lands  to  his  sister  in  fee,  and 
afterwards  by  indenture  let  the  same  lands  to  her  for  sixty 
years,  to  commence  after  his  death.  This  was  held  to  be 
a  revocation  in  toto,  and  not  pro  tanto  only.  Coke  v.  BuL- 
locky  2  Cro.  49.  cited  Foxvell  on  Devises^  vol.  2.  227.  So  an 
agreement  for  a  partition  of  lands,  held  as  parceners,  has 
been  established  against  a  conveyance  and  against  a  devise, 
fajdfyipg  and  confirming  *  that  conveyance,  although  such 
agreement  was  executed  in  the  presence  of  two  witnesses 
only  :  the  Lord  Chancellor  declaring  the  devise  to  be  re- 
voied  by  that  agreement.  5  Fes.  jun.  648.  KnoUys  v.  jfU 
cock.  The  last  case  is  perhaps  referable  to  that  class,  in 
which^  it  has  been  held,  that  the  least  change  or  alteration, 
in  the  nature  of  the  estate^  though  not  in  the  testator's  i^ite* 
rest  or  property  therein,  has  been  construed  to  operate  as 
a  revocation* 
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April,  If  Courts  have  been  thus  favourable  to  the  doctrine  of 

**^*  implied  revocations,  can  any  good  reason  be  assigned,  why 
they  should  set  their  faces  against  express  revocations,  made 
according  to  the  very  terms  and  directions  of  the  statute  ? 
For,  it  is  admitted  that  if  the  first  will  of  Mr.  Bates  be 
revoked,  it  is  by  virtue  of  an  express  revocation  in  xvriting, 
who  III/  written  by  himself^  and  signed  by  himself^  or  not  at 
all.     What  then  are  the  facts,  as  to  this  naked  point  ? 

Charles  F.  Bates  va^L'dit.  his  will  in  1799,  to  which  he  added 
a  codicil  about  two  years  after.  In  Septeviber,  1803,  he 
made  another  will,  differing  very  considerably  from  the  first. 
To  this  will  he  subscribed  his  name«  Ai-terwards,  as  is 
evident  from  the  paper  itself,  upon  the  same  paper,  and  some- 
what below  his  name,  he  added  these  words,  on  one  side  of 
the  paper,  like  the  postscript  to  a  letter :  **  /  revoke  all  other 
^^  wills  heretofore  made  by  me.*"  to  which  he  again  sub» 
scribed  his  name^  which  still  remains  uncancelled  and  unobli- 
terated'. 

This  second  will,  with  the  declaration  in  writing  thereto 
added,  is  found  after  his  death,  in  a  small  box,  with  other 
papers,  and  some  money  and  coins,  carefully  put  away  and 
deposited  in  a  large  trunk,  in  his  house.  He  had  with 
great  apparent  care  cut  out  his  name  first  subscribed  to  the 
will,  thereby  cancelling  that  to  all  intents  and  purposes. 
But  for  what  reason,  or  from  what  motives,  he  left  the  de- 
claration of  an  intention  to  revoke  all  former  wills,  standing 
unobliterated,  and  his  name  still  remaining  thereto,  we  are 
not  told,  nor  is  there  one  titde  of  evidence,  which  relates  to 
THAT  particular  fact.  The  declaration  itself  is  as  perfect 
at  this  moment,  as  it  was  the  moment  he  had  written  and 
subscribed  his  name  to  it.  No  man  can  deny  that  at  diat 
time  he  intended  this  declaration  to  operate  as  a  revocation 
of  his  first  will.  No  man  can  say  that  it  does  not  now  ap- 
pear in  as  palpable  and  intelligible  a  manner  as  it  did  then. 
There  is  no  evidence  of  what  passed  in  the  testator's  mind 
when  he  cut  out  his  name  in  one  place,  and  left  it  standing  in 
another,  but  the  paper  itself.  That^  and  that  only^  must  speak 
his  intention*    If  it  had  happened,  that  in  his  last  illness  he 
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had  directed  this  paper  to  be  brought  to  him,  had  declared  April, 
himself  dissatisfied  with  its  contents,  generally^  and  had 
desired  any  friend  who  was  present  to  tear  it  to  pieces,  or 
throw  it  into  the  fire,  and  that  friend,  instead  of  doing  so, 
had  said,  "  it  will  be  sufficient  to  cut  out  your  namc^^  and 
had  done  so,  in  the  testator's  presence  ;  I  admit  that  such 
parol  eTidence  as  this  would  have  been  proper  to  explain 
that  which  might  need  explanation ;  as  where  a  testator 
should  throw  the  ink,  instead  of  the  sand,  upon  his  will, 
through  mistake :  but  in  the  present  case  we  have  no  testi- 
mony whatsoever  that  bears  upon  this  particular  fact.  I 
therefore  reject  the  whole  of  it  on  both  sides,  as  having  no 
relation  whatsoever  to  that  pointy  upon  which  the  cause,  in 
my  opinion  depends.  I  consider  this  declaration,  then, 
wholly  written,  and  separately  signed  by  Mr.  Bates^  as 
an  express  statutory  revocation  of  all  fornoer  wills  made  by 
him,  utterly  independent  of,  and  unconnected  with,  his 
second  will ;  and  by  the  maker  left  in  full  force,  at  the  time 
of  cancelling  that  second  will,  and  remaining  in  full  force 
at  the  time  of  his  death. 

But  an  objection  was  taken  to  the  want  of  a  date  to  it. 
Although  the  preceding  paper  is  void,  as  a  will,  being  can- 
celled, it  furnishes  a  direct  evidence  as  to  the  date  of  this 
instrument,  that  it  was  posterior,  not  only  to  the  first  will, 
but  that  the  execution  of  it,  at  least,  was  posterior  to  the 
second  wilL  It  bears  date  September^  1803.  Suppose  this 
act  of  revocation  had  been  written  on  the  back  of  a  letter 
bearing  the  same  date,  or  having  a  postmark  of  the  same 
date  ;  would  a  Court  shut  their  eyes  against  such  evidence, 
though  there  were  no  date  to  the  instrument  itself?  I  con- 
ceive not.  A  Jury,  upon  an  issue  of  devisavit  vel  nojty 
would  most  certainly  find  the  revocation  as  made  at  or  ajier 
the  date  of  the  letter,  or  the  postmark ;  and  I  think  this 
Court  may  do  the  same,  without  sending  the  parties  to  a 
Jury. 

Upon  these  grounds  I  am  of  opinion  that  the  judgment 
of  the  District  Court,  admitting  the  first  will  to  record, 
ought  to  be  totally  reverted. 
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April,  Judge  RoAKE  was  of  a  diflferent  opinion,  and  gave  his 

J.^^^^  reasons  at  large,  for  affirming  the  judgment  of  the  District 

Bates  Court. 


HoIrotQ. 


Judge  Fleming  concurred  with  Judge  Tucker,  and  was 
for  reversing  the  judgment  of  the  District  Court. 

But  a  rehearing  being  asked  for  by  the  counsel  for  the  ap- 
pellant, on  the  ground  of  novelty  and  difficulty  in  the  case, 
it  was  granted  by  the  Court.  On  which  motion,  Judge 
Tucker  delivered  the  following  opinion : 

Judge  Tucker.  I  am  not  surprised  at  the  present  mo- 
tion, and  still  less  am  I  disposed  to  take  offence  at  it.  It  is 
very  natural  for  parties  litigant  to  believe  their  own  cause 
just ;  still  more  so  where  they  have  had  a  judgment  in  their 
favour ;  and  most  of  all,  perhaps,  where  there  has  been  a 
division  in  the  opinions  of  the  members  of  the  last  tribunal 
to  which  they  can  appeal.  All  these  considerations  have, 
no  doubt,  had  their  weight  in  bringing  forward  a  motion  for 
a  rehearing  of  this  cause,  decided  not  without  great  delibe- 
ration by  all  the  members  of  this  Court,  and  by  none  with 
more  than  by  myself*  I  have  given  that  opinion  which  my 
best  judgment  and  consideration  have  enabled  me  to  pro- 
nounce, and  so  thoroughly  satisfied  am  I  with  that  opinion, 
that  nothing  which  I  have  heard  in  (^position  to  it  has  hi- 
therto shaken  it,  in  the  smallest  degree,  nor  would  any  ap- 
prehension of  the  censure  of  the  bar,  or  of  the  wise  and  good 
in  this,  or  any  future  age,  induce  me  to  grant  the  motion. 
To  that  tribunal,  and  to  a  still  higher,  whenever  called  be- 
fore it,  I  trust  whatever  may  be  the  errors  of  my  under- 
standing, I  shall  exhibit  a  heart  immaculate  (in  my  pub- 
lic conduct)  as  an  angel  of  light.  No  consideration  of  that 
kind  either  hath,  or  will  ever  have,  any  weight  with  me. 
The  only  circumstance  which  induces  me  to  grant  the  mo- 
tion is  the  present  constitution  of  this  Court  \  the  possible 
operation  of  law  upon  that  constitution,  whenever  the 
Court,  as  at  present  organized,  is  full ;  and  the  absence  of  a 
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higUy  respected  member  of  it,  who  may  possibly,  at  the  April, 
next  term,  be  able  to  aid  us  with  his  counseL  And  should  it 
fortunately  so  happen,  that  he  should  be  then  well  enough  to 
assist  our  deliberations,  although  no  change  of  opinion 
should  take  place  among  any  of  the  members  now  present, 
hb  opinion  will  either  confirm  the  judgment  which  has 
been  already  rendered,  or  afirm  that  of  the  District  Court. 
In  either  event,  I  shall  be  perfectly  satisfied,  neither  feeling 
any  bias  towards  any  of  the  parties,  to  all  of  whom  I  am  a 
perfect  stranger,  nor  that  pride  of  opinion  which  cannot 
brook  a  decision  against  it. 

I  shall  only  add,  that  I  hope  the  whole  report(l)  of  this 
case,  so  far  as  it  has  proceeded,  will  be  published  among 
the  proceedings  of  the  present  term.  For,  it  is  by  no  means 
my  wish  to  shrink  from  censure,  if  the  opinion  I  have  d«* 
livered  shall  be  found  to  merit  it. 

Judge  Roane  verbally  declared  that  as  he  had  differed  in 
opinion  with  the  other  Judges,  he  wished  to  be  excused  from 
giving  an  opinion  on  the  motion  for  a  rehearing;  but 
would  refer  the  question  to  the  decision  of  the  other  mem- 
bers of  the  Court. 


(1)  It  would  have  afTordcul  the  reporters  real  pleasure  to  comply  with  the  re- 
quest of  the  respectable  Judge,  could  they  have  done  it  consistently  with 
what  they  conceive  to  be  a  paramount  duty  to  the  public.  To  give  a  faith- 
ful detail  of  the  decisiom  of  the  Court,  is  what  they  have  professed,  and  what 
they  hare  scrupulously  endeavoured  to  perform.  In  doing  this,  their  work 
has  exceeded  the  limits  originally  contemplated.  Were  they  to  give  a  jimV' 
nal  of  cases  abated  but  not  decided,  it  would  only  add  to  the  rmus  of  mat- 
ter, without  increasing  the  aloch  of  public  infomiatioiu  Besides,  when  the 
judges  have  agreed  to  reconsider  a  case,  it  would  seem  that  their  opinions  on 
the  first  decision  should  be  considered  as  if  they  never  had  existed,  and  can- 
not, with  proijricty,  without  their  own  request,  or  in  tlie  event  of  the  second 
opuiion  agreeing  with  the  first,  he  published  :  for,  to  publish  the  -whole  pro- 
ceedings in  a  cause,  where  a  rehearing  has  been  granted,  would  seem  to  bind 
down  the  Judges  to  abide  by  opinions  which  the}  had  agreed  to  reconsider.  We 
have  deemed  it  proper  thus  to  excuse  ourselves  for  not  publishing  the  tcliole 
report  of  the  case,  as  it  appeai'ed  at  the  October  term,  1808.  Another  and 
Tery  substantial  apology  would  be,  that  considering  the  whole  proceedings  at 
October  term  as  liable  to  be  reviewed,  and  varied,  by  a  subsequent  decision^ 
we  did  not  lake  such  notes  of  ^hat  fell  from  the  Jmlgcs,  as  would  enallc 
tis  to  report  those  proceedings  wIA  accuracy. 
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April,  Judge  Fleming  expressed  his  wiUtngness  to  hear  the 
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cause  re-argued« 

^^^  After  the  re-argument  at  April  terrn^  1809,  the  Judges 

again  delivered  their  opinions. 

Judge  Tucker.  In  the  argument  of  the  cause  at  the 
present  term,  it  has  been  insisted  on  the  part  of  the  appel- 
lees, that  if  the  Court  feel  any  difficulty  upon  the  fact  of 
revocation,  they  oug^t  to  remand  the  cause  to  the  inferior 
Court,  with  direction  to  impanel  a  Jury  to  try  an  issue  of 
revocavit  vel  norij  to  be  made  up  between  the  parties. 

To  this  it  has  been  answered  by  the  counsel  for  the  ap- 
pellants, that  the  probate  of  wills  was,  in  England^  a  mat- 
ter of  ecclesiastical  cognisance,  and  the  proceedings  therein 
originally  derived  from  the  civil  law,  and  not  from  the 
common  law.  That  in  these  Courts  the  trial  has  always 
been^tr  testes^  and  not  by  a  Jury,  to  which  they  were  per- 
fect strangers.  That  our  statutory  provisions  and  regnla* 
tions  for  a  century  past  are  conformable  to  the  proceedings 
in  those  Courts ;  vide  Z.  V.  1711,  c.  2. 1748,  c.  3,  1785,  c 
61.  1794,  c.  92.  That  the  provision  contained  in  the  11th 
sect,  of  the  last  mentioned  act  presupposes  the  will,  whose 
validity  is  contested,  to  have  been  proved  and  admitted  to 
record,  in  the  same  manner :  and  that  the  same  is  confirmed 
by  sect.  12.  which  provides, "  that  on  all  trialshy  a  jfury  to  be 
had  according  to  the  provisions  of  the  preceding  section,"  the 
certificate  of  the  oath  of  the  witnesses  at  the  time  of  the  jirst 
PROBATE,  shall  be  admitted  as  evidence,  &c.  These  reasons 
are  perfectly  convincing  to  my  mind,  that  a  County  or  other 
Court,  (though  it  may  also  have  common  law  jtuisdiction,) 
when  sitting  as  a  Court  of  ProbatCy  must  proceed  according 
to  the  ancient  and  invariable  course  of  the  civil  law  ;  and 
cannot  avail  themselves  of  their  common  law  jurisdiction,  in 
common-  law  cases,  to  pursue  or  to  direct  any  other  course 
whatsoever.  For  it  is  the  cause^  not  jurisdiction  of  the 
Court,  which  marks  out  the  course  of  proceedings  ;  and  it 
would  be  no  less  a  violation  of  the  principles  of  jurispru- 
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dancf,  for  the  Court  to  reftr  the  execution  oT  a  will»  or  ot  April, 
a  declaradon  in  writing,  purporting  to  be  a  revocation  of 
the  same,  to  the  decision  of  a  Jury,  instead  of  deciding  it 
theipselves,tban  it  would  be  for  the  Courii  sitting  as  a  Court 
of  common  law  to  undertake  to  try  an  issue  on  a  matter  oi 
fact,  joined  between  the  parties.  Nor  do  I  conceive  this  Court 
could  mistake  its  own  powers  more  in  directing  such  a 
course  of  proceeding  as  just  mentioned,  to  be  had  in  a 
common  law  case,  than  by  directing  a  Jury  to  be  impanel^ 
led,  as  proposed,  in  the  present  case. 

With  respect  to  the  merits  j  1  have  reviewed  the  evi- 
dence, have  deliberated  on  the  arguments  of  counsel,  and 
revised  and  considered  the  opinion  I  formerly  gave.  And 
finding  no  reason  to  change  it,  in  any  respect,  I  can  only 
repeat,  that  I  am  of  opinion,  as  formerly,  that  the  judg- 
ment of  the  District  Court  be  reversed,  &c. 

Judge  Roane.  On  the  16th  of  November^  1799,  Charles 
F*  Bates  executed,  at  Belmont^  the  will  now  in  question. 
This  will  makes  ample  provision  for  his  mother^  and  his 
father^s  family.  The  whole  body  of  the  will,  except  the  word 
"  trouble^'*  is  written  on  the  Jirst  side  of  a  sheet  of  letter 
paper,  and  in  a  fair  and  regular  hand  ;  whereas  the  cooclu- 
ding  sentence,  **  In  testimony  whereof,  I,  Charles  F.  Bates ^ 
*^  have  set  my  hand*  and  seal,  at  Belmont ^  this  16th  of 
"  Nov,  1 799,'*  is  written  in  a  more  running  and  less  correct 
hand.  From  this  circumstance  I  infer,  that  tlie  will  had 
been  previously  and  deliberately  prepared  by  him,  and  was 
subsequently  executed,  at  the  time  and  place  above  men- 
tioned. On  the  23d  of  September^  1801,  he  executed  a 
codicil  respecting  the  purchase-money  and  title  of  Be'tnont^ 
and,  revoking  his  will,  as  to  two  negroes  directed  to  be 
manumitted,  but  not  as  to  any  thing  else*  This  codicil,  like 
the  .  will,  is  also  dated  (under  the  same,  and  above 
the  signature  of  the  tesUtor)  "23id  September^  1801."  This 
codicil  is  sealed  by  the  testator.  It  is  also  headed  by. him 
thus  ;  *'  Codicil ;''  whence  I  infer  that,  when  the  testator 
intended  to  make  s\  codicil  he  would  denominate  it  one.  It 
■  VoL.lU.  3U 


V. 
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April,      makes  material  akeratioBsis  the  will;  and  so  cmoea  pr6* 
^^^^^^    perly  within  the  definiuon  of  a  codiciL     It  bears  date  nea? 
Btftet       two  years  after  the  will^  and)  like  the  will,  appears  tb  hare 
Hoimtn.      been  written  at  leisure,  and  with  a  steady  hand.     It  fc^wi 
""^  at  a  reasonable  distance  from  the  will  on  the  same  side  of 
a  sheet  of  paper,  where  there  was  ailaple  room  to  insert  it : 
whereas  the  pasUcrift  in  question  is  with  difficulty  foisted 
"    in,  at  the  bottom  of  the  quarur  part  of  a  sheet  of  letter  paper ; 
a  place  scarcely  adequate  to  contain  a  sentence  omitted 
through  mistake,  to  be  inserted  in  the  wUl,  which  if  imme* 
diately  follows,  and  certainly  not  spacious  enough  to  have 
been  selected  by  any  person,  howeirer  niggardly  in  hb  tem- 
per or  disposition,  (of  which^  in  relation  to  the  testator,  there 
is  no  evidence  whauoever,)  for  the  insertion  of  a  codidl^  or 
a  iubaequent  and  independent  4kclaration  revoking  the  wiH 
in  question.'  ^ 

1  his  will  and  codicil  shew  a  firm  and  steady  purpose,  in 
0ie  testator,  existing  for  a  great  length  of  tini^,  to  provide 
for  his  mother  and  his  father's  family ;  a  purpose  which 
was  never  renounced  by  him  up  to  the  time  of  hh  death,  as 
•  is  abundantly  proved  by  the  testimony:  they  shew  also, 
linother  circumstance,  very  Important  in  this  case;  and 
that  is,  that,  when  a  codicil  was  executed  at  a  time  subse^ 
quent  to  the  date  of  the  will,  the  testator  thought  it  neces« 
sary  to  annex  the  proper  date  to  that  codicil;  the  omission 
to  do  which,  in  relation  to  the  postscript  in  question,  seems 
conclusive  to  shew,  according  to  the  testator's  own  ideas 
on  the  subject^  that  that  postscript  was  written  at  the  same 
time  with  the  wilL  This  will  and  codicil,  providing  am- 
ply for  the  mother  and  family,  as  aforesaid*  was  folded  up 
in  the  form  of  a  letter,  sealed  with  three  seals,  and  indor- 
sed, in  the  manner  of  directing  a  letter,  ^^  Caroline  M* 
"^  Bates:' 

The  cancelled  will  in  question  is  folded  up  and  indorsed 
by  the  testator,  *^  C.  F.  Bates^s  wiLt.**  It  is  not  indorsed 
C*  F*  Bates^s  will  and  codicH:  whence  the  idea  would  seem 
to  be  repelled,  of  its  being  more  than  one  instrument  The 
sfkmer  inference  also  seems  to  result,  from  beading  <md 
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iomiftieiuriag  the  instrument  thus :  ^^  This  last  will  of  Avril, 
^  Charles  F*  Bates,  written  with  his  own  hand^  at  Nich*  s^^,^^/ 
**  moTid,  the  2d  day  of  September,  1802:*' apd  there  is  no  B»^» 
odier  date  to  it  than  the  above  ;  there  is  none  at  the  end  of  Hoiman. 
either  the  will  or  the  postscript.  I  infer,  from  these  cir-  -"-*— **^ 
cumstances,  both  the  testator's  own  idea  that  this  writing 
M  formed  but  wu  instrument ;— 4us  ^^  last  will  and  testae 
"  ment,*'  and  diat  the  date  prefixed  as  above,  ran  through, 
and  applied  to  both  writings.  It  is  a  very  reasonable  and 
natural  construction  that  a  writing,  without  a  date,  imme- 
diately following  one  which  i&  dated,  will  be  taken  to  be 
written  at  the  same  time  ;  especially  if,  from  the  contents  of 
the  last  writing,  it  is  evident  it  was  meant  to  supply  some 
defect  or  omission  in  the  former :  if,  as  in  this  case,  the  in« 
Btrument  only  contains  the  mere  formal  and  drag-net  words 
of  revocation  used  in  almost  all  wills  whatsoever ;  in  that 
case  one  date  is  amply  sufficient ;  for  the  writings  are  in 
fact,  but  one  instrument.  When  to  these  circumstanceis, 
and  especially  the  inference  arising  from  the  omission 
of  a  date  to  this  postscript,  or  writing,  (whereas  one 
is  annexed  to  the  codicil  to  the  established  will  as  before 
mentioned,)  we  add  the  undoubted  facts  arising  from  m* 
spectifm  that  the  ink,  appearance  of  the  writing,  and,  even  of 
the  nib  of  the  pen,  seem  precisely  similar  in  the  cancelled 
will  and  in  the  postscript  ;  and  that  the  smallness  of  the 
writing  in  the  latter  (which  smaUruss  also,  is  inconsistent 
with  the  idea  of  its  being  a  distinct  and  substantive  act  of 
revocation)  is  accounted  for  by  the  want  of  room  upon  the 
paper,  I  am  well  satisfied  that  they  Were  both  written  at  the 
same  time :  and,  indeed,  what  is  the  postscript  but  a  writing 
necessarily  to  be  construed  as  a  part  of  the  will  itself,  it 
being  nothing  more  than  the  formal  declaration  generally 
contained  in  all  wills,  and  only  put  in  after  the  signature  of  the 
main  body  of  the  will,  because  the  testator  had  forgotten  or 
omitted  to  insert  it  therein.  It  was  added  only  through 
abundant  caution  by  the  testator.  It  is  here  to  be  re- 
marked, diat  while  the  testator  is  proved  to  have  spoken  of 
Vifrst  and  second  will,  he  never  spoke  of  a  second  codicil, 
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April,      or  of  any  distinct  revoking  instrument.     Thus,  it  is  proved 


1801*. 


b\  Mr.  Woodson^  that  the  tcstutor  gave  him  to  understand' 
that  his  second  will  "  was  entirely  destroyed,**  and  that  his 
frst  will  **  vyas  in  force,  and  in  the  keeping  of  his  mother.** 
This  declaration  of  the  testator  is  entirely  inconsistent  with 
the  idea  that  the  postscript  did  not  fall  together  with  the 
will  ;  or  that  it  was  a  subsisting  and  independent  act  of  re- 
vocation.    T  his  postscript  was  not  a  codidh  because  it  nei- 
ther adds  to,  nor  diminishes  from,  the  will  to  which  it  apper- 
tains, which  forms  the  definition  of  a  codicil ;  and  because 
it  is  not  headed  "  a  codicil,"  nor  indorsed  "  a  codicil,**  nor 
ever  mentioned  or  considered  as  a  codicil  by  the  testator  : 
nor  is  it  a  distinct  and  substantial  act  of  revocation ;  because 
an  instrument  of  that  character  would  have  been  more 
lengthy,  particular,  and  explicit ;  it  would  not  have  been 
crowded  in  at  the  very  bottom  of  the  page,  and  in  a  smatt* 
hand-writing;  it  would  not  have  contained  on&^   the  very 
sentence  (and  in  the  very  words)  which  is  usually  added^ 
and  that  only  through  abundant  caution,  at  the  end  of  a 
will  before  the  signature  of  the  testator.     Being,  therefore, 
neither  a  codicil  nor  a  distinct  act  of  revocation,  and  yet 
being  something,  it  is  undoubtedly  a  part  of  the  wiU  itself^ 
omitted  to  be  written  therein,  and  afterwards  written  and 
resigned  by  the  testator  at  the  same  time  :    the   words 
*'  othei  *'  and  **  heretofore,**  necessarily  attach  it  to  the  will 
which  it  immediately  follows,  and  fix  its  writing  and  sign«> 
ir>g  to  have   been  at  the  same  time  with  that  of  the  body 
of  the  will.     This  postscript  was  therefore  written  at  the 
same   time  with  the  second  will  ;  but,  at  any  rate,  it  was 
written  before  the  cutting  out  of  the  name  of  the   testator 
from  it.     I  infer  this,  incontestibly,  not  only  from  the  fore- 
going circumstances,  but  because  in  using  the  term  *'  other 
"  wills,"  it  recognises  this  cancelled   will  as  a  subsisting 
will  at  the   time^  which  it   was  not  after  the   name    was 
cut  away  ;    the    postscript    was  therefore  added   (at  any* 
rate)   previous   to   this  act  of  cancelling,  if*  it    was    not 
(as  I  have  no  doubt  it  was)  coeval  widii  the  will  itself,  and 
written  with  the  same  pen* 
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As  to  the  cutting  away  the  name  to  the  will,  and  leaving      April, 
that  to  the  postscript,  I  wiQ  not  say,  buc  that,  in  the  absence 
of  ail  testimony^  or  in  the  event  of  a  preponderance  of  testi* 
mony,  that  circumstance  might  be  considered  as  amonnling 
to  a  revocation  pro  tanto  only  j  the  consequence  of  which  ' 

would  be,  that  the  postscript  would  be  left  in  force.  But 
there  is  a  good  deal  of  testimony  in  this  case,  in  opposition 
to  that  idea,  the  effect  of  which  must  be  considered  ;  such 
testimony  being  entirely  admissible  and  proper^  as  I  shall 
presently  attempt  to  shew. 

'  If  this  postscript  had  been  contained  in  the  body  of  the 
^11,  and  there  had  been  only  one  signature,  it  is  evident 
that  the  cancelling  the  last  will  would  clear  the  way  for  the 
frst^  which  would  consequently  be  establishedi  The  doc- 
trine  in  the  case  of  Glazier  v.  Doe^  4  Burr.  2512.  is  in 
point  (m  this  subject.  It  is  true  that  that  report  of  the  case 
does  not  say,  expressly,  that  the  last  will  had  a  clause  of 
revocation  in  it;  but,  in  the  case  of  Goodrightv.  Harwood^ 
3  Wils.  508.  one  of  the  counsel  said  that  it  had;  and  this 
was  not  denied  by  the  Court  or  opposing  counsel.  I1iis  also 
was  the  case  in  Burtenshaxv  v.  GilbeYt  i{a)  and  it  was  only  (a)  C^wp,  si. 
the  circumstance  of  the  frst  will  beirfg  cancelled,  (and  not 
on  account  of  the  existence  of  this  clause  of  revocation,) 
that  the  will  in  that  case  was  deemed  to  have  no  effect. 
As  to  such  a  clause  of  revocation,  it  ako  is  liable  to  be. 
revoked  ;  and,  being  revoked,  before  the  death  of  the  testa- 
tor, is  as  if  it  had  never  existed.  In  the  sense  and  sub- 
stance of  the  transaction,  is  there  any  difference  between 
such  a  clause  contained  in  the  body  of  the  will,  and  in  a 
postscript,  written  at  the  same  time,  and  considered  by  the 
testator  as  forming  a  part  thereof;  as  forming,  in  fact,  with 
the  body  of  the  will,  but  one  instrument  ?  A  codicil  *^  is 
**  reputed  for  part  and  parcel  of  a  testament ;"  Swink  15. 
and  will  generally  stand  or  fall  therewith.  This  is  equally 
the  case,  at  least  of  different  paragraphs  of  the  same  will> 
and  this  consideVation,  which  could  not  have  been  unknown 
to  the  testator,  (a  lawyer y)  will  have  its  due  weight,  when 

we  are  considering  quo  animo  the  name  was  cut  away  in 
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■^^^^^     a  codicil)  or  ev^n  one  paragraph  of  a  will,  may  be  retained, 

Bates        while  the  wiU|  or  the  residue  of  the  will,  as  the  case  may  be, 

Hoiman.      n^y  be  r<3voked  or  cancelled*     I  consider  this  postscripti 

*'  therefore,  as  not  an  indtpendent  declaratory  act  of  revoca* 

lion,  (for  no  such  declaratory  act  was  ever,  since  the  crea* 
Uon  of  the  world,  written  in  so  few  words  on  so  snudl  a 
ffpace  of  paper,  in  the  mere  formal  w<Mds  of  a  cemmoa 
clause  of  revocation,  or,  in  short,  coiiched  in  die  terms  of  an 
unsealed,  undated,  and  pahry  postscript,)  but  as  predicated 
on  the  will  then  made,  and  a  part  therec^,  and  liable  to  stand  or 
fall  by  that  will^s  being  cancelled  or  suffered  to  take  effect 
There  is  no  evidence  (but  the  contrary)  that  the  testator 
meant  to  die  intestate  :  but  even  considered  as  an  inde* 
pendent  declaratory  act,  written  pi  ior  to  the  act  of  cancella- 
jtion,  it  was  still  liable  to  revocation  by  that  or  any  other 
competent  act,  and  the  question  is,  whether,  even  consi- 
dered in  that  point  of  view,  it  was  not  revoked  by  the  ad 
of  cancelling  we  are  now  considering. 

As  toucliing  the  question  of  re  vocation,  there  is  no  doubt 
but  that /»ar^/  evidence  is  admissible,  it  is  admissible  as 
well  to  shew  that  a  complete  defacing  of  the  instrument, 
was  not  intended  as  a  revocation,  as  that  an  act  short  of  can- 
celling, defacing,  burning,  or  obliterating,  was  so  intended  : 
jthe  result,  in  both  cases,  will  be  governed  by  the  intention^ 
and  not  merely  by  the  act  itself.  The  case  of  the  ink 
thrown  upon  a  will  by  mistake,  and  which,  although  it  oUi* 
terates  and  defaces,  does  not  cancel  it,  is  an  instance  of  the 

(fl)i  Bl.  Hep.  first  kind  ;  and  the  casv^  oi  Mole  v.  Thoma$^{a)  where  the  wiU 
being  neither  torn  through  nor  burned^  but  both  having  been 
intended^  was  held  to  be  revoked,  is  an  instance  of  the  latter. 
So  any  other  equivocal  act ;  equivocal  as  to  a  total  or  a  par* 
tied  revocation,  is  subject  to  be  explained  by  similar  testi- 
mony. Sevocavit  vehion  is  similar  to  the  question  of  dttd' 
savit  vel  non^  and  is  a  question  of  fact  for  the  consideration 

ib)  PaveU on  of  the  J  urv .  (^) 

,  htjrise.8,  634.  A         I  .  . 

dffV^.  508.  As  this  question  respcvting  the  admissibility  of  parol 

evidence,  in  cases  like  the  present,  is  very  important,  and. 
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in  mj  view  of  the  testiinony  in  this  cause,  repeh  die  pre^      April^ 

somptioD  of  revocation  beyond  a  possibility  of  doubt^  I    ^^^^^r^^^.  \ 


will  go  into  it  rather  more  at  large. 

la  the  case  of  Bi^ady  v.  CtMtt^(a)  Lord  Mamfield  hiid  it 
down,  that  the  presumption  of  revocation  was  liabte  to  be  (a)  Doug.  40. 
rdbutted  by  **  every  kind  rf  eoidenet  :**  and  BuUer^  J.  said 
that  implied  revocations  must  depend  on  the  tfrcumstancear 
at  the  time  of  the  testator's  death  ;  which  circumstances'^' 
presume^  cannot  be  kfiowa  without  a  resort  to  parol  testis 
mony* 
In  WilcoMv.  Roote9^(S)  this  Court,  sitting  m?L  Court  of  Pr^^  W  i  ''^«*^- 
bate^  not  only  went  into  the  t^hck  fueHwn  of  implied  revo^ 
cation^  and  decided  that  the  will  was  revoked  by  a  subset 
quent  marriage  and  birth  of  a  child ;  (which  ijround  of  rerO* 
cation  could  only  have  been  proved  by  parol  evidence  ;)  but 
relied  on  evidence  stated  in  the  record,  shewing  tJnit  the 
testator,  the  nigfc^  before  his  dtaHh^  expressed  a  desire  ta 
make  provUionfor  the  devisee  ;  whence  was  inferred  the  teiw 
tatdr's  opinion  and  belief^  that  the<#lU  was  not  subsisting, 
bat  revoked.  In  that  case,  by  way  of  extieptioo  from  the 
geaenai  doctrine  that  marriage  and  the  birth  6f  a  chiM  6pe« 
rated  as  a  revpcation  of  the  will,  the  dnpt^llee  had  shewn  in 
evidence^  that  he  wa^  a  recoghised  nbtnral  child  of  the  testa-^ 
tor ;  and  the  parol  evidence  last  menticAied  was  intendi^d  to 
do  away  any  result  arising  from  such  ground  of  exct^ption  ; 
•o  that  there  was  parol  evidence,  onboth  sides,  and  such^vi- 
detice  was  commented  and  relied  on  by  the  Courts  In  the 
dpinion  of  the  Court,  as  delivered  by  the  President,  it  is 
relied  on  in  favour  of  the  revocation,  that  the  testator  did 
BOt,  after  the  birth  of  the  child,  *^  republish  his  will,  or  signify 
**  an  intention  that  it  should  be  estaUished,  or  have  any  force 
*•  or  effect  after  that  period,'*  but  that  his  mind  was  inclined 
othervrise,  as  appeared  from  the-  testimony.  If,  in  that 
ottse,  (like  the  case  before  us,)  after  the  suppQsetf  act  of  re- 
vocation had  taken  place,  the  testator  had  Mgnifrdan  inten^^ 
tlon  that  Ae  will  should  still  operate  or  have  effect,  if  he  had 
jkcknowledged  it  as  a  subsisting  will,  the  marriage  and  birth 
^  a  cfaiU  notwithstcufidingi  midoubtetlly  a  difibrent  decision 
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is  conclusive,  both  to  shew  that  the  Court  of  Probate  can 
go  into  the  whole  question  of  implied  revocation,  and,  in 
doing  so,  is  at  liberty  to  repel  or  support  the  presuB^>tiQn, 

■— """""""^    of  revocation  by  parol  evidence* 

C«)  Vney,  In  the  case  of  Warner  v.  MaUhewsJ^)  evidence  was  receip 

ved,  in  opposition  to  the  probate  of  a  will,  that  a  subsequent 
U^niahed  will  was  made  by  the  testator;  bfroanydeclaran 
tions  of  the  tesutor  shewing  he  was  not  satisfied  with  the 
will  before  the  Court ;  shewing  the  insanity  of  the  princi- 
pal, legatee  in  tlM^t  will ;  and  that,  since  it  was  made,  that 
legatee  had  al$o  become  very  opulent,  whence  it  was  argued 
that  the  testatpr  could  not  mean  that  will  to  stand  ;  all  this 
testimony  was  received  and. relied  Qti  without  objection* 

(S^^-  *t  In  CogbiU  V.  CogbiUj^b)  it  seemed  admitted  by  the  counsel 
on  both  sides^  that  parol  evidence  was  admissible  in  cases 
like  the  present,  and  such  evideiice  was^  coiisidcr^d  ^^d  re- 
lied on  by  the.  Judges* 

5^/^8  ^  ^^  Temple  £jf  Tayhr  v.  Ten^,(c)  the  decimations  of  Ae 
testator,  b^ore  his  understat^ding  became  impairtdt  as  Ip: 
the  manner  in. which  he  meant  to;  dispose  of  his  estate^  aod 
corresponding  with  the  actual  dispositions  jn  the  .will,  wei^ 
relied  on  by  one  of  ^1^  Judges  to  support,  the  wilU  and  oyer- 
rule  objections  to  the;  competency  of  the  testator  to  make  a 
testament* 

(rf^  3  Call,  In  the  case  of  Teriy  V*  JJfrAy,(rf)  a.man  havbg  children 
by  a  £Drmer  miuriage,  devised  his  whole  property  la^them  ; 
be  afterwards  married,  and  had  children,  and  died  withoin 
altering  his  will :  on  the  question  whether  the  will  was  ne* 
voiced  or  not,  it  was  proved  by  a  witne$9i  (inter  alia)  **  that 
^^  the  testator,  in  his  last  iUi)es)?i  refused  ^  ^her  his  will 
^^  when  proposed  to  him,  saying  he  wiAf^ipome  {dteratt^ts 
^^  to  be  made  in  his  will,  and  that^  when  he  got  well,  be, 
^^  would  make  thenl^'^  The  Judges,  in  deUveripg  their 
opinions,  all  quoted  and  relied  an  parol  testimoii>>  Tlie 
first  Judge  who  g^ve  his  opinion  ^aid,  that  the  will  so  far 
from  being  considered  by  the  testator  as  r cooked^  as  U^ing 
no  will,  was  considered  as  a  subsisting  will,  but  png  whicb 
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he  intended  to  idter  ;  (this  is  precisely  the  case  of  the  will 
in  quesuon — see  Woodacris  deposition  ;)  that  this  was  pro- 
ved by  Abtficr  Dobyna;  that  a  reference  to  a  will  as  a  sub* 
sisting  one  rebuts  the  presumption  of  revocation ;  and  that 
an  intention  to  revoke  a  will,  and,  much  less,  an  intention  to 
edier  one,  will  not  revoke  it ;  and  relied  on  die  circumstance, 
{proved  in  die  cause,)  in  support  of  the  will,  that  the  testa- 
tor declared  that  his  first  children  should  not  be  injured  by 
his  second  marriage,  and  that  he  intended  the  land  he  lived 
on,  even  after  the  birth  of  his  last  child,  for  the  sons  of  the 
Jirat  marriage  :  another  and  ulterior  ground  was  taken  by 
this  Judge  on  general  principles  ;  but  the  other  Judges  were 
silent  on  it ;  namely,  that  the  will  being  in  favour  of  chik 
dren  die  subsequent  marriage,  and  birth  of  children,  did  not 
Import  a  revocation  of  it. 


s^ 
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Judge  Fleming  said,  that  presumptive  revocations  majr 
be  rebutted  by  expressions  in  a  will,  or  by  circumstances  ^ 
and  that  in  the  present  case  diere  was  abundant  evidence 
diat  the  testator,  when  about  to  marry,  declared  it  should 
not  injure  \A&  first  children,  and  that,  even  after  the  birth  of 
a  son  by  the  last  wife,  he  was  heard  to  say  he  did  not  mean 
to  give  him  any  land,  but  to  give  him  an  education  and  send 
him  to  sea,  and  that  these  circumstances  repelled  the  idea  of 
revocation,  even  upon  the  principles  of  the  English  law. 


Judge  Carringion  said,  that  presumption  may  be  rebutted 
by  circumstances^  and  that  here  the  testator  spoke  of  a  desire 
to  akerYas  wiH,  not  to  revoke  it ;  added  to  which,  the  testator 
)iad  said  he  did  not  mean  to  give  his  second  children  any 
thing,  but  to  educate  and  send  them  to  sea  9  and  that  these 
circumstances  destroyed  the  idea  of  revocation* 

Judge  Lyons  concurred  in  the  opinion,  and  the  will  wa$ 
established. 

I  will  dismiss  this  case  of  Terby  v.  Terby  foir  the  present ; 
merely  saying  that  it  is  full  up  to  the  case  before  us^'m  the 

Vol.  m.  3  X 
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Apeil,      very  pointy  and  mun  overthrow  tbd  idea  of  revoaoian  eo- 
^^'        tirely^  utde^  the  witnesses,  and  pftiticulariy  Mr«  WoodoHj 
a  man  of  the  big^iest  respectability,  and  whose  numner  of 
giving  testimony  (ip  the  vieiT  of  this  Court;  did  him  honour, 
shall  be  adjudged  by  us  to  be  perjur^ 

I  trust  I  have  proved,  by  this  detail,  beyond  the  possi- 
bility of  a  doubt,  that/^r&/xvidenoe  of  facts  or  cirpumstap- 
ces ;  that  declarations  of  the  testator  after  the  making  of 
the  will,  and  even  before  it,  and  up  to  the  time  of  his  death; 
nay,  even,  in  the  emphatical  language  of  Lord  Maa^field^ 
that  *^  every  bind  ofevidence^^  is  admissible  upon  the  ques* 
tion  of  revocation*  The  only  desideratum  is,  whether  die 
testator  considered  it  as  a  subs^ng  will,  or  a  revoked  will 
at  the  time  of  his  death.  It  is  not  material,  if  the  tormer, 
that  it  was  not  a  will  entirely  to  his  mind.  The  case  of 
Terby  v.  Terby  proves  this  expressly ;  as  also  the  case  of 
Cogbill  v.  CogbiUy  in  which  this  Court  established  a  codicil 
fro  tantOy  although  the  tesutor  wanted  to  add  something 
else  diereto,  which  he  did  not  live  to  effect :  we  established 
it  as  his  codicil,  as  the  Court  did  the  will  of  T^^y,  although; 
meither  of  them  were  entirely  to  the  mipd  of  the  testator^ 
but  he  wished  to  alter  them  in  both  instances. 

In  pursuance  of  these  principles,  if,  in  the  case  before 
us  it  were  proved,  that  the  testator  declared  at  the  time  of 
cutting  away  his  name,  that  he  meant  thereby  to  revoke 
both  the  will  and  the  postscript;  and,  in  pursuance 
thereof,  had  cut  out  his  name  in  the  manner  he  baa  done  ; 
can  any  man  hesitate  to  say,  that  the  whole  would  not  have 
been  thereby  revoked  ?  In  such  case,  an  act  which,  stand- 
ing  singly,  might  be  considered  equivocal,  as  to  the  extend  q£ 
the  cancellation,  would  be  explained  and  rendered  certain, 
as  to  the  intention  of  the  testator,  and  consequtndy  as  to 
the  effect  of  the  act,  by  the  testimony  of  his  declaration  at  the 
time.  In  the  case  actually  l>efore  us,  in  the  absence  of  decla- 
rations made  by  him  at  the  time,  his  intention  at  tluit  period, 
in  executing  that  act,  may  as  well  be  established  by  his  pos- 
terior, declarations  and  admissions.  These  may  be  resorted  im 
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either  to  shew  that  this  cancelling  was  intended  at  the  time      Aputl, 


to  extend  to  the  postscript,  as  well  as  the  will,  or  that,  at  a 
mbsequent  time^  this  act  was  recognised  and  adopted  hj  him 
in  that  enlarged  and  extended  sense  ;  that  he,  at  such  future 
timd,  considered  the  established  will  as  a  mAsisHng^  and  not 
a  revoked  one, 

I'he  foregoing  cases  abundandy  shew,  Aerefore,  that  it 
is  not  the  mere  act  of  cancelling  jtself,  which  determines 
the  question :  the  cancelling  or  the  revoking  act  only  shews 
the  intent  of  the  testator  to  revoke  or  cancel ;  and  where  it 
is  equivocal,  its  effect  may  be  explained,  narrowed,  enlarged, 
or  done  away  by  the  production  of  other  testimony. 

Having  thus  endeavoured  to  pave  the  way,  therefore,  I 
will  briefly  consider  the  testimony  before  us.  Mr.  Woodson 
tells  us  that,  in  the  February  or  March  before  the  testator 
died,  he  was  two  or  three  times  at  his  house,  when  the  sub- 
ject of  both  his  wilb  was  mentionedp^  that  the  testator  in- 
formed  him  **  that  he  had  a  WILL,  which  he  wrote 
^'  many  years  ago,  but  did  not  like  it  and  would  make  ano« 
•*  dier  in  a  very  short  time,  and  that  this  conversation  was 
^  a  littk  before  the  death  of  the  testator  ;**  that  the  ^estator 
was  not  satisfied  with  this  will,  as  being'  kssfavourabk  to  his 
mother  than  he  intended.  This  evidence  shews  the  testa- 
tor's admisston  of  a  subsisting  will ;  one  indeed  which  he 
intended  to  alter,  but  which  was  sdll  a  will  until  it  should 
be  revoked  or  altered.  (See  Terby  v.  Terbyy  3  Caily  334.) 
This  admission  repels  the  idea  of  the  existence  in  force  of 
the  postscript  in  question ;  or,  rather,  admits  that  it  was 
cancelled,  as  well  as  the  body  of  the  will:  for,  if  it  were 
'  still  in  force,  as  an  independent  act  of  revocation,  the  will 
of  1799  was  destroyed,  and  was  not  a  subsisting  y^^;  as 
the  testator  is  proved  to  have  considered  it.  This  admis- 
sion explains  therefore  the  extent  of  the  act,  supposed  to 
be  equivocal,  of  cutting  away  his  name  firom  the  cancelled 
will.  In  answer  to  a  question,  this  witness  also  said,  that 
he  understood  from  the  testator  that  **  the  second  will  was 
♦*  ccrnt-e/W  and  the  first  win  then  in  existence,  and  in  the 
^'  keeping  of  his  mother^  but  that  he  did  not  like  it."     In 
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answer  to  another  question,  he  said,  the  ^^  testator  spoke  of 
*^  having  made  a  subseqitent  wiQ  and  having  cancelled  it  ; 
"  and  that  the  Jirat  will  was  in  force^  and  in  the  keeping  of 
^  his  motherJ*^  Nothing  is  said^  any  where,  of  the  idea  of 
any  person,  that  there  ever  were  more  than  two  wills,  or 
that  there  was  any  distinct  declaratory  and  revoking  act 
or  instrument  ;^-^hat  discovery  vras  reserved  for  the  inge^ 
nuity  of  the  appellant's  counsel ;  and,  when  the  testator, 
long  after  the  cancellation  in  question,  considers  ^e  first 
will  as  IK  TORCE,  (which  he  could  not  have  so  conudered  if 
the  postcript  was  a  distinct  existing  act  of  revocation,)  is  not 
this  conclusive  to  shew  his  idea  tfiat  the  cancellation  was 
intended  to  extend,  and,  therefore,  did  extend  to  iiit  fOBV' 
script  as  wen  as  to  the  will  I  This  witness,  Mr.  Woodson^ 
bad  frequent  conversations  with  the  testator  on  the  subjea ; 
received  from  him  similar  answers  at  various  dmes,  neariy 
up  to  the  period  of  his  death ;  and  die  character  and  man- 
ner of  giving  evidence  of  this  witness  are  entided  to  the 
greatest  attention.  Mn  Bradshaw  corroborates  diis  testi- 
mony by  saying  that,  in  Marchy  1808,  the  testator  told 
lum,  ^^  HE  HAD  A  WILL,  and  that  nodiing  should  prevent 
^*  him  from  taking  care  of  his  mother^^'^^Mr.  JBk^Mns  also 
ccmfirms  it,  by  sapng  that,  in  December,  1807,  he  tmder^ 
stood  from  the  testator,  tliat  he  had  a  will;  and  for  a  num- 
ber of  years  had  kept  a  will  by  him. 

This  testimony,  dierefore,  of  several  corroborating  wit- 
nesses, and  relating  to  dtffierent  times  and  conversations, 
shews  the  uniform  sense  of  the  testator,  long  after  the  act  of 
cancellation  in  question ;  diat  the  will  now  established  by 
the  judgment  of  the  District  Court  was  a  subsisting  will ; 
and  there  is  no  witness  to  prove,  that  any  odier  idea  was 
ever  held  by  him  :  it  consequently  determines  the  extent  of 
the  testator's  intention  in  relation  to  the  act  of  cancellation, 
as  coming  from  his  own  mouth,  and  when  he  stood  entirely 
indifferent  to  declare  the  truth ;  and,  with  me,  is  equally 
conclusive  with  testimony  going  to  establish  his  declared 
intentions  as  at  the  time  of  executing  the  act* 
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This  teatimony,  therefore,  like  the  dedaration  proved,  in  ^^J"^^* 
Terby^s  case,  to  have  been  macjc  by  the  testator  in  his  last 
illness,  that  he  had  a  will  which  however  he  intended  to 
alter,  thereby  admitting  that  die  will  was  not  revoked  by  the 
second  marriage  ;  or,  on  the  other  hand,  like  the  admission 
by  the  tesutor  in  the  case  of  Wikox  v.  Mootes,  saying,  on 
the  night  before  his  death,  that  he  had  a  desire  to  make 
Mome  provision  for  the  devisee,  that  the  will  formerly  made 
in  his  favom*  was  revoked,  or  did  not  exist ;  this  testimony, 
as  in  those  cases,  proves  beyond  a  doubt,  that  the  testator, 
long  after  the  act  of  canceUation,  admittedy  by  these  express 
sions,  that  the  first  will  was  not  revoked,  but  was  still  sub- 
isisdng,  and  consequently  that  the  act  of  cancelling  had  eX«- 
tended  to  the  tvhoie  wridng. 

Is  there  on  the  other  hand,  any  testimony  which  weighs 
•down  this  testimony ;  or,  rather,  which  may  not  be  recon« 
ciled  with  it  ?— or  is  there  any  testimony  adequate  to  shew 
diat,  subsequent  to  the  testator's  acknowledgment  of  the 
will  as  a  subsisting  will,  as  aforesaid,  he  did  any  act  to  de-^ 
stroy  or  revoke  it  i  The  latter  is  not  pretended : — let  lis 
briefly  examine  the  former. 

The  testimony  of  Mbs  Heath  is,  that  the  testator  wished 
he  had  **  a  good  will ;"  and  that  he  often  repeated  the  idea^ 
This  is  entirely  consistent  with  the  foregoing  testimony ; 
viz%  that  the  testator  had  a  will,  but  was  not  satisfied  with 
it :  it  was  such  a  one  as  perhaps,  he  did  not  esteem  a  good 
lyill  as  he  intended  to  alter  it;  but  yet  is  a  legal  will  until  re- 
voked or  altered*  Mn  Graff's  testimony  only  shews  that 
the  testator  meant  to  txlter  his  will,  by  leaving  instructions 
therein  touching  the  manner  of  his  burial.  As  to  the  testi- 
mony of  Mr.  BcUingy  it  is,  that  the  testator  three  or  four 
weeks  previous  to  his  death,  said  ^f  that  it  was  inexcusable 
^^  for  a  man  not  to  keep  a  unll  by  him ;  particularly  a  man 
*^  in  his  situation ;  that  he  was  determined  not  to  be  witli- 
^  out  one  many  days;  and  that  no  business  should  pre- 
«  vent  it." 

This  testimony'  is  susceptible  of  the  same  answer,  viz., 
that  he  had  no  will  by  him  that  was  entirely  to  his  mind  i 
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April,      and  that  many  days  should  hot  ebpse  before  he  iir^ild  have 

18O0 

one  of  this  character.  The  appellant  have  not  proved  that 
the  testator  ever  declared  diat  he  had  no  wHl  by  Imn ; 
whereas,  on  the  other  hand,  it  is  proved  that  he  often  dc» 
clared,  that  he  had  one^  and  that  one  a  will  in  £3rce,  and  m 
possession  of  his  mother  ;  one,  however,  I  admit,  with 
which  he  was  not  perfectly  satisfied,  as  not  being  sufficiently 
favourable  to  his  mother,  and  which  he  intended  to  alter* 
My  deduction  from  all  this  respectable  testimony  is,  that  all 
the  witnesses  have  sworn  to  the  truth  ;  but  that  the  tesd- 
mony  last  mentioned  must  be  taken  under  the  restnction 
just  stated* 

We  must  take  it  under  this  restriction ;  impute  perjury 
to  the  very  respectable  witnesses  for  the  appettees  who  have 
awom,  affinnativehf^  to  the  testator's  recognition  pf  ti^  wiQ 
in  question  as  a  subsisting  wiD ;  or  the  dedatstfon  of  Mn 
BoUing^  (the  only  vritness  for  the  appelant,  whose  testicaony 
b  not  tasihf  so  to  be  reconciled,)  must  stand  justified  by 
some  posterior  will,  or  declaratory  act  of  revocation ;  poster 
rior,  I  mean,  to  the  point  of  time  to  which  the  testimony  of 
Woodson  and  the  other  witnesses  relates. 

No  such  wiU  or  act  is  pretended  ;  but,  if  any  such  teats^ 
mentary  paper  does  in  fact  exist,  and  should  ever  faer^te# 
appear,  it  will  take  place  of  the  will  now  established :  at  pe* 
sent,  such  a  testamentary  paper  is  entirely  in  nubibus^  tsnd 
therefore,  no  injury  can  arise  from  giving  the  preference  to 
the  testimony  going  to  establish  the  will  in  qoeatibn. 

The  appellee  in  this  case  having  entirely  succeeded  in 
proving  recognitions  of  the  established  will  by  the  testator, 
nearly  up  to  the  time  of  his  deadi,  it  would  have  been  m« 
cumbent  on  the  appellant,  in  order  to  rebut  the  same  and 
justify  BoUing^s  testimon}^  taken  in  an  i^solute  and  un^ 
qualified  sense,  to  shew  that  the  postscript  in  question  (or 
some  other  revoking  act)  was  written  after  the  period  of 
such  acknowledgments.  This  he  has  not  done,  and 
cannot  do : — on  the  the  contrary,  it  is  established  entirely 
to  my  satisfiEu:ti<m,  that  that  postscript  was  written  at  the 
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same  time  with  the  wil^a?  idbresaid,  or.  al  any  rate,  prior  lo      Afbil, 
the  act  of  can^lhog  in  quesuoiu 

As  to  the  conversations  of  old  Mrs.  Bates  respecting  the 
wills,  as  detailed  by  Miss  Heathy  I  put  them  out  of  the 
question* 

The  declaration  of  old  Mrs.  Batesy  that  her  son  asked 
her  if  ^e  had  given  tip  the  will,  was  merely  hearsay  from 
old  Mrs.  Bates  :  it  is  not  (as  some  seeming  indisdncmess  in 
Miss  HeatlCs  deposition  might  seem,  at  first,  to  indicate)  an 
iiKjuiry  which  the  witness  heard  the  testator  make  of  his 
moiher  :  it  is  therefore  not  to  be  considered  as  evidence  in 
the  c  ause.  If,  however^  these  declarations  are  to  be  relied 
on  ;  while,  on  the  one  hand,  this  inquiry  could  not  go  fur* 
ther  than  to  import,  at  most,  some  dissaiisfaction  on  the 
part  of  the  testator,  vrith  his  will,  which  consequendy  he 
wished  to  o/tcfr,  the  declaration  must  be  taken  altogether,  and 
then  another  part  of  it  goes  to  fix  the  period  of  time  when 
the  act  of  cutting  out  the  name  took  place  ;  that  is,  at  or 
about  the  time  of  her  son's  nuuriage  ;  and  they  conse- 
quendy carry  baci  that  act  far  beyond  the  time  of  the  va* 
rious  acknowledgments  of  the  testator,  respecting  the  exist- 
ence of  his  ^rst  will,  as  proved  by  the  testimony.  As  to 
the  uncertainty  of  this  lady,  whether  the  first  will  had  been 
returned  to  her,  or  not,  it  is  unimportant ;  but,  it  is  proved 
that  the  tesutor,  in  March^  1808,  acknowledged  it  to  be  in 
her  custody.  With  respect  to  the  emotions  created  in  the 
breast  of  the  old  lady,  by  the  production  of  the  will  in  ques- 
tion, they  are  equally  honouraUe  to  her  character  and  feel- 
ings as  a  mother,  and  to  the  filial  duty  and  affection  always 
manifested  towards  her  by  her  son.  It  is  entirely  within 
the  compass  and  character  of  human  nature,  that  the  hearts 
of  those  who,,  being  duly  prepared,  can  bear  the  shocks  of 
adversity  y:\th  fortitude,  should  be  moved  and  melted  with 
the  sudden  presentation  of  scenes  involving  the  most  dear 
and  tender  recollections.  The  circumstance  now  so  much 
epmmented  on  by  the  s^pellant's  counsel,  can  only  be  view* 
ed  in  an  aspect  to  do  honour  to  the  character  of  the  respect- 
able parties  implicated  :  as  to  its  having  been  caused  by  any 
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April,     improper  or  dishonourable  conduct  on  the  part  of  this  iady^ 
'^^'       there  is  not  the  least  pretence  for  such  an  idea. 
Bales  Great  stress  has  been  Isdd  on  the  circumstance  of  thi^  can- 

Hoimaa.      celled  will  being  found  in  a  box  contained  in  a  truidc  with 
"  other  papers ;  whence  it  is  inferred  that  the  postscript  is  a 

preserved  and  not  a  cancelled  paper*  That  circumstance, 
standing  singly^  would  prove  nothing,  as  many  men  are  in 
the  habit  of  preserving  every  paper  they  ever  had  in  their 
lives;  and,  as  the  appellant's  counsel  have  succeeded  in 
proving  the  testator  to  have  been  one  of  the  most  precise 
and  particular  men  in  the  world,  this  habit  may  be  weD  im- 
puted to  him.  But  the  circumstance  does  not  stand  single; 
or,  if  it  does,  it  is  at  most  but  equivocal  and  also  liable  to  be 
explained  by  testimony.  This  equivocal  circumstance,  (to 
say  the  most,)  going  to  shew  that  the  postscript  continued  in 
force,  is  outweighed  by  the  testator^s  repeated  admissions, 
as  aforesaid,  that  it  was  not  in  force ;  or,  what  amounts  to  the 
same  thing,  that  the  first  will  was  in  the  force  and  in  the  keep- 
ing of  his  mother.  The  circumstance,  as  it  often  happens  in 
relation  to  circumstances,  is  outweighed  by  positht  proof . 

But,  on  the  other  hand,  keeping  all  the  testimony  out  of 
the  question,  and  arguing  from  this  circumstance  only,  how 
does  it  happen  diat  the  testator  (the  most  precise  and  par- 
ticular man  in  the  world)  should  leave  the  validity  of  a  re- 
voking act  to  rest  upon  the  doubts,  (to  say  the  kast,)  result- 
ing from  its  being  contained  in  a  paper  cut  through  and  can- 
celled, and  to  stake  the  eflfect  of  such  an  important  instru- 
ment upon  eight  formal  words^  to  be  found  in  almost  every 
will  whatsoever  ;  and  that  this  state  of  things  should  have 
been  continued  by  him  for  two  years  after  the  cancellation  ? 
Was  paper  scarce  with  him,  a  lawyer  in  very  extensive  prac- 
tice ?  was  he  indolent  ?  or  did  he  not  possess  leisure  or  ta- 
lents to  write  a  less  exceptionable  instrument  ?  Neither  of' 
these  will  be  pretended. 

As  to  the  will  in  question,  it  is  in  proof  that  the  testator 
meant  to  provide  further  for  his  mother.  It  is  her  misfor- 
tune that  he  did  not  live  to  do  it :  but  the  will,  being  ad-, 
mitted  to  be  in  force,  although  he  intended  to  alter  it,  mutt 
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.operate  as  far  as  it  goes.     As  to  Ciemcnsay  it  is,  perhaps,     April, 


her,  misfortune  that  the  testator  died  intestate :  I  say,  per^- 
hapSy  for  circumstances  might  have  happened  to  change  his 
opinion  on  that  subject.  Her's  is,  at  roost,  the  /x)mmon 
case  of  a  party's  failing  to  provide  by  will  for  those  who 
have  strong  claims  upon  hinu  All  that  we  have  to  decide, 
is,  whether  the  testator  has  made  a  will  or  not ;  not  whether 
it  is  such  as  he  ought  to  have  made,  or  whether  it  extends 
the  whole  length  of  his  intentions  on  the  subject. 

I  have  thus  stated  to  you,  sir,  some  of  the  ground^  of.  my 
present  opinion.  I  have  taken  up  this  case  as  it  were  a  nezv 
case  ;  as  if  it  had  never,  until  now,  been  before  this  Court. 
I  have  forgotten,  or,  at  least,  endeavoured  to  forget,  that  I 
ever  before  gave  an  opinion  upon  it.  That  magnanimity 
which  has  often  induced  this  Court  to  rehear  its  decisions^ 
and  give  up  its  former  errors,  would  be  but  illy  maintained 
by  proceeding  upon  any  other  idea :  it  would  be  violated 
and  degraded,  were  any  Judge  not  to  consider  himself  as 
free  as  the  winds  of  heaven  to  make  up  his  opinion 
de  novo* 

I  have  heard  every  thing  which  has  been  said  on  this  se* 
cond  argument,  with  patient  and  calm  jj^tention.  I  have 
relinquished,  perhaps,  some  of  the  ideas  I  Expressed  on  the 
former  occasion,  and  others  have  shed  new  lights  upon  my 
'  mind.  If  my  opinion  is  not  changed  as  to  the  great  result 
of  this  cause,  it  is  because  I  can  never  be  brought  to  agree 
that  two  and  two  do  not  make  four. 

I  have  formed  my  opinion  in  this  case  from  an  anxious 
attention  to  every  atom  of  testimony  in  the  cause,  and  from 
an  inspection  and  consideration  of  the  identical  writings  in 
question,  under  all  their  appearances  and  circumstances. 
These,  down  to  the  fortieth  part  of  a  hair,  are  important  in 
my  estimation :  but,  perhaps j  they  cannot  all  be  presented, 
in  the  reports,  precisely  as  they  have  appeared  to  us.  Upon 
the  facts  and  documents  proved  and  exliibited  in  the  cause^ 
I  cannot  have  a  scintilla  of  doubt,  but  that  the  testator  died 
leaving  as  his  last  will  the  paper  which  has  been  established 
as  such  by  the  judgment  of  the  District  Court. 
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April,  The  Other  Judges  are,  however,  upon  the  testknoiijr,  of  a 

s^^->r^    diflFerent  opinion  !  Those  Judges  being  also  of  opinion,  that 

Bates       this  is  not  even  a  case  of  so  much  doubt,  upon  the  testi- 

Hoiraan.  monv,  as  to  make  the  intervention  of  a  Jury  desirable !— I 
"**  have  not  made  up  my  mind  upon  a  question  of  law  of  the 
greatest  importance,  which  a  contrary  view  of  facts,  on 
their  part,  would  have  presented  for  decision  :  namely,  whe- 
ther this  Court  has  power,  in  a  case  like  the  present,  to 
direct  an  issue  of  revocavit  vel  non* 

I  beg  to  be  understood  as  giving  no  opinion  on  this  im- 
portant question ;  but  I  shall  not  conceal  that  my  impres- 
sions are  always  in  favour  of  the  maxim  **  ad  questionea 
^^facti  respondent  juratoreB  ;^^  in  favour  of  the  ordinary  and 
constitutional  mode  for  the  ascertainment  of  facts  ;  nor  can 
I  readily  discern  the  utility  of  devoting  the  precious  time 
of  this  high  tribunal,  entrusted  with  the  consideration  and 
ascertainment  of  principles  of  law  and  equity,  to  sul^ects  to 
which  the  genius  of  our  constitution  and  laws  admit,  that 
Juries  are  better  adapted  ;  of  exhausting  the  precious  time 
of  this  Court  in  watching  the  countenances  of  the  witnesses 
who  depose  before  it,  and  in  determining,  for  example,  whe- 
ther this  or  that  particular  witness  is  the  most  deserving  of 
credit. 

I  conclude,  sir,  by  giving  it  as  my  opinion  that  the  judg- 
ment of  the  District  Court,  establishing  the  will  of  the  16//f 
of  November^  1799,  is  correct  and  ought  to  be  affirmed. 

Judge  Fleming.  This  being  a  case  of  much  Expectation 
and  solicitude,  as  to  the  parties  interested;  and  differ- 
ing from  a  worthy  Judge,  for  whose  opinions  I  have  the 
highest  respect,  I  must  take  more  time  than  usual  in  stating 
the  grounds  of  my  opinion,  and  shall  necessarily  occupy  a 
considerable  portion  of  the  ground  taken  on  a  former  occa- 
sion. 

With  respect  to  directing  an  issue,  on  the  suggestion  of 
the  appellee's  counsel,  at  the  late  argument  of  the  cause  ; 
that  proposition  has  been,  to  my  mind,  sufficiently  answered 
by  the  worthy  Judge  who  first  delivered  his  opinion  ;  and 
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with  whom,  on  diis  point,  I  fully  concur,  so  far  as  it  respects 
expediency  in  the  present  case,  as  I  want  no  verdict  of  a 
Jury  to  ascertsdn  a  fact,  that  to  me  appears  as  plain  as  the 
meridian  sun*  But  as  to  the  power  of  the  Court  to  direct 
an  issue,  t  give  no  opinion  at  present ;  not  having  consi- 
dered it  with  sufficient  attention* 

With  respect  to  the  merits  of  th»  case :  the  important 
question  before  the  Court  is,  whether  the  writing  admitted 
to  record  by  the  District  Court  of  Richmond^  as  the  last 
will  and  testament  of  Charles  Fleming  Bates^  was,  at  the 
time  of  his  death,  truly  his  last  will,  or  whedier  it  was  not 
absolutely  revoked  by  the  testator  in  his  Ufe-time*  In  de« 
dding  which,  I  shall  first  consider  the  case,  as  it  appears 
from  the  written  evidence,  alone  ;  and  then  on  the  written 
and  oral  testimony  taken  together ;  and  it  will  not  be  amiss 
to  take  a  short  retrospective  view  of  the  situation  and  cir- 
cumstances of  the  testator,  and  of  his  connections,  at  dif- 
ferent periods,  from  the  date  of  the  writing  in  controversy, 
to  the  time  of  his  death. 

At  the  former  period  he  lived  in  the  house  of  an  indul- 
gent father,  who  had  paid  particular  attention  to  his  educa- 
tion and  morals,  and  who  was,  unfortunately,  in  declining 
circumstances. 

The  testator  was  then  a  badielor,  and  had  lately  com- 
menced the  practice  of  the  law ;  and  being  a  man  of  re- 
spectable talents,  of  great  diligence  and  economy,  had  a 
well  grounded  prospect  of  improving  his  fortune.  Being 
thus  circumstanced,  he,  on  the  16th  day  of  November^  ^^^r 
made  the  will  now  in  controversy ;  the  whole  of  which  b  in 
his  own  hand-writing ;  at  which  time  both  his  parents,  and 
several  brothers  and  sisters  were  living  ;  and  prompted, 
I  conceive,  as  well  by  paternal  affection,  as  by  gratitude  for 
tiie  care  and  indulgence  of  his  parents,  they  appear  to  have 
been  the  first  and  principal  objects  of  his  solicitude  and 
bounty.  And  in  the  latter  part  of  his  will  he  directs  his 
slave  Isaac  to  be  free  at  twenty-one,  and  Charlotte  at  eigh- 
'  teen  years  of  age  ;  and  lastiy,  gave  his  trustee  ten  per  cent, 
on  the  profits  of  his  estate,  for  his  trouble. 
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This  will  (as  appears  from  evidence)  was  sealed  up^  di- 
rected to  his  mother,  add  delivered  to  her  for  safe  keepng  i 
and  nearly  two  years  thereafter,  the  testator  hariog  -far  a 
large  sum  of  money  purchased  the  mansion  and  plantation 
where  his  father  dwelt,  {c2Mit&  Belmont^)  he  received  the 
will  from  his  mother,  broke  the  seal,  and  added  a  codicil,  in 
the  following  words,  to  wit,  ^^  1  wish  the  balance  of  the 
^^  purchase- money  of  BehnorU  to  be  raised  by  my  said  exe- 
^^  cutor,  as  soon  as  possiUe,  from  the  debts  due  me,  and  a 
^  title  made  to  my  said  executor,  as  trustee,  in  like  man- 
'^  ner  as  the  personal  estate ;  and  as  to  Isaac  and  CharloitCj 
^^  I  revoke  the  preceding  part  of  my  will,  but  not  to  any 
^  thing  elac» 

(seal.)  Signed  "  Ch.  F.  Bates. 

^^Sept.il3dy  1801." 

After  adding  this  codicil,  he  resealed  the  will,  and  re- 
turned it  to  his  mother ;  and  having  made  pecuniaty  engage- 
ments, perhaps  beyond  what  he  formerly  contemplated,  he 
found  it  expedient  to  retract  the  benevolence  he  once  in- 
tended towards  his  slaves,  Isaac  and  Chariotte;  and  to 
make  ample  provbions  for  discharging  those  engagements, 
and  fulfilling  the  former  purpose  of  his  wilL 

About  two  yearis  thereafter,  his  circumstances  havkig. 
been  considerably  changed,  and  having  £cMrmed  an  impru- 
ent  (though  not  uncommon)  temporary  connection  ;  oa,  the 
2d  day  of  September^  1803,  he  thought  proper  to  make  a 
new  will,  (which,  widiout  a  special  clause  for  the  purpose, 
would,  at  his  death,  have  virtually  revoked  the  former,)  in 
the  first  clause  of  which  he  declared  his  most  ardent  wish 
to  render  his  mother  happy  and  easy  during  life  ;  abo  his 
father,  and  all  his  children,  as  long  as  they,  or  any  of  them, 
continue  in  his  family^  remain  single,  or,  in  the  discretion 
of  his  executor,  should  need  assistance.  And  after  a  far- 
ther disposition  of  his  estate,  on  the  death  of  his  father  and 
mother,  he  recognised  xht  fruit  of  his  unhappy  amour,  adl- 
cd  her  his  daughter  Ckmeitsa^  declared  her  to  he  Jree^  gave 
particular  directions  respecting  her  education,  and  made  a 
}iandsome  permanent  provision  for  her,  manifesting  thereby 


In  the  3Sd  Year  of  the  Commonwealth.  S41 

m  laudable  insUnce  of  natural  afiecrion^  »k1  making  the  best      April, 
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atonement  in  ius  power,  for  his  former  indiscretion*    And     ^^^srif,^ 
l^ady^  he  appointed  the  same  executor  and  trustee,  as  in        Bates 
his  former  wilL  Hoiman. 

On  the  26th  day  ifcfcy,1805,  died  Thos.  F.  Bates^  father  — — — 
of  the  testatcH-Zwho^on  the  28th  day  of  May^  1806,  mar« 
ried  Miss  Miller ^  the  appeUant  in  this  cause,  which  wrought 
90  important  a  change  in  his  family  and  afiairs,  that  neither 
ef  the  wills  seemed  at  all  adapted  to  his  then  situation  and 
circumstances  \  he  therefore  carefully  cancelled  the  latter, 
by  cutting  out  the  signature  of  his  name  at  the  bottom  of  it, 
and  let  remain  a  little  to  the  left  of  the  signature  cut  out, 
the  foUowmg  words,  to  wit,  ^  I  revoke  all  other  wilb  here- 
'^  tofore  made  by  me,**  signed  **  C.  F.  Batesy^  all  in  hb  ^ 

own  hand-writing  ;  which  will,  so  cancelled,  with  the  clause 
pi  revoomon  remaining,  he  carefully  preserved,  and  kept 
by  him  dU  the  day  of  his  death.  The  important  question 
hence  arises,  whether  this  writing  was  a  revocation  of  die 
will  now  in  controversy ;  and  if  so,  2dly,  whether  the  will 
thus  revoked,  has  since  been  so  republished  and  acknow* 
tedged,  by  the  testator,  as  to  give  it  validity. 

In  considering  tins  question  I  have  not  had  reference  to 
the  Engliak  authorities,  as  few  of  them  apply  to  the  case 
before  us,  but  am  governed  by  our  act  of  Assembly,  con- 
cembg  wills,  passed  December  13th,  1792* 

By  the  third  section  of  that  act,  the  will  before  us  was  revo- 
caUe,  either  by  the  testatcnr's  destroying,  cancelling,  or  obli- 
teratmg  the  same,  or  causing  it  to  be  done  in  his  presence, 
er  by  a  subsequent  will,  codicil,  or  declaration  in  writings 
made  as  aforesaid ;  that  is,  eidier  written  whdly  by  him- 
self, or  attested  by  two  or  more  credible  witnesses,  sub- 
scribing their  names  in  hb  presence  :  the  clause  of  revoca- 
tion, or  declaration  in  writing  above  mentioned,  having  been 
written  wholly  by  the  testator  himself,  and  signed  with  his 
name,  b  precbely  and  fully  within  the  provision  of  the  act 
of  Assembly ;  and,  to  my  mind,  amounts  to  an  absolute 
revocation  of  all  former  wiUs  by  him  made.  But  it  was 
<5dntended  by  the  appellee's  counsel,  that  the  clause  of  revo- 
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April,  cation,  as  they  styk  it^  was  a  sobBtaotive  part  of  the  will  of 
^*^'  September^  1803,  and  when  that  will  was  cancelled  by  Ac 
testator,  the  clause,  consisting  of  only  ^  nine  link  wordtj^ 
was  cancelled  also  ;  but  I  am  constrained  to  view  the  sub- 
ject in  a  very  different  light ;  and  those  nine  Ixtde  words  are 
very  explicit,  and  with  the  attendant  circumstances,  sq)pear 
to  me  to  shew  die  ^  amnio^  and  to  evince  the  testator's 
mind,  as  deariy  as  if  he  had  written  a  volume  on  the  sub- 
ject.  Can  it  be,  for  a  moment,  believed,  that  when  he  was 
cancelling  the  will  of  September^  1803,  as  being  illy  adapted 
to  the  then  situadon  of  his  family  and  affiurs,  that  he  could 
have  entertained  the  most  distant  idea  that  the  will  of  1799, 
which  was  much  more  so,  (inasmuch  as  he  had  then  mar- 
ried a  young  wife,)  should  be  thereby  revived  f  1  have  a 
thorough  conviction  that  it  would  not ;  for,  had  that  been 
his  intention,  with  how  much  more  ease,  and  less  trouble^ 
could  he  have  torn  the  will  in  pieces,  or  thrown  it  into  the 
fire  ;  but  instead  of  doing  either,  he  cancelled  die  will^by 
carefully  cutdng  the  signature  of  his  name  firom  the  body  of 
it,  leaving  the  declaration  of  revoking  all  other  wills  by  him 
before  made,  with  hb  name  thereto,  standing  within  half  an 
inch  of  the  name  so  carefully  cut  from  the  body  of  the  wilL 
We  find  this  cancelled  will,  then,  and  the  revoking  deciaram 
tion^  with  the  signature  of  his  name  annexed,  deposited 
with  the  most  precious  treasures  of  his  odbinet.  And  why 
was  it  thus  carefully  preserved  i  As  a  standing  testimonial 
that  he  dien  had  no  mil  in  existence ;  and  as  an  irrefragable 
proof,  to  my  mind,  that  that  was  the  real  intention  of  the 
testator,  is  the  circumstance  of  the  will  of  1799,  being  then 
in  the  custody  of  his  mother,  in  the  County  of  Goochland; 
which,  on  cancelling  the  will  of  1803,  would  have  been  revi* 
ved  and  in  fcnrce,  without  some  such  written  declaration  of 
the  testator* 

But  it  is  contended  by  die  appellee's  counsel,  as  before 
noticed,  that  cfae  will  of  1803,  with  the  revoking  decIaratioB 
annexed,  is  one  and  the  same  instrument ;  and  that  cutting 
out  die  name  of  the  testator  from  the  body  of  the  will,  de- 
stroyed the  whole,  notwithstanding  his  signature  remained 
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to  the  declar0kn^  ^^  that  bcieg  a  mere  marginal  note."  It  April. 
is  sometimes  customary,  where  wills  consist  of  several 
sheets  of  paper,  for  the  testator  to  sign  his  name  to  each  se- 
parate sheet ;  but  I  believe,  that  in  the  whole  catalogue  and 
history  of  wills,  there  cannot  be  produced  a  single  instance, 
where  a  man,  acquainted  with  law,  and  versed  in  the  tech* 
nical  terms  of  the  science,  ever  put  a  double  signature  to 
such  a  will  as  that  of  1803,  now  before  us,  and  consisting  of 
less  than  half  a  sheet  of  paper,  for  the  mere  purpose  of  au> 
thenticating  and  giving  validity  to  the  same*  And  it  ap- 
pears  to  me,  from  a  view  of  the  paper  itself,  and  the  attend- 
ant circumstances,  that  the  declaration  of  revoking  all  other 
wills,  was  written  and  signed  by  the  testator,  at  the  time  he 
cancelled  the  will,  and  by  him  carefully  preserved,  for  the 
sole  purpose  of  revoking  the  will  bow  in  controversy,  which 
was  then  in  the  custody  of  bis  mother,  in  the,  county  of 
Goochland;  and  it  is  highly  probaUe,  that,  as  the  will  of 
1803  was  made  in  the  city  of  RichrMnd,  where  the  testator 
then  spent  the  greater  part  of  his  time,  in  the  exercise  of  his 
profession,  it  was  there  cancelled  also :  but  that  seems  a  cir- 
cumstance not  very  materiaL  As  it  appears  to  me,  that 
whether  the  declaration  of  revoking  was  written  at  the  time 
of  canceUiog  the  will,  or  at  the  day  of  executing  it,  and 
carefully  preserved  by  the  testator,  it  amounts  to  the  same 
thing,  and  is  to  have  the  same  effect. 

We  are  now  to  consider  the  second  point,  whether  the 
will,  thus  revoked,  has  since  been  so  republished,  and  ac- 
knowledged by  the  testator,  as  to  give  it  validity* 

In  doing  which,  we  must  recur  to  a  variety  of  oral  testi- 
mony, which  is  admitted  to  be  sometimes  proper,  for  the 
purpose  of  explaining  the  intention  of  a  testator,  and  not  by 
me,  denied  to  be  so,  in  the  case  now  before  the  Court* 

All  the  witnesses  examined  on  the  occasion  appear  to  be 
persons  of  respectability,  and  of  £ur  characters ;  and  there- 
fore, I  give  credence  to  the  whole  of  their  t^stin^ony  as  to 
facts ;  and  shall  only  consider  what  effect  it  oug^t  (taken 
collectively)  to  have  on  the  cause*  I  begin  with  the  testi- 
mony in  favour  of  the  will  now  in  controversy ;  and  first 
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April,      With  that  of  Frederick  Woodson^  of  whose  integrity  and  can'. 

J^^  ,    dour  I  have  not  the  smallest  doubt. 

Major  Woodson  states,  that  in  February^  or  Mirch^  pre- 
ceding the  death  of  Mr.  Bates^  which  happened  on  the  30tb 
o£  Mayy  1808,  the  subject  of  both  his  wiUs  was  mentioiied, 
when  Bates  mformed  him,  he  had  a  will,  which  he  wrote 
^many  years  ago;  but  that  he  did  not  like  it,  and  would 
make  another  in  a  short  time*  He  told  the  deponent  hr 
did  not  approve  of  the  will  he  had^  but,  in  making  another, 
he  meant  to  make  his  mother  independent  in  some  degree  c 
he  meant  to  give  her  something  at  her  own  dbposaL  The 
conversation  arose  from  the  deponent  (who  was  his  uncle} 
finding  fault  with  his  conduct  respecting  his  mother,  in  not 
taking  that  care  of  her  "which  he  ought,  as  he  had  been  in- 
formed, and  was  a  kind*  oi  admomtionj  or  reprimand  from 
the  vritness*  The  testator  spoke  of  his  second  will,  as  hav« 
ing  been  cancelled,  and  said  that  the  first  will  was  then  in 
existence,  and  in  the  keeping  of  his  mother,  but  that  he  did 
iiot  Hie  it. 

The  witness,*on  being  interrogated  by  one  of  the  Judges, 
said,  he  understood  the  testator's  dislike  to  the  will  (mean- 
ing the  will  now  in  question)  was  two-fold  ;  first,  that  it  did 
not  provide  sufficient  for  his  mother  ;  and  secondly,  that  be 
understood  the  property  was  somewhat  incumbered,  which 
the  wimess  from  hearing  the  will  read,  understood  was  the 
control  given  over  it  to  Mr.  Holman^  the  executor.  This 
to  me  appears  a  strange  inference  indeed ;  for  the  princi- 
pal clause  in  the  will  is,  ^^  that  his  executor  and  trustee, 
*<  George  Holmany  hold  all  the  property  of  which  the  testa- 
^'  tor  might  die  possessed,  and  not  otherwise  disposed  of,  in 
^^  trust,  for  the  benefit  of  Caroline  M.  Bates,  (his  mother,) 
^  and  under  her  free  and  particular  control,  so  long  as  she 
'^  continues  the  wife,  or  widow,  of  the  said  Thomas  F. 
^^  Bates  ;  and  if  she  should  marry  again,  and  be  in  need  of 
*^  any  thing,  then  to  such  proportion  as  the  said  trustee  in 
*'  his  judgment  shall  think  right,  not  exceeding  one-third  of 
^^  the  estate  of  the  testator."  And  this  was  thought  by  the 
witness,  (and  as  he  supposes,  by  the  testatorO  an  inade<]uate 
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l^rovision  for  his  mother,  at  a  time  when  the  testator  had      April, 
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formed  the  most  tender  and  important  connection  known  in 
society ;  and  then  had  a  young  wife,  in  the  seventh  or 
eighth  month  of  her  pregnancy,  with  the  prospect  of  a  nu- 
merous progeny  before  him ;  besides  the  moral,  as  weQ  as 
natural  obligations  he  was  under,  to  make  ample  provi- 
sion for  his  illegitimate  daughter,  already  recognised  and 
emancipated,  and  for  whose  welfare  and  happiness  he  had 
shewn  very  great  anxiety  and  solicitude.  To  me  it  is  id- 
conceivable  that  any  rational  man,  with  the  common  feel- 
ings of  humanity,  thus  circumstanced,  could  suffer  such  a 
will  to  exist  for  a  single  moment :  but  we  have  already  seen 
that  it  had  been  deliberately  and  solemnly  revoked.  Let  us 
proceed  with  the  evidence. 

Lamer  Bradshcrw^  says  "  that  on  the  26th  day  of  Mai/j 
"  1806,  C  F*  Bates  informed  him  he  had  made  a  will, 
<*  taking  care  of  his  mother  ;  and  the  latter  end  of  Febru» 
**  ary,  or  March^  meeting  him  ha  the  field,  he  again  told  the 
^  witness  he  should  take  care  of  his  mother ;  that  it  should 
"  not  be  all  the  people  in  the  world  should  prevent  his 
^  taking  care  of  her :  said  he  had  a  will,  and  should  take 
*'  care  of  his  mother  at  all  events." 

Such  a  resolution  was  laudable,  and  worthy  of  a  dutiful 
son,  to  an  amiable  and  indulgent  mother:  but  there  were 
others  who  had  still  stronger  claims  on  his  justice,  care,  and 
attention,  to  wit,  a  wife,  with  the  prospect  of  a  growing  fa« 
mily  of  children  :  for  we  are  told  in  holy  writ,  (and  it  is  one 
of  the  first  laws  of  Moses^  that  ^^  a  man  shall  leave  his  father 
**  and  mother,  and  cleave  to  his  wife ;  and  they  shall  be  one 
**  flesh."  And  more  especially  was  he  bound  by  the  ties, 
both  of  natural  affection  and  of  moral  rectitude,  to  mak^ 
ample  provision  for  the  imfortunate  offspring  of  his  juvenile 
indiscretion,  and  for  whose  welfare  and  happiness  he  had  (as 
before  noticed)  shewn  the  greatest  and  most  laudable  solicit 
tude ;  neither  of  whom  (as  wife  or  child)  were  in  existence  at , 
the  time  of  making  the  will  in  question,  nor  for  several  years 
thereafter ;  and  consequently  could  not  have  been  contem* 
plated  by  the  testator.     The  consequences  under  the  then 
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Aphil,  existing  circumstances,  could  not  be  so  distressing  to  the 
former  branch  of  his  family,  because  the  issue  of  the  mar- 
riage happened  to  be  still-born;  and  the  law  makes  ample 
provision  for  the  widow  :  but  far  diiFcrent  is  the  case  re- 
specting his  natural  daughter,  who,  together  with  her  future 
offspring,  the  law  has  doomed  to  perpetual  slavery,  to  her 
nearest  blood  relations,  unless  emancipated  by  their  cle- 
mency ;  and  so  great  was  Mr.  Battels  affection  for  her, 
that  he  put  her  to  board  (at  a  liberal  price,  which  he  punc- 
tually paid)  in  the  house  of  Mr.  WilUam  Ciarksouy  a  respect* 
able  farmer  in  the  county  of  Goochland^  whom  he  told  that 
(as  soon  as  she  should  arrive  at  a  proper  age)  he  would  send 
her  to  the  town  of  Bethlehem^  in  Penmyhamay  where  there  ^ 
is,  perhaps,  the  best  seminary  for  female  education,  in  the 
United  States* 

These  circumstances  are  noticed  to  refute  the  suggestion 
of  one  of  the  appellee's  counsel,  ^^  that  Mr.  Bates  wished  to 
^^  conceal  the  existence  of  his  unfortunate  daughter  C^  and  to 
shew  the  improbability — ^nay,  the  moral  impossibility,  that 
a  man  endued  with  common  reason,  and  possessing  the 
common  feelings  of  humanity,  could  ever  have  contem- 
plated the  re-establishment  of  the  will  now  before  the 
Court,  which  he  had  so  solemnly  revoked  upon  the  binh 
of  his ,  unfortunate  child.  And  if  it  ^as  expedient  aod 
proper  to  revoke  it  on  the  first  remarkable  change  in  his 
family,  in  the  year  1803,  how  much  more  so  wai^t,  that 
it  should  remain  revoked,  after  his  intermarriage  with  the 
appellant,  in  the  year  1806. 

To  proceed  with  the  evidence. 

Charles  Hopkins  says,  ths^  he  lived  with  Mr.  BiUes^  and 
continued  whh  him  as  late  as  December^  1807  ;  and  heard 
Mr.  Bates  say,  that,  for  a  number  of  years  past  he  had 
always  kept  a  will  by  him ;  and  condemned  it  in  others  not 
to  keep  wills  by  them. 

Christopher  Anthony  says,  that  in  conversation  with  Mr. 
BaleSj  Qmt  can  say  nothing  as  to  the  time,  with  certainty,) 
the  latter  meniioned  that  he  always  kept  a  will  by  him ; 
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and  told  him  he  had  appointed  Major  Holman  his  executor. 
He  thinks  the  conversation  happened  about  the  time  of  his 
marriage ;  but  whether  before  or  after  he  cannot  say. 

This  seems  lo  be  the  substance  of  all  the  evidence  adduced 
in  support  of  the  will ;  and  the  one  spoken  of  in  Anthony*s 
deposition  was,  most  probably,  x\i2itoi  September^  1803  ;  but 
be  that  as  it  mav,  this  evidence,  without  any  adverse  testi- 
mony to  weaken  the  force  of  it,  does  not,  in  my  conception, 
amount  to  the  re-establishment  of  the  will  in  question, 
which  had  been  so  solemnly,  and  deliberately,  revoked  by 
the  testator.  And  when  we  come  to  consider  the  evidence 
of  Edward  BoVing^  William  Clarkson^  William  Grai/^  Wmi- 
fred  Heath  and  WilHam  Miller^  all  speaking  of  circumstances 
at  later  periods  than  those  mentioned  by  the  other  witnesses, 
which  it  seems  unnecessary  to  recapitulate ;  the  latter,  in  my 
apprehension,  greatly  preponderates,  and  shews  it  to  have 
been  the  opinion  of  the  whole  family,  even  of  Mrs.  Bates 
the  elder,  herself,  (who  had  for  a  long  time  had  this  will  in 
her  keeping,  but  had  told  her  son,  on  his  particular  inquiry, 
that  she  had  given  it  up  to  him,)  that  Mr.  Bates  had  died 
intestate.  And  such  was  her  surprise,  when  this  will  was 
accidentally  found  by  her  daughter  about  two  months  after 
his  death,  that  she  was  extremely  affected,  and  with  great 
difficulty  kept  from  fainting.  And  had  Mr.  BateSj  in  his 
last  illness,  when  he  was  shewing  great  anxiety  and  wishing 
for  some  person  to  write  him  a  will,  or  (according  to  Miss 
Heath)  a  good  will,  it  is  to  be  presumed  that  had  he  sup- 
posed the  one  before  us  in  existence,  and  wished  it  to  be 
revived,  and  established  as  his  will,  he  would  so  have  ex- 
pressed himself.  And  it  is  much  to  be  lamented,  that  he 
was,  by  the  hand  of  providence,  prevented  from  making  a 
suitable  provision  for  the  two  worthy  oi>jects  of  his  filial  and 
paternal  regard  and  affection ;  and  for  whose  welfare  and 
happiness  he  had  uniformly  shewn  the  most  laud  >ble  solici- 
tude ;  and  were  I  to  decide  this  case  agreeably  with  my  own 
private  wishes,  it  would  be  to  affirm  the  judgment  of  the 
District  Court ;  but  after  the  most  mature  reconsideration 
of  the  subject,  I  am  thoroughly  convinced  that  my  forme 
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opinion  wat  correct,  that  the  paper  before  the  court  is  apt 
the  will  of  Charlen  F.  Bates:  and  therefore  the  judgment  of 
the  District  Court  is  erroneous,  and  ought  to  be  reversedr— 

Which  was  the  opinion  of  a  majority  of  the  Court. 


Tuetdatf  w/i  Thc  Attomcy- General  (m  behalf  of  the  Common- 

^pril,  1809. 

wealth)  against  Turpin. 


DOCTOR  Phiiifi  Turpin  exhibited  his  original  bill,  in 
the  High  Court  of  Chancery,  against  the  Attorney- 
General,  stating  that  the  Directors  of  the  Public  Build- 
ings, appointed  by  an  act  of  the  General  AssemU>s  passed 
in  the  year  1779,  "  for  the  removal  of  the  scat  of  govem- 
"  ment  from  WilliaTmburg  to  Richmond,^^  did,  by  virtue  of 
the  powers  vested  in  them,  sometime  in  the  year  1783,  lay 


The  remetlj 
given  by  the 
6  th  section  of 
the  act  pHSsed 
the  15th  of 
J)i:cemher, 
1792,  **  to  re. 
fluce  hito  one 
the  several 
acts  concern- 
ing  the  Auiii- 
tor  ami  Trea- 
surer,** is  not 

roittew  oflc.  ^^  *^"^  ^^*^^y  ^^^^  ^^  ^^^  complainant*8  land  on  Slwckoe 
count,  but  ex-  ^///   {q^  ^q  ^sg  of  the  Dublic,  and  cause  it  to  be  valued  by 

tends  to  every  *  "* 

right  in  law     a  Jury  ;  one  parcel  of  which  was  estimated  at  tfiOOL  and 

or  eguitv  .    •*      •' 

which  any  the  Other  at  4,000/.  but,  in  consequence  of  the  deranged 

Stw'to^de?  s^te  of  the  finances,  he  did  not  apply  for  payment  at  the 

Common- '^^  public  treasur}' ;  that  in  consideration  of  the  design  to  erect 

wealth.  i)^^  public  buildings  on  the  complainant's  land,  he  made  a 

A  bill  exhib-  donation  to  the  Commonwealth  of  two  acres,  near  the  brick 

High  Court  of  house  then  used  as  a  Council  Chamber  ;  that  the  directors 

agfdnrt  tfie  having  abandoned  their  intention  to  erect  the  public  build- 

Attorney- 
General  as  representing:  the  C/Omroonwealth,  but  not  requiring  him  to  answer  on  oath,  wut^ 
in  tills  case,  lecei^'ed  as  equivalent  to  a  petition  to  that  Court 

Thc  lawful  emanation,  execution  and  return  of  a  writ  of  ad  qnod  damnum  to  value  land 
intemlcti  to  be  applied  to  public  uses,  immediately  devests  the  tide  of  the  indiridual  own^  to 
the  land  bo  valued,  and  transfers  it  to  the  Commonwealth  in  full  and  absolute  doramion  ; 
such  owner  reiouiuing  entitled  only  to  thc  valuation  money  and  damages  assessed  by  the  Jury. 

Interest  is  not  to  be  allowed  on  such  valuation  money  or  damages,  unless  the  claimant  ap- 
plied to  the  Auditor  for  his  warrant,  and  was  refused  it ;  or,  liavmg  obtained  it,  was  refaaed 
payment  at  the  Treasur)' ;  but,  uhere,  by  the  consent  of  tJie  oiiginal  owner^  part  of  the  land 
taken  lor  public  use  was  directed,  by  a  law,  to  be  revalued  and  restored  to  him,  and  the  resi- 
due to  be  rttaine<l  by  the  Commonwealtli ;  but,  through  the  defauU  of  the  agents  of  the^  Ctm" 
monivealthy  such  revniuation  has  not  been  made;  the  Court  of  Chancery  should  direct  it  now 
to  be  m;u'e,  uiul  decree  the  value  so  ascertained,  («f  the  residue,)  with  interest,  from  the  time 
when  such  revaluation  ought  to  have  takca  place,  to  be  paid  by  the  CommpQwealth  to  tucK 
erigiual  owner. 


J 
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itigs  oa  hb  land,  he  presented  a  petition  to  the  Legislmture,  AruiL, 
pra)  ing  that  they  would  determine  what  part  of  his  ground 
was  inteniled  for  public  use,  and  that  he  might  be  compen- 
sated for  the  part  retained ;  not  expecting,  however,  that 
more  than  a  small  part  would  be  restored  to  him  ;  nor  even  '^"''P*"' 
that^  without  compensation  for  the  loss  sustained,  by  its 
depreciation  in  v^ue  while  held  by  the  public :  that,  in  con- 
sequence of  this  api^ication,  an  act  passed  in  1787,  authori- 
sing the  Directors  of  the  Public  Buildings,  to  convey  to  the 
complainant  certain  lands ;  and,  accordingly,  they,  on  the 
9th  of  Aprils  1788,  came  to  a  resolution,  declaring  that  the 
interest  of  the  Commonwealth,  in  the  whole  of  the  land 
which  had  been  appropriated  to  the  use  of  the  public,  should 
be  released  to  the  complainant,  except  two  acres,  to  be  laid 
off  so  as  to  include  the  garden  annexed  to  the  Governor's 
house :  that  these  two  acres  were  much  more  valuable  than 
those  originally  g^ven  ;  for  the  use  of  which  the  complain- 
ant had  been  receiving  rent  from  the  public.  As  the  object 
of  the  donation  had  failed,  the  bill  prayed  that  the  two  acres 
originally  g^ven  might  be  restored,  without  the  Common- 
wealth's claiming  compensauon  for  them  in  the  two  acres 
appropriated  to  the  Governor's  garden  ;  and  that  satisfaction 
might  be  made  for  the  diminution  in  the  value  of  the  other 
lands.  The  bill  calls  upon  the  Attorney-General  to  answer 
the  premises  ;  but,  not  as  in  ordinary  cases,  upon  oath. 

To  this  bill  the  Attorney-General  filed  a  pka^  demurrer^ 
and  answer. 

The  plea  stated,  that  the  complainant  being  conscious  that 
he  could  not  by  due  process  of  law  recover  the  two  acres  of 
ground,  claimed  by  his  bill,  had  elected  the  General  Assem- 
bly to  decide  upon  his  tide  ;  and  their  decisions,  being 
against  him,  ought  to  bar  his  claim. 

The  demurrer  insisted  that  his  remedy  was  strictly  and 
purely  a  legal  one,  and  therefore  he  ought  not  to  be  aided  in 
a  Court  of  Equity, 

The  aivfrver  denied  any  knowledge  of  the  terms  on  which 
the  donation  of  the  two  acres  was  made,  by  the  complain- 
ant, to  the  directors ;  and  did  not  admit  such  donation  to 
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Aprii^      haye  been  on  condition,  that  the  pubUc  buildmgs  should  be 

^L^.^    erected  thereon. 

Aitomey.  It  appears,  from  the  evidence,  there  was  a  competition 
^^"  between  the  principal  proprietors  of  lots  on  Richmond  HiU^ 
''^"'T*'"  and  those  on  Shockoe  Hili^  for  the  site  of  the  public  buiW- 
ings.  Colonel  Richard  Adams  offered  to  make  a  donation 
of  two  acres  on  the  former ;  and  Doctor  Turpin^  of  an  equal 
quantity  on  the  latter.  The  proposal  of  Doctor  Turpm  was 
accepted ;  as  one  of  the  directors  (Colonel  Goodc)  says,  un- 
der a  full  persuasion  that  the  public  buildings,  or  some  part 
thereof,  would  be  erected  thereon.  Other  directors  state 
their  belief,  that  the  two  acres  were  given  bj*  Doctor  7Wr- 
pin^  in  consequence  of  a  similar  offer  having  been  made  by^ 
Colonel  Richard  Adams ;  and  they  all  agree  Aat  the  dona- 
tion was  made  after  the  writ  of  kx>  quoD  damnum  was  ext* 
exited;  and  that  although  the  public  buildings  were  not  placed 
on  the  two  acres  given  by  Doctor  Turpin^  yet  they  were  erect- 
ed contiguous  to  other  lots  of  his,  which  greatly  enhanced  the 
value  of  his  property.  The  exchange  of  the  two  acres  ori- 
ginally given,  for  those  occupied  as  the  Governor's  garden, 
was  considered  an  accommodation  to  Doctor  Turpin^  as  it 
enabled  him  to  cffectan  advantageous  sale  of  them,  (with 
lands  adjoining,)  to  Colonel  John  Mayo ;  but  it  appears,  that 
Doctor  Turpin  was  always  opposed  to  such  exchange. 

The  Chancellor  (the  late  Mr.  Wythe)  overruled  the  plea 
and  demurrer  ;  and  being  qf  opinion  ^^  that  the  complainant 
**  was  enrided  in  equity  to  restitution,  by  the  Common- 
*^  wealth,  of  the  ground  demanded  by  his  bill,  decreed  that 
^^  the  tenant  in  possession  thereof,  holding  the  right  of  the 
^^  Commonwealth  only,  in  any  action  to  be  commenced  ibr 
«^  recovering  such  possession,  and  the  mesne  profits,  shall 
<^  not  plead,  or,  on  trial  of  an  issue,  give  in  evidence,  the 
"  legal  title  of  the  Commonwealth  claimed  by  virtue  of  the 
^^  acts  of  the  General  Assembly,  and  the  dcmation  mea- 
<^  tioned  in  the  bill  and  exhibits  ;  and  that  the  plaindff  and 
^  his  rightful  successors  be  quieted  in  their  possession,  afiier 
^^  h  shall  have  been  vindicated  and  obtained.^' 
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From  this  decree,  the  Attorney-General  appealed  to  this      ^f^V- 


Court. 

The  Jttom€y*Generalj  for  the  Commonwealtlu 
CaJl  and  Randolph^  for  the  appellee. 

For  the  Commotrwealth^  it  was  contended,  that  such  a  siut 
as  this  could  not  be  brought.  It  was  an  original  tnll  fiied 
against  the  Attorney-General,  as  representbg  the  State. 
The  Commonwesdth  cannot  be  sued,  in  any  case,  except 
where  the  law  has  authorised  it ;  and  then  the  suit  must  be 
brought  in  the  form  prescribed  by  law.  No  State  can  be 
sued  otherwise.  This  results  from  the  very  nature  of  go- 
vernment. In  cases  not  provided  for  by  positive  laws,  all 
claims  against  a  State  must  be  subjects  of  treaty  or  negotia- 
tion. Suppose  an  individual  has  a  claim  against  the  United 
States  J  can  he  sue  Congress,  or  the  United  States  generally? 
Certainly  not. 

The  law(l)  autlK>rising  appeals  from  the  decision  of  the 
Auditor,  is  necessarily  confined  to  matters  of  account^  which 
regularly  come  before  him.  But  this  is  a  suit  for  the  reco- 
very of  landy  which  never  could  come  before  the  Auditor  in 
any  shape  :  he  would  he  incompetent  to  decide  upon  the 
right  of  property,  or  to  award  a  writ  for  the,  possession. 

For  the  appellee^  it  was  argued,  that  this  case  emphati- 
cally belonged  to  a  Court  of  Equity.  The  writ  of  ad  quod 
damnum^  and  the  inquest  of  the  jury  thereon,  had  the  effect 
of  devesting  the  legal  tide  of  Turpin^  and  of  transferring  it 

(1)  Jiev.  Code,  v.  1.  c.  85.  p.  140.  lect  6,  "  Where  the  Auditor  actiog 
*'  according  to  his  discretion  and  judgment,  shall  disallow,  or  ahate  any  ar- 
*'  tide  of  demand  against  the  Cjommonwealth,  and  any  person  shall  think 
**  himself  aggrieved  thereby,  he  shall  be  at  liberty  to  petition  the  High. 
**  Court  of  Chancery,  or  the  District  Court,  holden  at  the  city  oi  JHchmottd, 
*'  according  to  the  nature  of  his  case,  for  redress ;  and  such  Court  shall  pro- 
**  eeed  to  do  right  thereon  ;  and  a  like  petition  shall  be  allowed  in  all  other 
*'  cases,  to  any  other  person  who  is  entitled  to  detnaad  against  the  Common- 
"  wealth,  any  right  in  law  or  equity." 
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Turpin. 


to  the  Commonwealth.  If,  therefore,  Turpin  hgd  brought 
an  ejectment,  the  ad  quod  damnum  would  have  been  set  up 
as  a  bar.  £very  injunction  to  a  judgment  of  the  Common* 
wealth,  is  an  original  suit ;  yet  there  is  no  act  of  Assembly 
which  authorises  it.  Nevertheless,  such  bills  are  con- 
standy  entertained,  because  there  is  no  other  possible  mode 
of  protecting  the  citizen. 

I'his  is  an  injunction,  from  its  very  nature ;  being  intend- 
ed to  prevent  the  Commonwealth  from  setting  up  the  writ 
of  ad  quod  damnum.  It  is  then  the  ordinary  case  of  a  bill  of 
injunction  ;  and,  if  it  can  be  filed  at  all,  it  must  be  in  such 
a  case  as  this. 

Again,  the  latter  part  of  the  section,  in  the  Auditor's  law, 
before  cited,  expressly  authorises  a  petition  in  behalf  of  any 
person,  who  is  entitled  to  demand  ani/  right  against  the 
Commonwealth,  either  in  law  or  equity.  The  remedy, 
then,  is  not  confined  to  mere  matters  of  account ;  but  em- 
braces every  possible  demand,  founded  on  contract,  which  a 
citizen  may  have  against  the  State  ;  and  may  be  assimilated 
to  the  ordinary  mode  of  redress,  in  England^  by  petition  of 
right.(l 


Tuesday^  May  2d. 
nions,  and  decree. 


The  Judges  pronounced  their  opi^ 


(fl)  Edit. 
1785,  p.  too. 


Judge  Tucker.  By  the  act  of  May^  1779,  c  21.  *'  for 
"  the  removal  of  the  seat  of  government  to  Richmond^{a) 
it  was  enacted,  that  six  whole  squares  of  ground,  surround- 
ed each  by  four  streets,  and  containing  all  the  ground  therein, 
situate  in  the  town  of  Richmond^  and  in  an  open  and  airy 
pnrt  thereof,  should  be  appropriated  to  the  use  and  purpose 
of  public  buildings.  And  that  reasonable  satisfaction  might 
be  paid  for  all  such  lots  of  ground  as  might  be  taken  and 
appropriated  for  that  purpose,  the  Clerk  of  Henrico  County 


(1)  The  ftrgiiments  of  counsel,  on  tlie  merits  of  this  case,  occupied  much 
time,  and  were  accurately  noted  by  the  reporters.  But,  as  the  case  is  very 
lully  considered  in  the  opinions  of  the  Judges,  we  have  restricted  our  pubQs- 
cAtion  of  the  arpimcnt  to  the  eonstmo^ion  •f  the  act  of  Assembly  alone. 
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was  authorised  and  required,  on  application  of  the  Directors  April, 
of  the  Public  Buildings,  appointed  by  virtue  of  that  act,  to  ^*^* 
issue  a  writ,  in  the  nature  of  a  writ  of  ad  quod  damnum^  di- 
rected to  the  Sheri£f  of  Henrico^  commanding  him  to  sum. 
mon  a  Jury  of  freeholders,  to  meet  upon  the  said  lots,  and, 
to  the  best  of  their  skill  and  judgment,  to  value  the  same  in 
so  many  several  and  distinct  parcels^  as  should  be  owned  and 
held  by  several  and  distinct  owners  und  tenants^  and  according 
to  their  respective  interests  and  estates  therein  ;  and  that, 
after  such  valuation  made,  the  Sheriff  should  forthwith 
return  the  same  under  the  hands  and  seals  of  the  said  Ju- 
rors, to  the  Clerk^s  office  of  the  said  County,  and  that  the 
rights  and  property  of  the  said  owners  and  tenants  in  the 
said  lots  of  land,  should  be  immediately  devested  and  retrans" 
ferred  to  the  Commonwealth,  in  full  and  absolute  do- 
minion, any  want  of  consent^  or  disability  to  consent^  in  the 
said  owners  and  tenants^  notwithstanding. 

On  the  8th  day  January^  1783,  a  Jury  made  the  follow- 
ing return  to  the  writ^  {of  which  there  is  no  copy  in  the 
record,)  under  their  hands  and  seals. 

♦*  Agreeable  to  a  writ  of  ad  quod  damnum^  of  the  Court 
*'  of  Henrico^  we  of  the  Jury  are  of  opinion,  that  the  first  lot, 
*'  containing  nearly  thirteen  acres  of  land,  whereon  the  im- 
"  provements  stand,  is  worth  the  sum  of  4,000/.  the  second 
**  lot,  containing  about  fifteen  acres  of  land,  we  are  of  opi- 
"  nion  is  worth  1,000/.     Given,'*  &c. 

In  Decembery  1787,(a)  the  General  Assembly  passed  an  (a)  5>-V/,n# 
act  authorising  the  Directors  of  the  Public  Buildings  in  the  '^^^'  **  ^^* 
City  of  Richmond^  to  convey  to  P.  Turpin  certain  lands  ; 
which  act  recites  that  it  had  been  represented  to  the  Gene- 
ral Assembly.that  the  Directors  of  the  Public  Buildings  had 
appropriated,  for  the  use  of  the  public,  certain  lands  within 
the  City  of  Richmond^  the  property  of  Philip  Turpin^  part 
whereof  are  since  found  by  the  said  Directors  to  be  unneces^ 
sary  for  the  said  purpose.  And  that  the  said  P,  Turpin  had 
made  application  to  the  present  General  Assembly  to  au- 
thorise and  require  the  said  Directors,  in  behalf  of  the  Com- 
monwealth, to  convey  and  release  to  him  so  much  qf  the 

V«r..  lU  4  A 
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Ap'il,  said  lands,  as  they  may  judge  UNNECEsaART  for  pulh> 
x^^^t^^  lie  use*  It  was  therefore  enacted,  that  the  said  Directors,  or 
Attorney-  a  mqjoriti/  of  them,  should,  and  they  were  thereby  authori* 
t;  sed  and  required  to  execute  a  deed  for  conveying  and  relea- 

sing to  the  said  P.  Turpin^  and  his  heirs,  all  the  right,  title 
and  interest  of  this  Commonwealth,  in  and  to  so  much  of 
the  lands  so  appropriated,  as  the  said  Directors  should  judge 
unnecessary  for  public  use. 

And  it  was  further  enacted,  that  the  Directors  should 
cause  the  lands  kerned  unnecessary  for  public  use^  previous 
to  the  execution  of  a  deed  for  the  same,  to  be  valued  by  a 
Jury^  in  like  manner  as  is  directed  by  law  for  lands  taken 
and  appropriated  for  the  use  of  the  public,  within  the  said 
City,  and  should  return  such  valuation  to  the  Court  of  the 
County  of  Henrico^  there  to  be  recorded.  "Provided, 
**  that  tlie  Jury  in  estimating  the  value  of  the  said  land  shall 
**  have  regard  to  its  comparative  val  le^  with  the  other 

"  LANDS,  onrf  THEIR  FORMER    APPRAISED    VALUE.'' 

At  ameetingof  thf  Directors  on  the  9th  of  Aprily  ITSS, 
at  which  the  Governor  and  five  membtrs  (all  of  whom,  ex- 
cept one,  appi  ar  to  be  now  dead)  were  present,  it  was  resol- 
ved, that,  pursuant  to  the  preceding  act,  a  deed  ought  to  be 
executed  to  P.  Turpin^  for  conveying  and  releasing  to  him 
and  his  heirs,  all  the  right,  &c.  oi  the  Commonwealth,  in  and 
to  all  the  lands  belonging  to  the  said  P,  Turpin^  appropria- 
ted by  the  Directors  of  the  Public  Buildings  for  the  use  of 
the  public,  except  the  two  acres  ceded  to  the  General  Assem* 
bly  by  the  said  P,  Turpin^  which  the  Directors  areofopimon 
ought  to  be  laid  oS  so  as  to  include  the  garden  used  at  present 
by  the  Governor^  as  annexed  to  his  house. 

These  are  the  only  documents  exhibited  in  the  record 
which  have  any  legal  operation  and  effect  in  the  case  before 
us.  I  therefore  throw  out  of  consideraiion  the  subject  of 
Doctor  Turptn^s  various  petitions  to  the  General  Assem- 
bly, and  the  reports  of  the  committees  therecm ;  as  als^- 
Doctor  Turpin*  overtures,  communicated  through  Ccl. 
Goode,'  and  whatever  that  gentleman  or  Mr.  Hay  may  sup* 
post  to  have  been  the  effect  of  these  overtures  oa  the  opt- 
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mons  of  the  Directors,  individually  ;  since  we  have  no  other      April^ 

1809 

evidence  of  their  collective  and  legal  agency,  than  what  ap-     >^rv-isp# 
pears  from  the  portion  of  the  record  which  I  have  extracted.     Attorney- 

The  case  thus  stript  of  all  extraneous  matter,  seems  to  "^ 

be  very  short  and  simple.     By  the  emanation,  execution,  '^'^ 

and  return  of  the  writ  in  the  nature  of  a  writ  of  ad 
fuod  damnum^  due  solemnities  being  observed,  (of  which 
there  is  no  evidence  in  this  record,  nor  any  complaint 
that  they  were  not  observed,)  the  tide  of  Doctor 
Turptn^  was  in  the  language  of  the  act,  immediate- 
ly Df  V£ST£D    AND  TRANSFICRRED  tO  the  COMMONWEALTH, 

IN  FULL  AND  ABSOLUTE  DOMINION.  From  that  moment 
Doctor  Turpin  had  no  more  right  or  title  to  the  lands  them- 
selves^  than  any  other  citizen  of  the  Commonwealth  ;  of 
course,  any  overtures  of  his,  to  give  to  the  Commonwealth 
such  and  such  a  particular  spot^  unless  such  gift  had  been 
accepted  by  the  General  Assembly,  or  authorised  by  them, 
was  as  vain,  as  if  he  had  offered  them  the  dominion  of  any 
other  State,  or  of  any  Principality  or  Kingdom  in  Europe* 
He  was  entitled  to  compeiisation^  according  to  the  estimate 
of  the  Jury,  for  all  the  lands  which  were  taken  from  him, 
but  to  nothing  more.  Thb  compensation  was,  by  the  ori- 
ginal law,  in  which  no  alteration  seems  to  have  been  made, 
to  have  been  paid  by  the  treasurer  to  him,  on  warrant  from 
the  Auditors.  Whether  he  ever  applied for^  or  obtained,  or 
was  refused  a  -warrant  for  the  same,  at  any  time,  does  not 
appear.  He  seems  to  have  preferred  addressing  himself  to 
the  Legislature,  to  pursuing  the  course  pointed  out  for  ma< 
king  him  compensation.  If  he  neglected  to  apply  to  the 
Auditors  for  a  warrant  .that  neglect  puts  an  end  to  his  claim 
for  compensation,  by  way  of  interest^  on  the  amount  of  the 
original  valuation  of  the  Jury.  By  asking  and  accepting  the 
return  of  the  lands,  which  were  deemed  unnecessary  for  the 
public  use,  he  must  be  considered  as  waiving  also  all  com* 
pensation  in  the  nature  of  datnages^  for  taking  the  lands  for 
that  purpose,  except  such  as  the  Legislature  might,  in  their 
discretion,  make  him  for  the  same.  And  if,  after  the  deci- 
sion of  the  Directors  was  known  to  him,  he  had  had  it  in  his 


556  Supreme  Court  of  Appeals. 

A  Pit  I  r.,      own  power  to  ascertain  the  value  of  the  two  acres  retainedr 
and  to  get  paid  for  them,  as  directed  by  the  original  at  of 


Assembly,  I  am  inclined  to  think  thtU  circumstance  would, 
in  a  Court  of  Judicature^  have  deprived  him  of  any  right  to 
Turpin.  interest,  even  upon  the  sum  at  which  the  lot  reserved  might 
have  been  valued.  For  the  public  so  far  differs  from  a  pri- 
vate debtor,  that  the  latter  is  bound  to  seek  his  creditor  to 
save  his  penalty,  or  to  avoid  the  payment  of  interest  upoa 
a  just  and  liquidated  debt,  ordinarily  carrying  interest.  But 
the  public  is  under  no  such  obligation  ;  and  if  the  pa\  ment 
be  delayed  eyer  so  long,  it  is  no  reason  for  giving  interest 
against  the  public,  unless  the  debt  was  liquidated,  and  the 
money  demanded;  nor  then,  perhaps,  in  a  Court  of  Judica* 
ture^  unless  the  law  expressly  authorises  the  allowance  of 
interest,  or  the  payment  on  demand  ;  because  it  is  a  prin* 
ciple  in  public  polity,  which  cannot  be  departed  from,  (at 
least  by  the  Courts  of  the  State  against  which  a  claim  is  pre- 
ferred,) that  sovereign  States  can  only  be  bound  according 
to  the  tenor  of  their  own  engagements.  Now  here  is  no 
provision  in  the  law,  for  the  payment  of  interest  upon  the 
original  valuation.  And,  though  as  a  legislator ^  I  should 
undoubtedly  give  it,  in  the  present  case,  on  the  value  of  the 
lot  reserved,  from  the  time  it  was  first  taken  for  public  use  ; 
as  a  Judge^  I  think  I  cannot,  exct-pt  from  the  period  when 
the  Directors  of  the  Public  Buildings,  pursuant  to  the  autho- 
rit\  given  them  by  the  act  of  1787,  had  heated  (if  I  may  use 
the  expression)  the  particular  spot  they  meant  to  reserve  for 
the  use  of  the  Commonwealth,  and  had  released  the  residue 
to  Doctor  Turpin,  The  valuation  of  the  part  to  be  recon- 
v<vefj,  as  directed  by  that  act,  (if  it  had  been  made,  as  it 
oughr  to  have  been,  by  order  of  the  Directors^^mxxst  have 
ascertain'  d  the  value  of  the  part  reserved  ;  and  having  been 
neglected  by  the  Directors,  Doctor  Turpinyfrom  thatperiody 
could  not  apply  to  the  Auditor  for  a  warrant  for  his  money, 
because  the  amount  was  uncertain,  and  continued  uncertain 
through  the  dtfault  of  the  agents  of  the  Commonxoealthm 
From  thai  jxriod,  tlierefore,  1  consider  his  right  to  interest 
(a)   IV//P    3  as  commencine/a) 

rfl/^173.179.  ^  ^  ^ 

ConnMnweaUh  -a  BeaunpircliaU. 
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Upon  the  merits,  so  far  as  they  are  wit'iin  the  power  of      April, 
this  Court  to  minister  relief,  I  conceive  Doctor  Turpin  en-    y^^-^ow-/ 
titled  to  full  compensation  for  the   value  of  the  two  acres     Atuiu.y- 
reserved,  as  the  same  may  be  ascertained  by  a  Jury,  pursu-        '^  v^' 

ant  to  the  directions  contained  in  the  act  ol  1787,  c.  78.  .Jilillll; 

with  interest  as  just  mentioned.  But  the  points  made  by 
the  Attorney-General  make  it  necessary  to  consider, 
whether,  upon  the  present  proceedings,  we  can  even  grant 
relief  so  far. 

The  principle  contended  for  by  the  Attomey-General,  and 
admitted,  1  believe,  by  every  writer  on  the  law  of  nations, 
is,  that  the  Commonwealth  can  neither  be  made  liable  to  its 
OMm  citizens,  in  its  oxvn  Courts^  beyond  the  tenor  of  its  own 
•Qgagements,  nor  be  sued  in  its  own  Courts  in  any  other  man'- 
tier  than  what  the  law  expressly  permits.  The  former  of  these 
principles  was  certainly  recognised  in  the  case  of  the  Common" 
wealth  V.  Coiquhotm  and  others,  last  April  term.(a)  I  do  (jO  ^  ifi^.  hi 
not  know  whether  there  has  been  any  express  decision  in 
respect  to  the  latter.  In  the  case  of  Beaumarchars  v.  the 
Commonwealth^(J})  this  Court  was  unanimously  of  opinion,  (6)  3  CaUt 
that  an  appeal  lies  from  the  decision  of  the  Auditor,  to  the 
High  Court  of  Chancery,  or  to  the  Richmond  District  Court, 
according  to  the  nature  of  the  case,  in  all  cases  whatsoever. 
But  that  is  not  the  present  case.  Doctor  Turpin  does  not 
appear  to  have  made  any  application  to  the  Auditor  for  a 
warrant ;  nor  is  this  case  founded  upon  an  appeal  for  a  refu- 
sal. It  is  an  original  bill  in  Chancery^  (in  the  usual  form  as 
against  private  defendants,)  exhibited  against  the  Attorney^ 
General  of  the  Commonwealth,  and  praynng'  that  he  may 
make  answer  to  all  and  singular  the  matters  and  things  there- 
in  contained;  but  it  does  not  demand  such  answer  to  be 
made  on  oath,  in  which  it  differs  essentially  from  ordinary 
bills.  The  act  concerning  the  Auditor  and  Treasurer,  not 
•nly  allows  an  appeal  from  the  judgment  of  the  Auditor  in 
matters  of  account,  but  allows  a  petition  in  tXX  other  cases, 
to  the  High  Court  of  Chancery,  or  the.  District  Court,  hold- 
en  at  the  City  of  Richmond^  to  any  person  xvho  is  entitled 
0  demand  against  the  Commomx^lth^  any  right  in  law 
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y^^r^^rs^^    notice  of  all  such  petitions,  is  a  poiBt  not  to  be  controverted  ; 

Atiomey.     and  though,  perhaps,  some  serious  objections  might  have 

V.  been  made  to  the  present  mode  of  proceeding,  if,  being 

"^^'"'      called  upon  to  answer  upon  oath,  he  had  refused  to  do  so, 

\^\t  c  ^%5   *"^  *°y  ^^^'P*  ^^^  httn  taken,  as  in  ordinary  cases,  in  con- 

s. «.  sequence  of  his  not  answering^  yet,  as  nothing  of  that  kind 

has  occurred  in  the  present  case,  I  am  unwilling  to  take  any 

exception  against  the  form  of  the  proceedings,  though  I  am 

not  inclined  to  establish  them  as  a  precedent  in  cases  which 

may  hereafter  arise* 

Judge  Roane.  This  is  a  bill  brought  by  the  appellee 
against  the  Attorney-General,  in  the  High  Court  of  Chan- 
cery. After  having  shewn,  in  certain,  how  the  lot  of  land 
in  controversy,  (the  Governor's  garden,)  formerly  his  pn>» 
,  pertv',  became  vested  in  the  Commonwealth ;  it  having  been 
appropriated  and  condemned  by  the  Directors  of  the  Public 
BuiUlings,  and  afterwards  commuted  by  them  for  another 
^  lot  given  by  him  to  the  public  in  consideration  of  erecting 

the  public  buildings  thereon,  which  condition,  however,  was 
never  complied  with ;  he  prays  that  the  donation  lot  may  be 
restored  to  him  without  retaining  compensation  in  the  lot 
(the  garden)  now  in  question ;  that  compensation  may  be 
made  him  for  the  loss  sustained  by  the  diminution  in  the 
value  of  his  land,  ^thirty  acres,)  detained  for  a  considerable 
time  by  the  public,  and,  afterwards,  except  the  lot  in  ques- 
tion, restored  to  him  ;  and  for  general  relief.  The  prayer 
is,  therefore,  substantially,  either  for  the  garden  itself,  spe- 
cifically, or  its  value,  in  consequence  of  the  grounds  of 
equity  on  which  his  claim  is  founded  ;  and  for  compensa- 
tion for  the  injury  as  aforesaid.  On  none  of  those  grounds, 
cxiept  for  the  value  of  the  lot,  could  an  application  to  the 
Au  titor  have  been  proper ;  nor,  indeed,  was  it  proper  as  to 
/V,  ( onsidering  that  the  question  respecting  it  arose  out  of  a 
complication  of  faas  and  circumstances,  making  it  a  fit  case 
for  the  exclusive  cognisance  of  a  judicial  tribunal ;  and, 
especially,  as  no  apportioaoaent  of  the  value  of  that  lot  had 
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ever  tdcen  place,  whereby  the  Auditor  would  have  been  ena-     ^'JjL^» 
bled  to  ascertain  the  extent  of  the  claim.     The  non-exist- 
ence of  such  apportionment,  while  it  presents  an  insuperable 
bar  to  the  progress  of  the  Auditor,  shews  the  necessity  for 
an  application  to  a  Court  of  Equity. 

This  then  bebg  a  case  in  which  an  application  neither 
was,  nor  properly  ought  to  have  been  made  to  the  Auditor 
in  the  first  instance,  a  question  arises  whether  the  ordinary 
jurisdiction  of  the  Court  of  Equity  ceases  to  exist,  as  to  k, 
in  consequence  of  the  sovereign  character  of  the  Commotio 
wealth* 

In  the  case  of  the  Commonwealth  v.  Beaumarchais,  it  was 
held,  With  great  force  and  justice,  by  this  Court,  that  every 
just  government  ought  to  provide  a  tribunal  competent  to 
decide  (i// claims  and  demands  against  itself*     The  Presi- 
dent, in  delivering  his  opinion  in  thait  case,  seems  to  put  the 
petition  of  appeal  from  the  decision  of  the  Auditor  upon  the 
ground  of  the  petition  of  right  in  England;  and  adds,  that, 
although  in  high  prerogative  tiroes,  it  was  held  necessary 
that  the  king  should  underwrite,  **  let  justice  be  done  to  the 
**  parth/^"^  yet  that  that  has  been  long  dispensed  with,  and  the 
petition  of  right  resorted  to  as  an  ordinary  proceeding.    In 
that  case  indeed,  it   was  not  particularly  decided  (because 
it  was  unnecessary)  that  the  latter  part  of  the  sixth  section 
of  the  Auditor's  law(a)  extended  to  cases  other  than  pecuniae  {a)Rev.CodCf 
ry^  or  to  cases^  in  which  a  resort  to  the  Auditor  was  not  pro-  ""  '^' 
per  in  the  first  instance.     It  is  certain,  however,  that  the 
general  scope  of  the  decision  seems  to  go  that  length  ;  and 
most  oFthe  counsel  on  both  sides  seem  to  have  considered 
that  part  of  the  section  as  properly  appl}  ing  to  cases  not 
of  a  pecuniary  nature. 

There  can  certainly  be  no  good  reason  with  a  just  govern- 
ment why  this  should  not  be  the  case ;  and  the  words  are 
extremely  comprehensive.  The  clause  is,  "  where  the  Au« 
•*  ditor,  acting  according  to  his  discretion  and  judgment, 
^/  shall  disallow,  or  abate  any  article  of  demand  against  the 
^^  Commonwealth,  and  any  person  shall  think  himself  ag» 
^  grieved  thereby,  he  shall  be  at  liberty  to  petition  the  High 
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"  Court  of  Chancery,  or  the  District  Court,  holden  at  the  city 
*'  of  Richmond^  according  to  the  nature  of  his  case,  for  re- 
**  dress ;  and  such  Court  shall  proceed  to  do  right  thereon ; 
**  and  a  like  petition  shall  be  allowed  in  all  othtr  cases  to  any 
"  other  person  who  is  entitled  to  demand  against  the  Common^ 
"  wealth  anil  right  in  law  or  equity •^'*.  This  section  is  literally 
taken  mutatis  mutandis  from  the  5th  section  of  the  Auditor's 
law  of  1778.(a)    Under  the  act  of  1778,  the  jurisdiction  of 
jt^e  Courts  might  be  less  clear  than  under  the  act  of  1792,  in 
a  case  like  the  present ;  for  as  that  act  had,  in  a  previous 
section,  pointed  out  the  cases,  particularly^  in  which  the  au« 
ditor  should  act,  it  might  have  been  argued  that  thit  genera/ 
words,  now  in  question,  were  put  into  embrace  other  cases 
oi  like  character,  which  had  not  been  enumerated.     But 
those  general  words  are  kept  up  in  the  act  of  1792,  after  a 
general  grant  of  power  to  the  Auditor  to  setde  and  audit 
*'*'  all  claims  and  demands  whatsoever  against  the  public,  ari- 
*'  sing  under  any  law  or  resolution   whatsoever."     The 
first  part  of  the  6th  section  allowing  a  petition  is  commen- 
surate with  this  power,  and  grants  redress  where  it  is  abu- 
sed :  the  latter  words,  therefore,  mean  nothing,  imless  they 
go  beyond  it.     The  expression  "  like  petition,''  only  means 
a  petition  to  the  Court  of  Chancery  or  District  Court,  re- 
spectively, as  the  case  may  be,  and  is  not  tied  down  to  the 
case  of  a  claim  rejected  by  the  Auditor.     A  broader  privi- 
lege is  granted  by  the  justice  of  the  Legislature  ;  that  any 
person  entitled  to  demand  '^  any  right  in  law  or  equity^ 
against  the  Commonwealth,  may  prefer  his  petition,  and  that 
the  proper  Court  shall  "  proceed  to  do  right  thereon.'**     The 
actual  case  before  us  has  a  strong  analogy  to  those  in  which 
petitions  of  right  are  proper  and  admissible  in  England :(b) 
the  legislative  provision  now  in  question  may  be  considered 
as  a  general  license  "  that  justice  shall  be  done  the  party  :" 
and  the  legislature,  having  thus  attained  the  essence  of  the 
transaction,  is  regardless  of  form.     Consequently  it  does 
not  adopt  the  modes  and  forms  of  proceedings  in  England^ 
applicable  to   petitions,  of  right,  but  allows  a  party  to  pro- 
ceed as  in  other  cases  by  a  bill  in  equity  :  such  has  been 


In  the  tiSd  Year  of  the  Commorrwealth.  561 

the  uniform  practice  on  this  subject  from  the  beginning,  and      Apbit^ 
there  is  no  doubt  but  that  the  term  *'  petition"  may  well    yJ.^)!lL^ 
be  sausfied  by  a  bill  in  equity*  Attomev- 

I  shall  therefore  consider  this  case  as  if  the  appellant        ^"^ 
were  a  private  person  j  and  this  brings  us  to  the  merits.  '^"'^'^'  ^ 

With  respect  to  the  plea  and  demurrer  in  this  case,  they 
were  both  righdy  overruled :  the  first,  because  an  applica- 
tion to,  and  decision  by,  the  Legislature,  is  no  bar  to  the 
equity  of  this  Court  ;(a)  and  the  last,  because,  if  the  appellee  («)  Common- 
has  any  tide  to  the  lot  in  question,  it  is  an  equitable  one  ^o'twwr. 
only,  and  not  a  legal  one.  ^^'• 

I  will  next  consider  the  case  upon  the  answer  and  proofs* 
I'he  donation  of  the  two  acres  was  made  on  a  condition, 
which  has  failed  ;  or,  at  least,  under  a  Ae/zV/*  entertained  by 
one  party,  and  commimicated  to  and  not  gainsayed  by  the 
other.  Col.  Goock  was  a  Director  at  the  time,  and  acted  as 
the  friend  and  agent  of  Turpin  in  making  the  offer  of  the 
donation,  and  his  testimony  is  strong  to  the  above  effect. 
Mr.  Hay  was  not  a  Director  a^  the  time,  and  nothing  said  by 
him,  or  any  other,  can  do  away  the  above  result  as  depend- 
ing on  Goode^s  testimony.  In  the  event  that  happened,  that  , 
the  Public  Buildings  were  not  placed  on  Turpin^s  land,  he 
did  not  contract  to  cede  to  the  Commonwealth  any  thing. 
The  Directors  therefore  were  mistaken  in  1 783  in  consider- 
ing the  two  acres  as  a  donation^  and  commuting  it  for  the  lot 
in  question.  Yet  they  considered  (under  the  act  of  17-87) 
the  lot  in  question  as  necessary  for  the  public  use  ;  they  have 
not  reconveyed  it ;  and,  thinking  it  necessary,  ought  not  to 
have  reconveyed  it :  but  Mr.  Turpm  is  entided  to  be  paid 
for  it,  as  if  the  donation  of  the  other  lot  had  never  been 
made. 

In  consequence  of  the  Directors'  restoring  to  Turpin  ^B 
his  other  lands,  under  the  act  of  1787,  except  the  lot  in 
question,  and  retaining  it  as  a  donation^  Turpin  was  to  re- 
ceive no  money  from  the  public,  and  therefore,  I  presillme, 
no  valuation  has  been  made  as  directed  by  the  act  of  1787 : 
it  was  to  no  purpose  to  value  and  apportion  the  land,  as  Tt/r- 
fin  was  to  receive  nothing  therefor.  The  Directors  having 
Vol.  hi.  4  B 
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erred  to  his  prejudice,  as  above  mentioned,  I  am  of  opi- 
nion that  the  lot  in  question  (or  the  returned  land,  it  is  im- 
material which)  should  be  valued  by  the  rule  laid  down  by 
that  act,  and  Turpin  be  paid  therefor,  with  interest  from  the 
date  of  the  act  of  1787.  As  to  prior  interest,  it  is  not 
shewn  that  application  was  made  by  Turpin  for  the  money 
which,  under  the  act  of  1778,  he  was  entitled  to  (lemand 
from  the  public.  It  further  appears,  that  up  to  that  time 
Turpin  was  willing  to  consider  the  appropriation  and  valua- 
tion  of  his  land  as  not  conclusive^  and  was  ever  willing,  and 
perhaps  desirous,  to  take  back  such  part  of  his  land  as  was 
not  wanting  for  the  use  of  the  public.  Being,  therefore, 
perhaps,  not  desirous  to  receive  the  money,  and,  in  fact,  not 
having  applied  therefor,  he  is  not  entitled  to  interest.  As 
to  any  loss  sustained  in  the  sale  of  his  land,  in  consequence 
of  the  detention  of  it  by  the  public,  the  act  authorising  a  re- 
conveyance to  him  thereof  was  founded  on  his  application* 
He  petitioned  to  take  back  the  land ;  and  this  must  be  con- 
sidered as  a  relinquishment  of  any  damages  accruing  to 
him  from  the  detention,  if,  in  fact,  there  were  any. 

Upon  the  whole,  I  am  of  opinion  that  Turpin  is  entitled 
to  a  decree  for  the  value  of  the  lot  in  question,  with  inte- 
rest from  the  date  of  the  resolution  of  the  Directors  by  which 
the  two  acres  were  retained  forihe  use  of  the  public ;  and 
that  the  decree  of  the  Chancellor  should  therefore  be  re- 
versed, and  reformed  pursuant  to  the  foregoing  ideas. 


Judge  Fleming.  Concurring  with  the  other  Judges  oa 
the  merits  of  this  cause,  I  have  only  to  pronounce  the  fol*. 
lowing  decree,  which  has  been  agreed  upon  as  the  unani- 
mous opinion  of  the  Court.  The  Court  is  of  opinion,  ^^  that 
'^  the  decree  of  the  Superior  Court  of  Chancery  is  erroneous 
**  in  this,  that  the  appellee  is  not  entided  to  the  relief  given  by 
**  the  said  decree  ;  therefore  it  is  decreed,  &c.  that  the  same 
"  be  reversed,  &c.  and  that  the  appellee  pay  to  the  appel- 
^  lant  the  costs,  &c.  And  this  Court  proceeding,  &c.  is 
^*  further  of  opinion,  that  by  the  emanation,  execution,  and 
"  return  of  the  writ  of  ad  quod  damnum^  in  the  record  men- 
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*•  tioned,  the  title  of  the  appellee  was  immediately  devested 
^^  and  transferred  to  the  Commonwealth  in  full  and  abso- 
**  lute  dominion  ;  and  therefore  that  any  overtures,  or  pro- 
^^  mises,  made  by  him  lo  cede  to  the  public  any  particular 
"  spot  within  the  area  of  the  lands  comprised  within  the  in- 
"  quisition  taken  u[>on  the  said  writ,  or  the  price  thereof, 
^  unless  the  same  had  been  accepted  by  the  agents  of  the 
**  Commonwealth  duly  authorised,  aind  the  condition  an- 
**  nexed  to  such  cession  duly  complied  with,  were  not  bind- 
*'  ing  on  the  said  Fhiiip  Ti/rpm,  or  the  Commonwealth,  and 
**  ought  to  be  wholly  disregarded.  The  appellee  according 
**  to  the  terms  of  the  act  before  mentioned,  was,  imme« 
^  diately  upon  the  return  of  the  mquisition  to  the  clerk^B 
^  office,  entitled  to  demand  a  warrant  from  the  Auditor, 
•  and  to  receive  payment  from  the  Treasurer,  for  the  price 
^*  of  the  lands  comprised  in  the  inquisition  aforesaid.  He 
^  does  not  appear  to  have  made  any  application  therefor  : 
^  by  which  neglect,  as  well  as  by  asking  from  the  General 
^  Assembly,  the  return  of  the  lands  which  should  be  deem- 
•*  ed  unnecessary  for  the  public  use,  he  must  be  considered 
**  as  waiving  all  right  to  interest  on  the  principal  sum,  and 
^^  as  waiving  also  all  compensation,  in  the  nature  of  dama- 
•*  ges,  from  the  Commonwealth,  for  taking  and  detaining 
^*  the  lands  for  public  use,  except  such  compensation  as  the 
<*  General  Assembly  might,  in  their  discretion,  choose  to 
**  make  him  for  the  same.  When  the  Directors  of  the  Pub- 
^^  lie  Buildings,  pursuant  to  the  act  passed  in  1787,  intiiuled 
**  *  An  act  authorising  the  Directors  of  the  Public  Buildings 
**  *  in  the  city  of  Richmond^  to  convey  to  Philip  Tut  pin  cer- 
"  *  tain  lands,'  declared,  by  a  resolution  of  the  9th  ot'Aprily 
"  1788,  that  a  deed  ought  to  be  executed  for  conveying  and 
"  releasing  to  him  and  his  heirs,  all  the  riglu  of  the  Com- 
**  monwealth  in  and  to  all  the  lands  comprised  in  the  inqui- 
**  sitTon  aforesaid,  except  two  acres,  which  the  said  Directors 
**  were  of  opinion  ought  to  be  laid  oflF  so  as  to  include  the 
<*  garden  used  at  present  by  the  (iovernor,  as  annexed  to 
**  his  house,  they  ought  to  have  had  the  same  immediately 
*'*'  laid  off,  by  metes  and  bounds,  and  caused  the  residue  of 
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April,     ^  the  lands  comprised  in  the  ii^quisition  aforesaid  to  be  va« 

1809 

^^^  .^^  *'  lued  by  a  jury,  as  part  of  the  lands  in  the  first,  or  second 
Attorney.  **  Jot  specified,  in  the  original  inquisition  of  the  8th  of  Ja^ 
**  nuary^  1 803.  [ 1 783,](l)  (according  as  it  shall  appear  to  the 
^^  said  Superior  Court  of  Chancery,  that  the  said  two  acres 
^^  were  a  part  of  the  lands  contained  in  the  said  first  or  se- 
*'  cond  lot,  or  in  both,)  on  the  principles  stated  in  the  afore* 
^^  said  act  of  1787,  and  such  valuation  to  be  returned  to  die 
'^  Court  of  Henrico  County ;  which  sum,  being  deducted 
^^  from  the  original  valuation  c^  the  whole  tract,  would  have 
*^  ascertained  the  amount  of  the  principal  money  due  and 
**  payable  to  the  said  Philip  Titrpin  for  the  two  acres  rc- 
^*  tained,  as  aforesaid  ;  but  the  said  Directors  ha\'ing  fieg- 
^  lect^d  to  do  so,  the  appellee  had  it  not  in  his  power^ - 
^^  thereafter,  to  demand  a  warrant  from  the  Auditor,  or,* 
*'  payment  from  the  Treasurer  for  the  value  of  the  said  two- 
^^  acres  reserved  for  public  use*  From  that  period,  there* 
^^  fore,  this  Court  is  of  opinion  that  the  appellee  is  entitled 
<^  to  interest  as  a  compensation,  for  th^  delay  of  payment^' 
^*  which  did  not  happen  from  his  own  default  or  neglect,  as 
'^  before  mentioned ;  therefore,  it  is  decreed  soad  ordered, 
<^  that  the  Commonwealth  pay  to  the  appellee,  the  value  of 
<^  the  said  two  acres,  retained  for  public  use,  to  be  ascer- 
**•  tained  by  a  jur>'  as  aforesaid,  with  interest  thereon,  at 
^^  the  rate  of  five  per  centum  per  annum,  from  thef  nindi 
^^  day' of  Apriiy  1788,  until  the  same  shall  be  paid*  And 
^*  the  cause  is  remanded  to  the  Superior  Court  of  Chancery 
^'  afortfsaid,  for  a  decree  to  be  made  therein,  pursuant  to 
*•  the  principles  of  this  decree." 

(1 )  It  is  1S03,  in  the  order  book,  but  it  is  evidently  r  mistake.    It  shouM. 
he  1783. 
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Wilkinson  against  Ma3'a.  Tuetday  ^sth 

^  "^  ^pnl,  1809. 

THIS  was  a  supersedeas  to  a  judgment  of  the  District  '''^!jp^""*y 
Court  of  Richmond  J  bv  which  a  judgment  of  the  County  tii>D  Courts^ 

*  at  oiturferlu 

Court  oi  Powuatan  was  reversed.  ttrms,  may, 

Joseph  Mayo^  at  the  December  term,  1805,  made  applica-  "]JiiJ^  re^ 
tion  to  the  Court  of  Powhatan  C  ounty>  for  leave  to  erect  a  ^',^^<Jf*de^t' 
water  erist-mili«  on   Mahook   creek,  the  bed  whereof  was  o«*  y}^^  ^ 

^  '  decide  ou  COD* 

Stated  to  belong  to  himself,  and  that  he  owned  the  lands  on  troverslet 
both  sides.     A  writ  of  ad  quod  damnum  was  thereupon  is-  roiiia,  ke.  or, 
sued,  in  the  manner  prescribed  by  law,  which  having  been  ^ct^fuiy  busi. 
duly  executed  on  the  lldi  day  of  January^  1806,  was  re-  ^"b/the?^- 
turned,  with  an  inquisition  annexed,  to  the  jfanuary  Court,  '^"'J-^a"^*^ 
which  was  held  on  the  15th  of  the  month  ;  and  thereupon  Courts;  but, 

at  o  tnoiithUr 

it  was  ordered,  that  Thomas  IVilkinsony  the  proprietor  of  the  tessimt  tliey 
lands,  which,  it  appeared  by  the  inquisition,  would  be  over*.  j^^gdicUon  of 
flowed  by  the  mill-pond,  should  be  summoned  to  the  next  ^^\^^l' 
Court,  (which,  ia  Powhatan^  is  a  quarterly  term,)  to  shew  ^^f  "^^^^ 
cause  why  Mayo  should  not  have  leave  to  erect  his  mill  quarterly 
&c.  at  which    Court,  IVilkinsony  being  summoned,  appear- 
ed ;  and,  on  hearing  the  parties,  by  their  counsel,  the  writ  cant  for*Sve 
of  ad  quod  damnum^  and  inquisition  thereupon,  were  quash^  stite 'th^t^'he 
ed,  "  it  appearing  to  the  Courts  that  apart  of  the  dam  of  the  *^\he  T'JS^oa 
**  applicant^  will  run  upon  the  lands  of  the  said  Wiikinson,'^^  ^^^  *>**e«  of 
From  which  order.  Mayo  appealed  to  the  District  Court ;  eoune,  when, 
where  the  same  was  reversed,  at  the  costs  ofWilkimon^  the  U  not,  the 
Court  being  of  opinion,  "  that  the  County  Court  had  nojuris'  ^^  ^damnum 
**  diction  over  the  causey  at  the  term  when  the  same  was  de^  Jtontoken^up- 
"  c/VfedL"    On  the  first  application  to  the  Court  of  Appeals,  ^  '*'  *'^^^"* 
for  a  supersedeas  to  the  last- mentioned  judgment,  the  mo- 
tion was  denied  ;  but,  afterwards,  the  Court  doubting  on  the 
subject,  it  was  granted. 

Samuel  Taylor^  for  the  plaintiiF  in  error.  There  are  two 
points  in  this  cause.  1st.  Whether  the  County  Court  had 
jurisdiction  over  the  case  of  a  mill  at  a^quarterly  term?  and, 


(a)   Rev. 
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April,  2dly.  Whether  the  District  Court  did  not  err  in  awarding 
**^*        costs  against  Wilkinson  ? 

The  first  point  will  depend  on  the  true  construction  of 
the  5th,  7th,  and  8th  sections,  of  the  act  by  which  the  pre- 
sent jurisdiction  of  the  County  Courts  is  defined.(a)  By 
tnde,  T.  1.  p.  the  5th  section,  a  ^^wera/ jurisdiction  is  given  to  the  County 
Courts  ;  the  7th  section  prescribes  the  ordinary  jurisdiction 
of  those  Courts  at  the  quarterly  terms ;  and,  though  there 
are  no  express  words  in  this  section  giving  jurisdiction  in 
case  of  mills,  yet  there  arc  no  negative  words.  Under  the 
8th*  section,  the  monthly  Courts  are  restrained  by  negative 
words  Irom  exercising  the  powers  given  to  the  quarterly 
Courts :  certain  acts  are  enumerated,  which  the  Justices 
at  their  monthly  sessions  may  perform ;  and  they  are  pro* 
hibited  from  doing  such  business  as  is  particularly  assigned 
to  the  quarterly  Courts ;  but  no  such  exception  or  restric- 
tion exists  in  the  7th  section.  The  true  reasons  of  the  Le» 
gislature,  (as  may  be  seen  in  the  preamble  to  the  act  of 
(6)  0.  8.  1785,)(^)  were  to  separate  the  trial  oj  cdUseSy  from  the  or- 
dinary business  of  the  Court*  Anterior  to  that  act,  they 
wete  only  monthly  sessions  of  the  Court,  and  the  docket 
business  was  often  interrupted.  It  was  merely  to  enable 
the  Court  to«proceed  with  that  kind  of  business,  with  more 
regularity,  that  qiuirttrly  terms  were  established.  But  it 
was  still  discretionary  with  them  to  proceed  on  other  objects 
embraced  by  the  general  jurisdiction  of  the  Court. 

The  practice  of  the  country  is  strong^  In  favour  of  the 
exposition  which  I  have  given.  It  has  been  the  universal 
practice,  since  1785,  to  admit  wills  and  deeds  to  record,  at 
a  quarterly  term  ;  and,  generally,  to  transact  any  other  bu- 
siness, within  the  general  jurisdiction  of  the  Court,  which 
might  be  done,  without  interfering  with  the  business  of  the 
docket.  If  then  there  remained  a  doubt  upon  the  suli^ect, 
the  necessity  of  quieting  rights,  would  induce  the  Court  to 
lean  in  support  of  the  practice. 

On  the  second  point,  the  District  Court  certainly  erred, 
in  awarding  costs  against  Wilkinson.  He  was  summoned 
to  shew  cause,  iit  a  quarterly  term,  at  the  instance  of  Mayo. 
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He  was  made  a  party  contrary  to  his  ioclination ;  and  must      April, 
either  have  submitted  to  a  judgment  against  him,  unheard 
and  undefended  ;  or  have  appeared,  and  contested*     If  the 
Court  had  no  jurisdiction,  the  party  ought  surely  to  pay  the 
costs  who  improperly  brought  him  into  iu  "" 

Call^  for  the  defendant  in  error*  This  is  a  question 
growing  out  of  the  plain  words  of  an  act  ot  Assembly ;  and 
the  whole  difficulty  arises  from  confounding  the  ancient 
with  the  /^re^^nt  jurisdiction  of  the  County  Courts. 

By  the  act  of  1785,  a  new  jurisdiction  of  the  ywaWtr/y 
Courts  was  created  ;  not  a  mere  abrogation  of  the  monthly 
Courts  :  and  it  is  a  rule  of  law  that  where  a  Court  is  insti- 
tuted with  particular  jurisdiction,  it  can  exercise  none  but 
that  expressly  given*  Before  that  act,  the  quarterly  Courts 
could  try  072^  matter  ;  but  this  act  confined  the  jurisdiction 
to  particular  causes  :  and  by  the  repealing  clause,  all  other 
laws  on  the  subject  were  repealed.  How  then  can  it  be 
said,  that  a  quart^ly  Court  may  exercise  a  jurisdiction  un- 
der a  pre-existing  law  ? 

The  explanatory  act  of  1787(a)  declares,  that  March^  («)  Sein9^ 
May^  August  and  November^  shall  be  quarterly  terms,  for  the  '^'^'*'  *'  ^^' 
trial  of  certain  causes ;  all  other  causes  to  be  tried  at  the 
Tnonthly  Courts  ;  and  where  the  Legislature  mean  that  they 
shall  exercise  concurrent  jurisdiction  they  say  so,  in  express 
terms,  and  enumerate  the  cases.  There  are  certain  cases 
in  which  the  monthly  and  quarterly  Courts  have  concurrent 
jurisdiction  ;  certain  others,  in  which  the  monthly  Courts 
have  sole  jurisdiction  ;  certain  others,  where  the  jurisdiction 
is  exclusively  given  to  the  quarterly  courts ;  but  in  no  part 
oi  any  law  can  it  be  found,  that  the  quarterly  Courts  may 
exercise  jurisdiction  over  a  mill  case.  How  is  it  possible^ 
then  that  a  quarterly  Court  can  exercise  a  jurisdiction  ex- 
pressly given  to  a  monthly  Court  l 

It  may  be  objected,  that  a  purchaser  may  lose  his  land, 
if  a  deed  could  not,  in  some  cases,  be  recorded  at  a  quar- 
terly Court ;  because  eight  months  would  expire  before  the 
succeeding  monthly  Court.    But  there  b  no  want  of  Courts 
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April,     in  this  country  for  recording  deeds ;  since  it  may  be  done 
s^'^r-s^    io  the  General  Court,  the  District  Court,   or  the  Court  of 
Wilkinson    the   CouQty  where   the  land   lies  ;  and,  if  these   are  not 
Mayo.        enough,  the  inconvenience  must  be  remedied  by  the  Legis- 
""^   lature.     The  jurisdiction  for  proving  and  recording  deeds 
is  expressly  given  to  the  monthly  Courts,  and  therefore,  I 
contend,  cannot  be  exercised  by  a  quartefly  Court.     But, 
perhaps,  as  to  deeds^  the  general  words  of  the  act  for  regu 
lating  conveyances,  may  van^  the  effect  of  those  used  in  the 
8th  section  of  the  County  Court  law,  and  authorise  their  be- 
ing recorded  at  any  Court,  whether  monthly  or  quarterly, 
within  the  eight  months. 

The  object  of  the  Legislature  was  to  prevent  any  inter- 
ruption to  the  trial  of  pleas  between  parties.  No  reason 
can  be  given  for  taking  up  questions  concerning  mills,  which 
does  not  equally  apply  to  all  other  cases.  Will  the  Court 
then  give  a  construction  which  will  entirely  frustrate  the  in- 
tention of  the  Legislature  ? 

As  to  the  costs,  it  is  admitted  that  Mstyo  can  only  reco- 
ver the  costs  of  the  reversal,  and  not  the  costs  in  the  County- 
Court. 

Taylor^  in  reply.     The  principal  point,  on  which   Mr. 
Call  relies,  is,  that  by  the  act  of  1785,  constituting  quarterly 
Coiuts,  a  new  jurisdiction  was  created.     But  this  idea  is 
erroneous.    The  Court  was  composed  of  the  same  Judges, 
without  the  grant  of  any  new  powers.     Ufdiere  had  been  a 
newly  created  Court,  there  must  have  been  new  commis- 
.  sions  to  the  magistrates :  which  was  not  the  case.     There 
was,  indeed,  an  alteration  in  the  terms  of  the  Court,  but  no 
new  powers  were  conferred  ;  nor  was  the  general  jurisdic* 
tion  of  County  Courts  abridged. 
/         The  Legislature,  it  is  true,  at  the  last  session,  passed  an 
explanatory  law  respecting  the  probate  of  deeds  and  wills, 
and  the  granting  of  letters  of  administration  at  the  quarterly 
(a)  S#ie  ftcts    tcrms.(^)     But  no  decision  of  this  Court  rendered  such  an 
p.  33.  '  ®"  *  act  necessary.     Doubts  might  have  been  entertained,  as  ex- 
pressed in  the  preamble  of  the  act ;  but  they  were  the  dtntbts 
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of  inferior  CourU;  and  until  a  law  is  expounded  by  the      April, 
highest  judicial  tribunal,  it  is  never  deemed  to  be  settled. 

Friday^  April  28.     The  Judges  gave  their  opinions. 

Judge  Tucker.  On  the  18th  day  of  December^  1805, 
Mttyo  petitioned  the  County  Court  of  Powhatan  for  leave  to 
build  a  mill ;  and  thereupon  a  writ  oi  ad  quod  damnum  was 
awarded,  executed  and  returned  to  January  Court ;  where- 
upon it  was  ordered,  that  Thomas  IVilkinson^  the  proprietor 
of  the  lands,  which  it  appeattd  by  the  inquisition  would  be 
overflowed  by  the  milUpond,  should  be  summoned  to  appear 
at  the  neoct  Courts  to  shew  cause.  Sec.  at  which  Court,  Feb. 
19th,  1806,  Wilkinfion^  being  summoned^  appeared,  and  on 
hearing  the  parties  by  their  attorneys,  the  writ  of  inquisition 
was  quashed ;  it  appearing  to  the  Court  that  a  part  of  the 
dam  of  the  applicant  will  run  upon  the  lands  of  the  said  IVil^ 
iinson. 

The  suggestion  of  Mayo  when  he  applied  for  leave  to 
build  a  mill,  that  lie  owned  the  lands  on  both  sides  Mahook 
creek,  the  bed  whereof  belonged  to  himself,  being  disproved 
(as  it  would  seem)  by  evidence  offered  on  shewing  cause, 
there  can  be  no  doubt  that,  upon  the  merits,  the  judgment 
of  the  County  Court  was  correct. 

But  it  is  suggested,  that  February  Court,  to  which  Wilkin- 
son was  summoned  to  shew  cause,  being  a  quarterly  Court, 
the  County  Court  had  not  jurisdiction  over  the  case  at  that 
term^  when  the  case  was  decided  ;  and  for  this  cause  the 
judgment  was  reversed,  with  costs,  by  the  District  Court. 

But,  which  of  the  parties  was  in  fault  ?  The  summons 
must  have  been  awarded  on  the  motion  of  Mayo^  in  Janua- 
ry :  and,  being  issued  and  served  on  Wilkinson^  he  must 
either  have  appeared  to  shew  cause  against  the  application, 
or  have  lost  his  land,  without  compensation. 

I  cannot  consider  this  as  a  question  oi  jurisdiction^  strictl}*. 
The  Court  obtained  jurisdiction  over  the  case  regularly  in 
December^void  its  proceedings  were  regular  at  that  term,  and 
ijx  January^  except  in  directing  that  Wilkinson  idiould  be 
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April,      summoned  to  shew  cause  at  the  next  Courts  which  happe&ed 
y^^  !2^   to  be   a  quarterlif   terra,    instead  of  a  monthly  one.     The 
Wilkinson     error,  if  one,  in  awardinc;  the  summons  to  be  made  so  re- 
Mayo.        tumable,  proceeded  from  Mayo^  and  must  have  been  founded 
"""""""      upon  his  motion.     Is  he  entided  to  take  advantage  of  his 
own  error  i  I  think  not ;  the  cause  being  once  regularly  in 
Court,  could  not,   1  think,  be  said  to  be  coram  non  judice^ 
although  the  summons  were  directed  to  be  returnable  to  a 
wrong  term  :  at  least,  Wilkinson  alone  had  a  right  to  com- 
plain, that  he  was  not  summoned  to  the  proper  term.     For 
(o)  Ti.  L.  t.  the  monthly  and  quarterly  Courts  are  all  the  same  Courts,(o) 
67.  sect  I,  %  consisting  of  the  same  Judges^  appointed  and  sitting  by  vir- 
b  which  Uic  ^"^  °*  ^^^  *a/w^  commissions^  and  qualijications.     Their  ori" 
'^°?  c  *^    S^^  constitution  as  Courts  of  Record^  for  the   counties  re* 
are  constantly  specuvcly,  has  never  been  altered,  althoufi:h  their  terms  have 

used,  and  re-/  ^/  ri.-  • 

peatcd.  been  vaned^  and  the  course  ot   busmess  m  many  respects 

regulated  by  statutory  provisions.  Under  these  provisions 
it  would  certainly  be  error  to  try  an  ejectment  at  a  monthly 
Court,  because  the  law  expressly  declares,  that  such  trials 
shall  be  had  at  the  quarterly  terms.  But  there  is  a  m^xim 
in  law,  consensus  tollit  errorem^  which  might,  perhaps,  (for 
I  mean  not  to  give  an  opinion  on  the  point,)  cure  the  error^ 

(6)rf.  1  CaU,  jf  the  consent  appeared  upon  the  record. (^)  Wilkinson  having 
obeyed  the  summojis,  without  objecting  to  the  irregularity  of 
it,  and  Mayo  being  present  by  his  attorney,  and  both  parties 
being  heard  upon  the  merits,  without*  objection  from  either, 
surely  that  party ^  from  whom  all  the  irregularity  proceeded^ 
had  no  right  to  complain  of  that  irregumrity,  when  judg- 
ment was  pronounced  against  him.  Under  all  the  circum- 
stances of  the  present  case,  I  think  the  judgment  of  the 
County  Court  was  right,  and  therefore  ought  to  be  now 
aiHrmed — and  that  of  the  District  Court  reversed. 

Judge  Roane.  The  writ  of  ad  quod  damnum  and  inqui- 
sition in  this  case  were  rightly  quashed  by  the  County 
Court,  for  the  reason  given,  if  that  Court  had  at  the  time,  a 
competent  jurisdiction  to  hear  and  determine  the  contro* 
versy. 
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On  a  deliberate  consideration  of  the  several  acts  on  this  April, 
subject,  I  am  of  opinion  that  the  County  Courts  are  not 
prohibited  from  acting,  at  the  quarterly  sessions,  on  the  sub- 
jects embraced  by  the  general  jurisdiction  of  such  Courts, 
by  any  provision  contained  in  those  acts.  Indeed,  the  im- 
portance of  many  of  such  controversies  may  have  weighed 
wich  the  Legislature  to  confide  them,  the  rather,  to  the 
quarterly  sessions,  which  are  probably  better  attended  by 
justices  and  counsel,  than  the  monthly  Courts  :  at  any  rate, 
however,  I  see  nothing  to  prohibit  the  quarterly  Courts 
from  acting  on  the  subject,  and  therefore  that  the  judgment 
of  the  District  Court  should  be  reversed. 

Judge  Fleming.  On  the  l8th  day  of  December^  1805> 
Joseph  Mayo  made  application  to  the  County  Court  of  Foxv 
hatariy  for  leave  to  erect  a  water  grist-mill  on  Mahook  creek, 
stating  that  he  was  owner  of  the  lands  on  both  sides  of  the 
said  creek^  the  bed  whereof  belonged  to  himself;  and  ob- 
tained a  writ  of  ad  quod  damnum  to  issue,  agreeably  to  the 
act  of  Assembly  concerning  mills,  &c.  which  writ  having 
been^duly  executed  on  the  11th  of  January^  1806,  was  re- 
turned to  Court,  with  an  inquisition  annexed,  on  the  15th 
day  of  the  same  month,  and  ordered  to  be  recorded  ;  and 
Thomas  Wilkinson^  the  proprietor  of  the  land  which  will  be 
overflowed  by  the  said  pond,  was  ordered  to  be  summoned 
to  the  next  Court  (which  was  the  Court  of  Quarter  Sessions 
for  the  County)  to  shew  cause,  &c.  at  which  Court  IVilkin- 
son  appeared,  in  obedience  to  the  summons,  and  the  Court 
proceeded  to  trial. 

From  this  statement  of  the  case,  two  questions  arise. 

1st.  Whether  the  Court  had  jurisdiction  of  the  case,  at 
a  q  lartcrly  session  f  and  if  so, 

2dly.  Whether  the  judgment  is  erroneous  on  its  merits  ? 

1st.  With  respect  to  the  point  of  jurisdiction.  The  pre- 
amble of  the  act  of  1 785,  for  reforming  the  Coimty  Courts, 
which  was  the  foundation  of  the  present  system,  shews  the 
principal  object  of  the  Legislature.  It  recites  that,  "  where- 
*'  AS  the  methods  hitherto  established  for  the  administration 
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April,  ^  of  justice  Within  this  Commonwealth,  have  proved  ineC- 
1809.  44  f^^^^i^  j^Q^  ^Q  various  kinds  of  business,  cognisable  by 
^^  the  County  Courts  render  it  necessary  that  certain  sea- 
<^  sions  of  the  said  Courts  should  be  set  apart  for  the  trial 
^^  of  suitSy  depending  in  the  said  Courts,  and  other  sesuons 
"  for  the  transaction  of  other  business ;— Be  it  enacted^'*" 
&c. 

In  the  act  of  December y  1792,  for  reducing  into  one  the 
several  acts  on  the  subject,  it  is  enacted,  section  Tth^  that 
Courts  of  quarter  sessions  shall  be  held,  in  the  respective 
Counties,  for  the  trial  of  all  presentments,  criminal  prosecu- 
tions, suits  at  common  law,  and  in  Chancery,  where  the  sum 
exceeds  twenty  dollars,  or  eight  hundred  weight  of  tobacco, 
and  shall  continue  for  the  space  of  six  days^  unless  the  busi* 
ness  be  sooner  determined* 

Sect.  8th.  A  monthly  session  shall  be  held,  &c.  for  the 
trial  of  petitions  for  small  debts  ;  or  for  trover  and  conver- 
sion, or  detention  of  any  thing  not  exceeding  twenty  dollars, 
or  eight  hundred  pounds  of  tobacco ;  for  proving  and  record- 
ing deeds  and  wills,  and  granting  certificates  of  probate  and 
administration,  and  for  the  transaction  of  all  business,  which 
by  law  is,  or  shall  be,  made  cognisable  in  a  County  or  Cor- 
poration Court,  except  such  as  has  been  herein  assigned  to 
the  Court  of  quarter  sessions.  Provided  neverthekssj  that 
injunctions  in  Chancery,  and  several  other  enumerated 
cases,  may  be  heard  and  determined,  either  at  a  monthly  or 
quarterly  Court.  But  the  case  of  controversies  about  mills 
is  not  one  of  those  enumerated  in  the  proviso^  giving  con- 
current jurisdiction  to  the  monthly  and  quarterly  Courts; 
not%vithstanding  which,  as  there  arc  no  restraining  words  in 
the  law,  prohibiting  the  Courts  of  quarter  sessions  from 
hearing  and  deciding  those  cases,  (in  doing  which  they  may 
use  their  own  discreiioji,)  I  can  see  no  good  reason  why 
they  should  not  do  so,  if  they  find  leisure  for  the  purpose ; 
as  the  monihly,  and  quarter  session  Courts  are  composed 
of  the  same  members,  acting  under  the  same  commission^ 
and  holding  their  respective  sessions  at  the  same  place. 
Different,  indeed,  would  the  case  be^  if  a  monthly  Court 
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should  hear  and  determine  acaose  particularly  assigned  to  a 
Court  of  quarter  sessions ;  and  why  ?  because  there  is  an 
express  exception  of  such  cases  in  the  eighth  clause  of 
the  act. 

The  principal  object  of  the  law,  in  discriminating  the  bu- 
siness of  the  monthly, from  the  quarter  session  Courts,  was, 
that  the  business  of  inferior  consideration  should  not  inter- 
fere with,  and  clog  the  business  of  superior  importance; 
but,  if  the  latter  Courts  find  they  have  sufficient  time  (in  the 
course  of  six  days,  being  the  time  which  those  Courts  ard 
by  law  to  continue,  unless  the  business  be  sooner  finished) 
to  do  both,  I  am  of  opinion  that  they  have  jurisdiction  to  do 
so,  especially  in  cases  of  contests  about  mills,  where  expedi- 
tion is  necessary,  for  the  convenience  of  the  parties*  And 
it  seems  strange  to  me,  that  the  appellee  in  this  case,  the 
prime  mover  of  the  business,  (who  set  out  in  error,  by  mis- 
stating his  case,  and  dragged  the  appellant  into  the  Court  of 
quarter  sessions  against  his  will,)  should  now  except  to  the 
jurisdiction  of  the  Court,  which  heard  and  decided  the 
cause,  at  his  particular  instance  and  request. 

The  proving  and  recording  deeds,  and  wills,  is  a  business 
particularly  assigned  to  the  monthly  Courts,  and  not  men- 
tioned in  the  proviso  giving  concurrent  jurisdiction  to  both 
Coiuts.  I  will  suppose,  for  example,  that  Wilkinson  had 
conveyed  his  land  to  Mayo^  by  deed,  dated  the  17th  of  jfuncj 
1805,  and  had  acknowledged  it  in  Court,  or  it  had  been 
proved  by  three  witnesses,  on  the  16th  of  February ^  1806, 
the  day  the  controversy  about  the  mill  was  decided,  which 
would  have  been  one  day  within  eight  months  from  the 
date,  I  have  no  hesitation  in  saying  that,  in  my  opinion,  it 
Would  have  been  as  valid,  to  all  intents  and  purposes,  as  if 
it  had  been  acknowledged,  or  proved,  at  the  first  monthly 
Court  after  it  was  executed  :  and  I  believe  Mr.  Mayo  would 
have  been  of  the  same  opinion. 

If  the  Court  of  quarter  sessions  would  have  had  jurisdic- 
tion to  receive  the  probate  of  the  deed  and  admit  it  to  record, 
I  see  no  reason  why  it  should  not  have  had  jurisdiction  in 
tlie  case  before  us. 
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April*  As  to  the  merits  of  the  case.  I  concur  with  the  Judges  ia 

1809.  •»       w 

the  following  opinion,  which  has  been  unanimously  agreed  to. 
'^  This  Court  is  unanimously  of  opinion,  that  there  is 
^^  error  in  the  judgment  of  the  District  Court,  in  this,  that 
*^  the  appellee,  on  his  first  application  to  the  County  Court  of 
^'  Powhatan^  for  leave  to  build  a  mill  on  Mahook  creek, 
'^  stated  that  he  was  owner  of  the  lands  on  both  sides  of  the 
^^  said  creek,  (the  bed  whereof  belongeth  to  himself,)  when 
**  it  appeared  in  evidence,  that  a  part  of  the  dam  of  the  ap- 
^^  plicant  will  run  on  the  lands  of  the  appellant  Thomas  WiU 
"  kinson:  the  said  judgment  is  therefwe  reversed  with 
"  costs  ;  and  that  of  the  County  Court  affirmed  ;  and  the 
"  petition  of  the  appellee,  and  the  subsequent  proceedings 
*^  thereon  in  the  County  Court,  ordered  to  be  dismissed*^ 
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Virginia,  to  wit: 

At  a  General  Court  held  at  the  Capitol,  in  Rich- 
mond, the  llth  day  of  June ^  1808. 

The  Commonwealth  against  Josiah  M'Clenegan. 

UPON  an  adjourned  case  from  the  District  Court  held  at  What  process 
ji^  _,  ought   to    be 

Morgan    iown.  awarded  upo« 

"  The  court  are  unanimously  of  opinion,  that  where  an  in-  *"  'present-"' 
"  dictment  or  presentment  is  found  by  a  Grand  Jury  against  "'fJi'e^eJJjp 
**  any  person   for  a  misdemeanor,  to  which  the  law  has 
^^  aflixed  an  infamous  or  corporal  punishment,  that  the  Court 
^^  before  whom  such  presentment  or  indictment  is  found, 
^^  may,  in  its  discretion  award  a  capias  in  the  fiist  instance  ; 
^^  and  that,  upon  indictments  and  presentments  of  an  inferior 
**  nature,  such  Court  ought,   after  two  venire  facias^s  hav* 
"  been  returned  not  found,  to  award  a  capias;  it  is  there- 
"  fore  ordered,  that  it  be  certified  .  to  the  Morgan   Town 
"  District  Court,  that  a  capias  ought  to  be  awarded  in  this 
^  case." 
A  copy. 

Teste,  WILSON  ALLEN,  C.  G.  C, 
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ABATEMENT. 

i..  When  a  suit  in  chancery  has  abated 
'  by  the  death  of  the  defendant,  after 
answer  filed,  and  the  cause  set  ibi* 
hearing,  it  geenu  tnat  his  executor 
cannot  demur  to  the  equity  of  the  bill, 
or  plead  anv  matter  which  might  not 
have  been  pleaded  by  the  defendant, 
in  that  state  of  the  proceedings  ;  but, 
if  no  objection  be  made  to  a  demurrer, 
&c.  and  the  parties  proceed  to  take 
depositions,'  it  \jirill  be  an  implied  wai- 
ver of  such  irreg^arity.  Pope,  &c.v. 
Totole9,  &c.      '  4,7 

2.  A^r  answer  filed,  though  there  be 
no  plea  in  abatement,  the  bill  should 
be  dismissed,  if  it  appear  fW>m  the 
face  of  it,  that  the  subject  matter 
was  not  proper  for  a  Court  of  Equity. 
Poilard  V.  PatttrtonU  AdttCvy  67 

3.  An  appeal  having  abated  at  the  March 
term  by  the  death  of  the  appellant,  a 
ittre  facioM  may  be  awarded  at  the 
Qctober  term  followmg  to  revive  it. 
Butter  V.  Wallace^  217 

ACCEPTANCE. 

1  •  A  general  acceptance  of  an  order  bhids 
the  acceptor  to  the  payee,  by  whom 
Vol.  III.  4  D 


the  same  was  taken,  bmajidey  and  for 
a  valuable  consideration  paid  by  him  ; 
notwithstanding  the  consideration^ 
which  induced  the  acceptance,  after- 
wards fails,  without  any  fault  on  the 
part  of  the  payee.  Corbine  AdnCr  v. 
Southgate,  319 

.  An  action  of  debt  will  not  lie  against 
the  acceptor  of  a  bill  of  exchange. 
Smith  V.  Segar,  394 

,  The  acceptance  of  rent,  after  a  for- 
feiture accnied,  is  an  equivocal  act, 
and  may,  or  may  hot,  amount  to  a 
waiver  of  the  forfeiture,  according  to 
the  quo  ammo  with  which  the  rent 
was  received.  yonetU  Devisees  v. 
lioderts,  436 


ACCEPTOR, 
See  AccEPTANCB^ 

ACClDENf. 

1.  If  something  agreed  oft,  by  the  parties 
to  marriage  articles,  at  the  time,  was 
omitted  through^oiirf  or  accident,  pa^ 
roi,  or  other  evidence  dehors  the  arti- 
cles, is  admissible  to  supply  the  defect.  * 
'  See  Makriacb  Articles,  No.  3. 
Tabb  and  others  v.   Archer  and  others, 

AOOf 
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ACCOUNTS. 

1.  It  is  not  sdiijiMit,  in  an  account,  to 
charge  balances  of  other  accounts  as 
rendered  and  agreed,  without  producing 
the  accounts  so  alleged  to  have  been 
a^;reed,  (if  in  existence,)  and  proving 
them  as  alleged,  unless  there  be  proof 
of  the  defendant's  acknowledgment 
of  the  justice  of  such  accounts,  or  of 
his  promise  of  payment  ^  Le^UU 
£x*r  V.  Bacoth  &c.  ^  89 

2.  A  creditor  kept  an  account  current 
with  his  debtor;  and  also  an  interest 
account,  in  which  he  charged  the 
several  items  of  dSit  to  a  particular 
period,  and  gave  credit  by  biterest  on 
the  several  payments  to  the  same  pe- 
riod, and  charged  in  the  account  cur- 
rent, the  balance  appearing  in  the  in- 
terett  account.  A  balance  being  then 
struck,  and  a  new  account  opened,  in. 
which  interest  was  charged  on  that 
balance,  thus  consisting  of  principal 
and  interest  ;  it  was  held  to  be  coin- 
pound  interest^  and  not  allowable,    Ik 

ACTION. 

1.  An  action  of  trespass  lies  against  a 
High  Sheriff  for  the  tortious  act  of 
his  deputy,  a*  tuch.  Moore's  Adm'r 
V.  Davoney,  &c.  127 

2>  If  an  administrator  declare  (m, tres- 
pass) that  the  defendant  with  force 
and  arms  entered  his  (the  plaintiff's) 
close,  and  took  therefrom  certain 
slaves  belonging  to  the  estate  of  his 
intestate,  it  will  be  intended  after 
verdict,  that  the  trespass  was  commit- 
ted on  the  plantation  df  the  intestate, 
and  that  the  plaintiff  was  in  possession, 
for  the  purpose  of  finishing  the  crop, 
by  virtue  of  the  act  of  assembly.  (1 
I(ev.  Code,  p.  166.)  Ibid. 

3.  An  action  cannot  be  maintained  by  a 
mercantile  company  on  a  bond  paya- 
ble to  A.  F.  individually,  without  aver, 
ring  Mn  the  declaration  the  said  bond 
to  have  been  gfiven  to  A.  F.  for  their 

'  use,  or  to  have  been  assigned  to  them 
by  A.  F.  or  by  his  legal  representa- 
tives.   Gordon  et  al  v.  Brcfwjie's  Ex*r, 

219 

4.  Tlie  assignee  of  a  bond  cannot  su^  as 
obligee,  hut  must  set  forth  tlje  assign- 
ment in  his  declaration,  Ihid. 

5.  Trespass^  assault  and  battery,  and 
false  imprisonment,  will  not  lie  ugainMt 
the  plaintiff,  for  suing  out  a  writ  of 
capias  atl  *atisfacitndwtn  and  causing 
U»e  defendant  to  be  taken  in  execu- 


tion while  he  was  atttnding  Court  as 
a  witness,  under  th«  protection  of  a 
tubpttna,  although  the  debt  for  which 
the  execution  issued  had  been  previ* 
ously  paid.  Moore  v.  Chapman^  260 
Nor  can  any  action  be  sustained*  or 
it  seems,  till  the  process  of  execution 
be  quashed  or  superseded.  Ibid, 

6.  Appearance  and  pleadine  to  the  oc- 
tion  cures  all  errors  in  uie  process.^ 
Titrbervilie  v.  Long,  309 

7.  An  action  of  debt  will  not  lie  against 
the  acceptor  of  a  bUl  of  exchange. 
Smith  V.  Segar,  394 


ACTS  OF  ASSEMBLY. 
See  Statutbs,  Exposition  of. 

ADMINISTRATORS. 
See  Executors  and  Admivistratoss. 

AD  ^UOn  DAMNUM. 

1.  Writ  of,  could  not  be  sued  out  by 
tenant  in  tail  who  had  bargained  and 
sold  to  his  own  right  heir  ;  a  bare  fee 
having  been  conveyed  thereby,  which 
was  voidable  by  ^  issue  in  tail,  but 
notl)y  the  tenant  :  and  the  tenant  be- 
ing  no  longer  seised,  which  was  ab- 
solutely necessary  to,  enable  him  to 
sue  out  8u6h  writ  Gleets  Heirs  v. 
Scott  and  others,  278 

2.  -The  lawfiil  emanation,  execution  and 
return  of  a  writ  of  ad  quod  dumnutn^ 
to  value  land  intended  to  be  applied 
to  public  uses,  immediately  devests 
the  title  of  the  individual  owner  to 
the  iand  so  valued,  and  transfers  it  to 
the  Commonwealth  in  full  and  abso- 
lute dominion  ;  such  owner  remaining 
entitled  only  to  the  valuation  momty 
and  damages  assessed  by  the  junr- 
The  Attorney-General  v.  Tmrpin,     548 

o.  Interest  is  not  to  be  allowed  on  such 
valuation  money  or  damages,  unless 
the  claimant  applied  to  the  auditor 
for  his  warrant,  *  and  was  refused  it : 
or,  having  obtained  it,  was  refVisecr 
payment  at  the  treasury.  Ibid.  See 
Revaluation. 
4.  If  the  applicant  to  l^uil{{.  a  mill,  state 
,  that  he  is  the  owner  of  the  land  on 
both  sides  tlie  water-course,  when,  in 
truth,  he  is  npt«  the  wdt.  of  ad  quod 
damnum  and  inquisition  taken  upon 
it,  ought  to  be  quashed.  J^kinson  t. 
Mayo,  565 
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AFFIDAVIT. 

An  ex  parte  affidavit  taken  in  London  prior 
to  the  American  revolotion,  under  the 
act  of  parliament,  5  Geo,  II.  c.  7.  s.  1. 
is  not  admissible  evidence  in  our 
Courts.  LetaU*9  £x*r  v.  JBacon, 
&c.  89 

AGREEMENT. 

1.  A  parol  promUe  by  a  father  to  his  - 
daughter's  husband  before  the  mar- 
riage, is  a  sufficient  consideration  to 
sustain  a  written  agfreement  made 
afWroarrisge,  if  such  written  agree- 
ment be  otherwise  sufikient  under 
the  sutute  of  frauds.  So  also,  if  the 
marriage  be  had  on  the  father's  re-  q 
guest.  Argenhright  ▼.  Campbell  and 
wife,  X44 

'2.  An  agreement  conceniing  the  purchase 
of  buids,  perfected  by  the  execution 
of  a  conveyance  on  the  part  of  the 
seller t  and  by  acceptance  thereof,  and 
payment  of  the  purchase-money,  or 
execution  of  a  bond  or  bonds  for  the 
same,  on  the  part  of  the  purchaser, 
is  fhial  and  conclusive  between  the 
parties  and  their  heirs,  in  lam;  and 
ought  not  to  be  disturbed  in  etptity, 
unless  Jraud,  or  some  manifest  mis-  i. 
•  tah  in  such  conveyance,  or  bond*  be 
shewn  and  proved;  or  unless  some 
note  or  memorandum  in  writing  be 
made,  pursuant  to  the  statute  of 
frauds  and  perjuries  (if  subsequent 
to  that  statute)  at  the  time,  or  af^er 
the  execution  of  such  conveyance  or 
bond,  whereby  it  may  appNcar  that 
the  psrties  had  agreed  to  some  further 
explanation  or  modification  of  the  2. 
terms  of  the  agreement  as  therein 
specified.     Vance  v.  WaUer,  288 

3.  See  Marriage  Articles^  No.  1,  2, 

3,  4,  5,  6,  7,  8,  9. 

4.  In  the  construction  of  agreements,  the  3. 

whole  must  be  taken  together.     Tab6 
and  others  y.  Archer  and  others,       400 

—435 

AMBIGUITY. 

li  A  latent  ambiguity  in  marriage  articles  4. 
rtiaV  be  explained  by  parol  or  other 
evidence  dehors  the  articles.       See 
Marriage  Articles,  No.  3.   Tahb 
and  others  v.  Archer  and  others,      400 


AMENDMENT. 

].  If  the  damages  be  laid  high  enough  in 
the  writ,  though  the  Jury  find  more 
than  are  laid  in  the  declaration,  the 
writ  may  be  referred  to  for  the  pur- 
pose of  tfnendment,  and  the  judg- 
ment  will  be  sustained.  Palmer  and 
Subanit  V.  MiU,  502 

ANSWER,  IN  CHANCERY. 

.  Thouffh  an  answer  be  filed,  and  no  plea 
in  abatement  to  the  jurisdiction  of 
the  court,  still  if  the  hill,  upon  the 
face  of  jt»  present  not  a  proper  sub- 
ject for  a  court  of  equity,  it  should 
be  dismissed.  Pollard  v.  Patterson's 
Adm*r,  67 

In  a  suit  against  a  perscm  alleged  to  be 
a  purchaser  with  notice,  it  is  not  suf- 
ficient for  the  defendant  in  his  answer 
to  say  that  he  had  no  i^otic^  of  a  prior 
equity  at  the  time  of  the  burchase.  It 
must  appear  whether  he  nad  obtained 
a  conveyance  before  he  received  notice 
of  the  plaintiff's  claim.  Eooner  v. 
Donnally  and  others,  316 

APPEAL. 

Prior  to  the  act  of  180r,  the  Court  of  ^ 
Appeals  had  power  to  grant  appeals 
from,  or  writs  of  supersedeas  to,  the 
several  Superior  Courts  of  Chancery, 
at  any  time  wkhin  three  years  af^er 
such  decrees  were  pronounced  ;  and 
since  the  said  act,  any  Judge  of  the 
Court  of  Appeals,  out  of  Court,  has 
the  same  power.  Tomiinson  v.  J)il- 
liardf  and  Mackey  v.  Bell,  199 

An  appeal  having  abated  at  March 
term  by  the  death  of  the  appellant,  a 
scire  facias  to  revive  it  wak  awarded 
at  the  ensuing  October  term.  Muster 
V.  IVallace,  '      217 

The  power  of  the  Superior  Courts  of 
Chancery  to  grant  appeals  from  inter- 
locutory decrees,  in  certain  cases,  is 
not  limited  to  tlie  terms  at  which  such 
decrees  were  rendered,  but  may  be 
exercised  at  any  subsequent  term. 
WriFht  V.  Downey,  259 

Where  the  appellee  dies,  the  Court 
will  not  take  up  the  appeal  in  the 
name  of  his  executors,  witJiout  giving 
the  appellant  notice  by  a  scire  facias  ; 
•especially  where  a  great  length  of 
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tinre  has  elapsed  since  the  appeal. 
Scott  V.  Adanu,  501 


assignee  of  a  title-bond.    Hoooer  y. 
Dormally  and  otherg,  319 


APPEALS,  CQURT  OF 

1 .  The  Court  of  Appeals  n^y  grant  ap- 

peals from  decrees  of  a  Superior 
Court  of  Chancery,  or  writs  of  error 
or  supenedeat,  at  any  time  within 
three  years  ;  and  any  Jud^e  of  that 
Court,  may  do  the  same,  out  of  Court, 
within  the  same  period,  notwithstand- 
ing the  act  of  1807.  Tomlmon  v. 
Dilliard,  and  Mackey  v.  Bell,         199 

2.  Practice  of,   in  reversing  judgments, 

where  there  has  been  an  appeal  from 
a  County  to  a  District  Court,  and 
the  cause  remanded  for  further  pro- 
ceedings. See  Judgment,  No.  2. 
and  LyorCt    Ex'r,    &c.    v.    Gregory^ 

"m 

S-  If  the  Clerk  of  the  Court  of  Appeals 
be  directed,  by  the  Court,  to  set  aside 
a  judgment,  and,  by  misapprehen- 
sion, the  entry  of  the  order  be  omit- 
ted, it  may  be  done  at  a  subsequent 
term,  and  the  cause  redockcted. 
Beasley  v.  Owen,  449 

app£;ahai^ce. 

1.  Appearance  and  pleading  to  the  actiont 
cures  ail  errors  in  the  process.  Tur- 
berviUe  v.  Long,  309 

APPORTIONMENT  OF  RENT. 

1.  In  an  action  of  'debt  for  rent,  the  de- 

fendant, on  the  plea  of  nil  dekit,  may 
give  in  evidence  any  special  circum- 
stance, shewing  that  the  rent  ought 
to  be  apportioned.  J^'ewton  v.  Wilson, 
,       .  •      470 

2.  A  lease  was  made  of  a  mill,  together 

with  a  tract  of  land  adjoining,  and  a 
blaci  man  as  miller,  for  a  term  of 
years,  rendering  an  annual  rent ;  the 
miller  had,  previously  to  the  lease, 
been  emancipated  by  the  lessor  by  a 
deed  entered  of  record,  and,  before 
the  expiration  of  the  first  year,  left 
the  service  of  the  lessee.  It  was 
held  that  the  lessee  was  enticed  to  an 
ijjportionment  of  the  rent.  Ibid. 

ASSIGNEE. 

1.  Who  oug^t  to  be  parties  to  a  bill,  for  a 
sj)ecific  conveyance,  brought  by  tbe 


ASSIGNEE  OF  A  TERM. 

1.  Under  what  circumstances  a  subse- 
quent lease,  made  by  the  landlord, 
of  demised  premises  in  the  occupa- 
tion of  the  assignee  of  a  residue  of 
the  term,  will  not  be  (leemed  an  evic- 
tion of  the  lessee,  nor  bar  the  landlord 
fjom  recovering  of  him  a  balance  due 
for  rent  on  5ie  original  contract. 
Cooke  V.  Wise,  463 

ASSIGNMENT, 

^.  An  assignee  of  a  bond  cannot  sue  as 
obligee,  but  must  set  forth  the  as- 
signment in  his  declaration.  Gordon 
et  al.  V.  Brcmne^s  £xV,  .  219 

ATTORNEY-GENERAL. 

1.  Under  what  circumsUnces  a  biU  eihi- 

bited  against  the  Attorney-General 
requiring  him  to  answer,  {hut  not  upon 
oath)  will  be  regarded  as  a  pctitton 
of  right.  The  Anom^-Qeneral  ^ 
Turpin,  ^** 

AVERMENT. 

1  The  gist  of  the  action  must,  in  all  cases, 
be  directly  and  positively  averred  in 
the  declaration ;  thercforfe,  if,  m 
trespass,  the  plaintiff  declare  "for 
«'  that  %vhereas,''  &c  and  do  not  make 
a  positive  fivem\ent,  it  is  error,  and 
will  not  be  cqred  by  verdict.  MoorV^ 
Ad»n'r^-Dav}nfy,ix.Q.  .  ^^ 

2.  It  is  now  settled  that  a  declaraUon  in 

trespass,  or  casf  for  a  tort,  which  be- 
gins "  for  that  vjhereas,'*  &c.  and  con- 
tinues by  way  of  recital  to  the  end,  is 
insufficient ;  and  that  such  error  la 
fatal  after  verdict  or  general  demurrer. 
Lomax  v.  Jlord,  .       .    271 

3.  What  averment  in  a  dcchu^tion  is  ne- 

cessary where  an  action  is  brought  by 
a  mercantile  firm,  on  a  bond,  given 
to  a  person  individually.  See  Gordon 
€t  al,  V.  Browne's  £x*r,  219 

4.  It  was  not  necessary,  in  actions  in  the 

District  Courts,  to  aver  in  the  decla- 
ration that  the  cause  of  action  arose 
v)ithin  the  jurisdiction  of  the  Court  g 
but  it  seemsi  that  such  averment  is 
necessary  in  actioDS  in  Corporation 
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Courts    only*       Turbcrvilk    v.     Long, 

9 
B 

BASE  FEE. 

1-  Tenant  In  tail  (before  our  act  of  assem- 
bly for  docking  entails)  might,  by  a 
deed  of  bargain  and  sale,  convey  a 
base  fee  (a  defeasible  estate)  voida- 
ble by  the  issue  in  tail,  but  not  by 
himself.  Therefore,  a  tenant  in  tail 
having  bargained  and  sold  to  his  own 
heir  at  law  in  fee,  could  not  after- 
wards sue  out  a  writ  of  ad  quod  dam- 
num  to  bar  the  entail ;  being  no  long- 
er seised  of  an  estate  tail,  which  was 
absolutely  necessary  to  authorise  him 
to  sue  out  such  wnt.  Gleeson*s  Seirs 


V.  Stott  and  others^ 

BASTARDS. 


278 


1.  An  lUeG^timate  child,  born  before  the 
1st  of  January,  1787,  of  parents  who 
intermarried  also  before  that  period, 
(the  father,  who  died  in  1799,  having 
recognised  the  child  by  his  will  as  his 
own,  though  born  before  viciUock,)  is 
entitled  to  an  equal  distribution  of  the 
father's  unbequeathed  estate,  with  his 
other  children  bom  after  (be  mar- 
riage. Itice  et  al.  v.  Efford  et  al.  225. 
See  also  Stones  v.  Keeling  228.  note, 
and  Sleighs  v.  Strider,  229.  note,-  in 
the  former  of  vihich  the  issue  of  a 
marriage,  deemed  null  in  lav>,  bom 
BEFORE  the  passing  of  the  act  of  17 85, 
the  father  dying  afterviords,  v:as  held 
to  be  legitimate  ;  and  in  the  latter  the 
same  point  occurred  as  in  Mice  et  al.  v. 
Efford  et  al. 

BLANKS. 

%.  Id  an  action  of  assault  and  battery,  after 
a  general  verdict  for  the  plaintiff,  on 
the  pleas  of  •*  not  guilty"  and  "  son 
**  assault  demesne,**  judgment  ought 
not  to  be  arrested  on  the  ground  that 
the  time  was  left  blank  in  the  declara- 
tion.   Digges  v.  Norris,  268 

fi.  After  verdict,  the  damages  having  been 
left  blank  in  the  declaration,  the  court 
will  inspect  the  writ  and  supply  them 
from  it,  Jbid. 

BILL,  IN  CHANCERY. 

4*  Ought  to  be  dismissed,  even  <<  after  an- 
*J  Bwer  filed  and  no  plea  in  abatement 


*•  to  tlie  jurisdiction  of  the  Court,"  if, 
from  the  face  of  it,  the  subject  was 
m3t  proper  for  a  Court  of  Equity.  Pol- 
lard V.  Patterson^s  Adm^r,  67 
2.  A  biU  exhibited  in  the  High  Court  of 
Chancery,  against  the  AttomeyiGe- 
neral  as  representing  tJie  Common- 
wealth, but  not  requiring  him  to  an- 
swer on  oath,  was,  in  this  case,  re- 
ceived as  equivalent  to  a  petition  to 
that  Court.  The  Attorney-General  v, 
Turpin,                                             543 


BILL  OF  EXCEPTIONS. 

1.  A  paper  intended  as  abiU  of  exceptions 
to  an  opinion  of  a  District  Court,  (two 
Judges  being  present,)  ought  not  to  be 
considered  as  such,  if  not  signed  by 
both  the  Judges.  Gordon  et  al.  v. 
£rov>ne*s  Ex*r,  219 

BILL  OF  EXCHANGE. 

1.  See    Acceptance,    No.   1.     Corbin'i 

Adm^rfV.Southgate,  3I9 

2.  An  action  of  debt  will  not  lie  against  the 

acceptor  of  a  bill  of  exchange.  Smith 
V.  Segar,  394 

BOND. 

1.  Under  circumstances,  a  written  instru- 

ment was  held  to  be  a  good  bond, 
with  collateral  condition,  though  the 
obligor's  name  was  not  signed  oppo- 
site to  the  seal,  but  between  the  penal 
part  and  the  condition,  and  the  name 
of  the  oblipee  was  signed  at  the  foot 
of  the  condition,  with  a  seal  annex- 
ed;  botli  signatures  being  attested 
by  the  same  witnesses,  ^rgenbright 
y- Campbell  and  wife,  144 

2.  How  an  action  may  be  brought  by  a 

mercantile  firm,  on  a  bond,  given  to 
A.  F.  individually;  and  what  aver- 
ments are  necessary,  in  the  declara- 
tion. See  Pleadikc,  No.  6.  Gor- 
don  et  al.  v.  Browne's  Ex'r,  219 

3.  An  assignee  cannot  sue  as  obligee,  but 

must  aver  tlie  assignment  m  liis  de- 
claration, /^v. 

4.  What  variance  between  the  bond  de- 

clared on  and  that  pven  in  evidence 
to  the  Jury,  will  be  immaterial  after  a 
general  verdict  for  the    defendant. 

Ibid: 
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BOUNDARIES. 

.1.  A  count,  on  a  writ  of  right,  referring  to 
boundaries,  a*  h^  a  survey  made  in 
the  eoMM,  suflScienllv  describes  the 
boundaries  of  the  land  in  ctispute. 
Turbervilie  r.  Long,  309 

C 

CANCELLING. 

See  Revocation. 

CAPIAS. 

1.  When  a  capiat  may  be  awarded,  in  the 

'    first  instancet  upon  an  indictment  or 

presentment  for  a  misdemeanor.   The 

CdmmonweaUh  v.  M*Cienagen,       575 

CERTIFICATE. 

1.  When  a  bare  certificate  of  appointment 
is  deemed  equal  to  a  commission. 
jDtvv.  Judget  Svteet  Springe  D.  C.    1 

CHANCERY- 

'  1.  The  true  construction  of  the  29th  sec- 
tion of  the  act  reducing  into  one  the 
several  acts  concerning  the  High 
Court  of  Chancery  (I  Rev.  Ofde,  p. 
66.)  is,  that  if  it  appear  from  the  face 
of  the  will,  that  the  matter  is  not  pro- 
per for  a  Court  of  Equity,  it  should 
be  dismissed ;  even  ^*  after  answer 
'*  ^ed,  and  no  plea  in  abatement  to 
•*  6ie  jurisdiction  of  the  Court.  •*  •  P^i- 
lard  V.  Pattereon'e  AdnCr*  67 

%  Tile  Courts  of  Chancery  have  jurisdic- 
tion in  all  cases  where  property  taken 
fai  esecution  on  behalf  of  the  Com- 
moRWcaltb,  is  claimed  by  any  person, 
vnder  a  mortgage  or. deed  of  trust ; 
and  if  such  mortgage  or  deed  of  trust 
be  flMmd  wrt  to  have  been  duly  record- 
ed, msiy  {notwithetanding  no  fraud  he 
proved)  decree  the  same  to  be  void  as 
against  ^  claim  of  the  Common- 
wealth. Mooree  Ei^r  v.  The  Aw 
ditor,  232 

CHANCERY,  SUPERIOR  COURTS  OF. 

1.  The  T)0wer  of  the  Superior  CourU  of 
Chancery  to  grant  appeals  from  inter- 
locutory  Screes,  is  not  limited  to  the 
terms  at  which  such  decrees  were 
rendered ;  but  may  be  exercised  at 
sny  subeequciit  term.  Wright  r. 
Da^ne^,  259 


CHARGE. 

I.  A  epecific  fund  was  charged  with  the 
payment  of  debts,  by  will,  and  the  ge» 
neralfund  dispos^  of,  WJer  the  p^ 
ment  of  the  testator**  deCu ,-  held  tluit 
the  act  of  limitations  barred  a  reco- 
very out  of  the  general  fund,  but  not 
out  of  the  specific.  Levns*s  Eo^r. 
V.  BacoH,  &c.  89 

CLERK  OF  COURT. 

1.  If  illegally  ousted  from  his  office,  the 

writ  of  mandamus  is  the  proper  reme- 
dy to  restore  him.  Dew  v-  yti4gf* 
A'foert  Springs,  D.  C,  I 

2.  A  person  appointed  Clerk  of  a  District 

Court,  in  vacation,  had  the  whole  of 
the  ensuing  term  to  give  bond  and 
security,  Ihid^ 

3.  A  certificate  of  appointment  is  suffi- 

cient :  there  need  not  be  a  commU' 
sion  "  in  the  name  of  the  Common- 
«« wealth,"  ^  Ihid. 

4.  In  what  cases  the  omission  of  the  Clerk 

of  tlie  Court  of  Appeals  to  set  aside 
an  order,  may  be  corrected  at  a  sub- 
sequent term.  iSs^A»»BALS,  Court 
OF,  No.  3.  and  Beasley  v.  Oaen,    449 

COMMISSION. 

1.  A  certificate,  that  S.  D.  is  M»pointed 
Clerlt,  &c.  signed  and  sealed  hy  a  ma- 
jority of  the  Judges  of  the  General 
'Court,  (yiithout  styling  themsehee 
such,)  is  a  sufficient  commission ;  and 
it  need  not  run  •*  in  the  name  of  the 
•'  Commonwealth ;"  nor  mention  that 
the  vacancy  happened  between  term 
and  term  ;  nor  state  the  unure  of  the 
office.  Dev>  v.  fudges  Svjeet  Springe 
D.  <?.  A 

COMMONWEALTH. 

1.  The  Courts  of  Chancery  have  jurisdic- 
tion *m  all  cases  where  property  Uken 
in  execution  on  behalf  of  the  Com- 
monwealth, is  claimed  by  any  person 
under  a  mortgage  or  deed  of  trust; 
and,  if  such  roottgage  or  deed  of 
trust  be  found  not  to  have  been  <*«(f  **: 
corded,  may  {notv)ithstanding  nofraua 
be  proved)  decree  the  same  to  be 
void  as  against  the  claim  of  the  Com- 
monwealth. Moore^s  Eic'r  y.  TJe 
Auditor,  232 


INDEX  TO  THE  PRINCIPAL  MATTCTS. 


5g^ 


X  The  ftamdy  given  by  the  6ch  section  of 
the  act  passed  the  15th  of  Ihcewibert 
1793,  **  to  reduce  into  one  the  seve- 
**  nU  acts  ooncernixtg  the  Auditor  and 
**  Treasurer/*  is  not  confined  to  mat' 
ters  of  accountf  but  extends  to  every 
right  in  /otu  or  equity  which  any  per- 
son III  entitled  to  demand  of  the  Com- 
monwealth. The  Atfomey-General  v. 
Turtiin,  548 

3.  A  bill  exhibited  in  the  Hig^  Court  of 

Chancery,  against  the  Attorney-Gene- 
ral as  representing  the  Common- 
wealth, but  not  requiring  him  to  an- 
swer OH  oatky  was,  in  this  case^  re- 
ceived as  equivalent  to  a  petition  to 
that  Court,  Ibid. 

4.  Appointment  of  a  Clerk  of  a  District 

Court,  need  not  be  by  commission, 
running  in  the  name  of  tlie  <*  Com- 
"  MONWEALTH.»*  See  Commission, 
No.  1,  mut  Deo  V.  Judge*  Svteet 
/Sftrings  D.  C.  1 

COMPOUND  INTEREST. 


It  What  deemed  such- 
Y.  ^acottg  kc 


See  LevsitU  Kx'r 
89 


CONSIDERATION. 

1.  See  Marriage,  No.  1.  Slaves,  Na  3. 

2.  When  a  parol  promise  before  marriage 

will  be  a  sufficient  considerati^^n  to 
sustain  a  written  agreement  after- 
naardt ;  or,  if  the  marriage  be  had  on 
the  fatlter's  request  Jlrgenbright  v« 
Campbell  and  wife,  144 

3.  A  general  acceptance  of  an  order  binds 

thie  acceptor  to  the  payee,  by  whom 
the  same  was  taken,  bona  fide,  and  for 
a  valuable  consideration  paid  by  him ; 
notwithstanding  the  consideration 
which  induced  the  acceptance  aiter- 
wacds  fails,  without  any  &ult  on  the 
part  of  the  payee.  Corbin's  AdnCr 
y^Southgate,  319 

CONSTRUCTION. 

1.  In  tbe  construction  of  agreements,  the 
vihole  must  be  taken  together.  Tabb 
and  others  v.  Archer  and  other St        400 

—  of  the  rule  as  to  allowing  one  term  to 
prepare  for  trial,  after  new  parties  are 
made.     Scott  v.  ^danu,  501 

%  Of  acts  of  Assembly.  See  Statutes, 
Construction  of. 

^  Of  the  6th  section  of  the  act  passed 
the  1 5th  of  i>fcrtn^r,  1792,  "  to  re- 


"  duce  into  one  the  sevtral  acta  eon- 
"  ceming  the  Auditor  i^id  Treasurer.'* 
Tke  Attomey-Gtneral  v.  Turpin,     548 

CONTRACT.      See     Agrebmbnts. 
Marriage,   No.   I.     Slaves,    No.  3. 

1.  An  indorsement  made  on  articles  by  the 
husband  and  wife,  subsequent  to  the 
marriage,  can  neither  be  regarded  aft 
a  part  of  the  original  contract,  nor  as 
explanatory  thereof.  Tabb  and  others 
V.  Archer  and  others^  409 

CONTRACTS. 

1.  Infants  may  contract  by  marriage  arti- 
cles or  settlements,  apd  sudi  con- 
tracts will  bind  them  when  of  futt 
age.  Tabb  and  others  v.  Archer  and 
others,  400 

2.  See  Infants,  No.  2.  Marriagb  Ar. 
ticles,  1,  2,  3,  4, 5,  6.  9.  p.  400. 

3.  In  the  construction  of  agreements,  the 

whole  must  be  taken  together.  Tabb 
and  others  V.  Archer  and  others^       400 

CONVEYANCE. 

1.  Where  husband  and  wife  sue,  in  right 

of  the  wife,  for  a  title  to-  a  tract  of 
land,  the  conveyance  should  be  de- 
creed to  be  made  to  the  wife  only. 
Argenbrighty.  Campbell  and  ni/e,   144 

2.  In  a  suit  against  a  person  alleged  to  be 

a  purchaser  vtith  notice,  he  must  shew 
on  his  part  tliat  he  had  obtained  a 
conveyance  before  he  received  notice ; 
it  not  being  sufficient  that  he  had  n» 
notice  at  the  time  of  the  purchase, 
Hoover  V.  Donnally  and  others,       316 

3.  Any  conveyance  made  after  marriage 

by  the  husband  and  wife,  or  either  of 
them,  with  intention  to  defeat  the 
rifi^hts  of  those  entitled  to  the  benefit 
of  marriage  articles,  will  be  set  aside 
by  a  Court  of  Equity.  <S^  Marriagb 
Artici.es,  No.  2.  Tabb  and  others  v. 
•Archer  and  athers,  400 

CORPORATION  COURTS. 

1.  It  seemsihsit  an  averment  that  the  cause 
of  action  arose  wtJbin  the  jurisdiction 
^  the  Court,  is  necessary  in  actions 
in  Corporation  Courts  only,  Turber^ 
Tiliev.  Lang,  ^09 
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2.  As  to  jurisdiction  at  quarterly  terms.   2. 
See    County    and    Corporation 
Courts,  and  Wilkinson  v.  Mayo^  565 


COUNT. 

1.  What  circumstances  are  sufficient  to 

cure  the  omission  to  mention  in  the 
count,  on  a  writ  of  right,  the  County 
where  the  land  lies.     Twrberoille  v. 

Long.  ^         ,      .    5^   1. 

2.  A  6ount,  on  a  writ  of  right,  referring  to 

bouifdaries,  as  by  a  survey  made  in  the 
cause,  sufficiently  describes  the  bound- 
aries of  the  land  in  dispute,        Ibid, 

COUNTY  AND  CORPORATION!   2. 
COURTS. 

1.  May  decree  that  a  defendant  residing 
witliin  their  limits  shall  convey  lands  3. 
lying  in  another  County  of  Corpora- 
tion, and  enforce  the  decree  unon  the 
person  of  such  defendant  enly ;  but 
such  decree  does  not  of  iuelf  vest  any 
legal  title;  nor  can  it  be  received  as 
evidence  of  such,  upon  the  trial  of  an 
ejectment.  Aldridgt  ei  dl.  v.  Giltis  et  4. 
al,  .     136 

3.  The  County  and  Corporation  Courts,,  5, 

at  quarterly  terms,  may,  in  their  dis- 
cretion, receive  the  probate  of  deeds  or 
wills,  or  decide  controversies  con- 
cerning mills,  &c.  or,  indeed,  trans^ 
act  any  business  embraced  by  the 
general  jurisdiction  of  the  Courts; 
but,  at  a  monthly  session,  they  cannot 
take  jurisdiction  of  any  case  express- 
ly and  exclusively  assigned  to  a  quai;^^ 
torly  term.     Wilkinson  v.  Mayo,    565 


COURT  OF  APPEALS. 

iSeff   Appea.t.5,  Coort  or. 

CREDITORS. 

Under  what  circumstances,  slaves  sent 
by  a  father  to  his  daughter's  husband, 
immediately  ajfter  the  marriacr^  will 
be  presumed  a  gift  in  consideration 
of  the  marriage ;  and  the  rights  of 
the  husband's  representatives  (no 
fraud  appearing)  will  be  protected 
agwnst  the  claims  of  the  father's 
creditors,  though  the  slaves  had  not 
been  three  years  in  the  possession  of 
the  son-in-law.  Moore^s  Adm*r  y. 
^av>ney.  See  127 


Not  affected  by  a  deed  of  trii^t  oo^' 
mortgage  of  a  slave  or  other  personal 
estate,  (not  having  notice,)  unless  the 
same  be  proved  l>y  three  witnesses^ 
or  acknowledge  by  the  party,  and 
duly  recorded.  Jfeftwre**  Ex*rs.  v.  The, 
Auditori  -      233^ 

DAMAGES. 

After  .vtt'dict,  in  an  action  of  trespass, 
assault  and  battery,*  the  damages 
having  been  left  blank  in  the  declara- 
tion, the  Court  will  inspect  the  writ, 
and  supply  them  from  it  J>rgges  v. 
JVbrris,  '  268 

Interest  is  not  recoverable,  by  way  of 
damages,  in  an  action  of  debt  for 
i^nt  arrear.  Cooke  v.  Wise,  463.  JVeto- 
tonv.  Wilson,  470 

If  the  damages  be  laid  high  enough  in 
the  writ,  though  the' Jury  find  more 
than  are  laid  in  the  dedaraHon,  the 
writ  may  be  referred  to  for  the  pur- 
posie'  of  amendment,  and  the  judg- 
ment will  be  sustained.  Palmer  and 
Eubank  v.  Mill,  502 

See   AD    Q.UOD    DAMNUM,   No-    2,  3. 

The  Attorney-General  v.  Turpin,      548 
See  Revaluation,  No.  1.  Ibid, 

DATE. 

After  a  general  verdidt  for  the  plaintiff, 
in  an  action  of  trespass,  assault  and 
battery,  on  the  pleas  of  **  not  guilty,** 
and  **  son  assault  demesne,**  juogment 
ought  not  to  be  arrested,  on  the 
ground  that  the  time  when  the  as- 
sault was  committed,  was  left  blank 
in  the  declaration.    Digges  v.  Norris4 

268 

DEBET  And  DETINET. 


1.  The  declaration  against  an  Executor^ 
suggesting  a  devastavit,  must  be  in 
the  debet  and  detinet,  to  entitle  the 
plaintiff  to  recover  judgment  de  bonis 
propriis :  if  it  be  in  the  detinet  only,  he 
may  have  judgment  de  bonis  testatoHs^ 
Spotsviood  v.  Price,  Sec.  123 

DEBT. 

An  action  oidebt  will  not  lie  ag^nst  the 
acceptor  of  a  bill  of  exchange!  Smith 
v.  Segar,  394- 
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DEBTS. 

1.  A  testator  devised  a  particular  fund  for 
the  payment  of  his  debts  ;  and  further 
directed,  {after  payment  if  hi*  jtut 
debts)  that  tJie  general  fund  sltould 
be  equally  divided  among-  his  sons  ; 
held  that  the  act  of  UmitatiDns  barred 
a  recovery  out  of  the  general  fund,  but 
not  out  of  the  particular.  LeutVt 
Exy  V.  Bacon^  &,c.  89 

DECLARATION. 

1.  Muft  be  in  the  debet  and  detinet  affainst 

an  executor,  sui;g:esting  a  deva^tttvit, 
to  entitle  tJie  plaintiff  to  a  judgement 
de  bonis  propriis  t  if  it  be  in  the  detinet 
only,  he  may  have  judgment  de  bonis 
testatoris'      Spotsvjood  v.   Frice,    &c. 

123 

2.  Must  be  direct  and  positive  ;   if,  there- 

fore, in  trespass^  the  plaintifi  declare 
•*  for  that  xKhereas,*"*  kc.  and  make  no 
positive  averment,  it  is  error,  and  will 
not  be  cured  after  verdict.  Maoris 
MnCr  V.  Daviney,  tec.  127 

3.  So,  in  case  for  a  tort,  if  the  declaration 

continue  by  way  of  recital  to  the  end. 
Lomaxv.  Hard,  271 

4.  What  averment,  in  the  declaration,  is 

necessary,  where  a  suit  is  brought  by 
a  mercantile  firm,  on  a  bond  given  to  a 
member  of  the  finn  individual^  ',  See 
Gordom  et  (U,  v.  Brovme^s  Z^er^     219 

5.  In  an  action  of  assault  and  battery,  after 

a  general  verdict  for  the  plaintifl  on 
the  pleas  of  "  not  guilt/*  and  **  son 
assault  demesne^  '^xid^meiil  ought  not 
to  be  arrested  on  the  ground  that  the 
time  was  left  blank  in  the  declaration. 
Digg^  V.  Norris,  268 

6  After  verdict,  the  damages,  having  been 
\eh  blank  in  the  declaration,  the 
Court  will  inspect  the  writ,  and  sup- 
ply them  from  it.  Ibid. 

7.  It  was  not  necessary,  in  actions  in  the 

District  Courts,  to  aver  in  the  decla- 
ration, that  the  cause  of  action  arose 
vjithin  the  jurisdiction  of  the  Court; 
but  it  steins,  that  such  averment  is 
necessary  in  actions  in  Corporation 
Courts  only,    Turberville  v.  Jsong,  309 

8.  If  the  damages  be  laid  high  enough  in 

the  wr/r,  though  the  Jury  find  more 
than  are  laid  in  the  declaration,  tlie 
writ  may  be  referred  to  for  the  pur- 
pose of  amendment,  and  the  judg- 
ment will  be  sustained.  Palmer  and 
Eubank  Y.  Mill,  502 
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DECREE. 

1.  A  decree  of  a  Coimty  Court  requiring  a 
defendant  re&iding  within  its  limits 
to  e>ecute  a  conveyance  tor  lands  ly- 
ing in  another  county,  can  be  enforced 
ujiou  the  person  of  such  defei.dant 
only,  a* >d  does  not  of  itself  vest  any 
legal  i  le  in  tlie  complainant  Ifoi* 
fered  ^h.  evidence  of  such  title,  in  an 
actio  I  <f  ejectment,  it  ought  not  to 
be  received.  Aldridge  et  al.  v.  Giles  et 
al,  U6 

^tere-  How  far  it  is  admissible ;  and 
whether  as  evidence  of  a  legal  title, 
or  onl}  as  matter  of  inducement,  J,  id 

2  A  decree,  that,  unless  tlit  detendant  an- 
swer the  bill  before  a  cei*tain  day, 
then  tiic  ti  &ct  ol  land,  in  the  bill  nen- 
tiohed,  shall  be  surveyed,  and  |iart 
thereof  aiitJtted  to  the  complainant, 
and  that  the  deiendant  shall  t^ktcu'te 
to  the  c(tni.lainar.t  a  legal  convey^ice 
for  such  part,  and  pay  the  cosu  ol* 
suit,  is  not  Jinal,  but  interlocutory, 
only,  jtiid. 

3.  W  Jiere  husband  and  w  ife  sue,  in  n.  ht 
of  the  wife,  for  a  title  to  a  tract  of 
land,  the  convex  ance  should  be  de- 
creed to  he  n»ade  to  the  wile  only. 
^^rj^enbright  v.  Campbtll  and  h  ije,  l*i4 

DEEDS. 

•?«  QjJARTERLY  Court  S.JURISDICTIO.N. 

Keciiai.. 
DEMURRED. 

K  Though  no  demurrer  be  fikd  to  a  bill 
for  want  ct*  equity,  aid  no  plea  in 
abatement  to  the  ^uri.^diction  ol  llie 
Court,  yet  if,  aftrr  answer  filed,  it 
appears  iliat  tiie  subject  was  not  pro- 
per for  a  Court  of  Equity,  the  bill 
shall  be  disn.issed.  Follard  v.  JHat- 
ter  son's  Jdm*r,  67 

2  A  ectaration  in  trespass,  rharj,ing  *»for 
"  that  vjhereas,^  Kc.  and  coniinuing 
by  way  ol  recital  to  the  end,  is  bad 
alter  general  den  urier,  Moore^s 
^i-m^ry,  Downey,  ^c  127 

DETlNZr. 

1.  If  the  declaration  against  an  executor, 
suggesting  a  devattavit,  be  in  the  de- 
tinet  only,  the  (>laintifi  cannot  recover 
judgment  de  bonis  propriis,  but  he 
may  have  judgnteut  de  bonis  testato- 
ris. apotsvjood  V.  Pricci  &c.  123 
E 


586 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


DETINUE. 

1 .  Five  years'  possession  of  a  slave^  will 
entitle  a  plaintiff'  in  detinue,  who 
had  lost  the  possession,  to  recover ; 
but  without  prejudice  to  the  Otles  of 
those  who  were  not  parties  to  the 
suit.    JKevjhy**  AdnCr*  v.  Blaiej,      57 

DEVASTAVIT, 

1.  If  an  executor  obtain  a  judf^mcnt,  for 

a  debt  due  to  his  testator,  against  the 
administrator  of  the  debtor,  to  be  le- 
vied of  the  gootls  and  chattels  of  tijc 
intestate,  ^c.  and  afterwards  bring  an 
action  of  debt  against  the  at^ministra- 
tor,  suggesting  a  devastavit,  and  de- 
clare in  the  detinet  only,  he  cannot 
have  judgment  de  bonis  propriis  of 
the  administrator,  but  only  de  bonis 
testatoris.      Spouviood  v.    Price^    ^c. 

123 

2.  To  entitle  thc^plaintiff  to  judgment  r/e 

bonis  propriis,  in  such  case,  he  ought 
to  declare  in  the  debet  and  detiiiet. 

Ibid, 

DEVISE. 

1.  A  testator  devised  a  large  real  and  per- 
sonal estate  to  his  wife  and  children ; 
charged  the  portion  of  one  of  his 
sons  with  the  payment  of  15,0001. 
sterling  towards  his  debts,  directed 
sundry  tracts  of  land  to  be  sold,  and 
the  monies  arising  therefrom,  as  well 
as  from  loan-orace  certificates,  or 
otherwise,  {afier  payment  of  his  just 
debts,)  to  be  equally  divided  among 
his  six  sons.  On  a  bill  brought  by 
one  of  the  creditors  of  the  testator, 
the  statute  of  limitations  being  plead- 
ed, and  the  complainant  not  having 
shewn  that  he  came  within  any  of  the 
exceptions  of  the  act,  it  was  held 
that  the  statute  ought  not  to  operate 
to  prevent  a  recovery  of  so  much  of 
the  specific  fund  as  remained  undis- 
posed of,  but  that  it  would  be  a  bar ' 
to  a  recovery  out  of  the  general  fund. 
Lewis's  Esc'r  v.  Bacon,  fccc.  89 

DOWER. 

I 

1.  Beforts  our  act  of  Assembly,  (of  1785, 
which  took  effect  the  1st  of  January^ 
1787,)  giving  a  widow  dower  of  a 
trust  estate,  she  could  not  be  endowed 
of  an  equitable  estate.  CiaiJorne  and 
Wife  V.  I  lender sotii  321 

r 


EJECTMENT. 

1.  On  tlie  trial  of,  a  decree  of  a  County 
Court,  directing  a  defendant  residi:^ 
within  its  jurisdiction  to  convey  lands 
hing  in  another  County,  cannot  be 
given  in  evidence  as  passing  any  legal 
title ;  such  decree  may,  however,  be 
enforced  upon  the  person  of  the  de- 
fendant.    Aldridge  et  aL  v.  Giles  et  a/. 

136 

EQUITABLE  ESTATE. 

1.  Before  our  act  of  Assembly,  (of  1785, 
which  took  effect  the  Ist  of  yanuary, 
1787.)  giving  a  widow  dower  of  a 
trust  estate,  she  could  not  be  endowed 
of  an  equitable  estate.  Claiborne  and 
Wife  v.  Henderson,  321 

EQUITY. 

1.  The  true  construction  of  the  29th  sec- 

tion of  the  act  for  reducing  into  one' 
the  several  acts  concerning  the  High 
Court  of  Chancery  (1  Rev,  Code,  p. 
66.)  is,  that  if  it  appear  from  the  face 
of  the  bill,  that  the  matter  thereof  is 
not  proper  for  a  Coiut  of  Equity,  it 
should  be  dismissed  even  **  after  an- 
*'  swer  fded,  and  no  plea  in  abatement 
«•  to  the  jiu'isdictiou  of  the  Court.** 
Pollard  V.  PattersorCs  AdvfCr,  67 

2.  A  mistake  in  a  writing  referring  to  ano- 

ther, may,  in  a  Court  of  Eq\iity,  be 
corrected  by  the  writing  referred  to. 
Argenbright  v.  Campbell  and  Wife,  144 

3.  When   ag^ements   concerning    lands 

perfected  by  a  conveyance,  &c.  may 
be  modified  in  equity,  and  when  not 
See  Agreement,  No.  2.  and  Vance 
v.  Walker,  288 

4.  If  a  derivative  purchaser,  by  assipiroent 

of  a  title-bond,  file  his  bill  agamstthe 
vendor,  for  a  specific  conveyance,  (he 
first  purchaser  or  his  representatives 
ought  to  be  made  parties.  Hoover  r 
Donnally  and  others,  316 

5.  In  a  suit  against  a  person  alleg;ed  to  be 

a  purchaser  v:ith  notice,  it  is  not  suf- 
ficient for  tlie  defendant  in  hb  an- 
swer to  say,  that  he  had  no  notice  of 
a  prior  equity  at  the  time  of  the;6«r- 
chase.  It  must  appear  whether  he 
had  obtained  a  conveyance  before  he 
received  notice  of  the  plaintiflf*t  claim, 

n^id. 

6.  5^ef  EquiTABLE  Estate,  No.  1.  and 

Claiborne  and  Wife  v.  Bendersoih     3^1 
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T.  Under  what  circumstances  the  purcha- 
ser of  an  agreement  for  a  lease,  shall 
not  have  the  aid  of  a  Court  of  Equity 
to  enforce  a  specific  performance. 
yorwt^s  Devisees  v.  Roberts^  436 

8.  Marriage  articles  are  considered  as  the 

heads  or  minutes,  only,  of  an  agree- 
ment entered  into  between  the  par- 
ties, upon  a  valuable  consideration,  ^' 
(the  marriage,)  and,  being  in  their 
nature  executory^  ought  to  be  con- 
strued and  moulded,  in  equity,  ac- 
cording to  the  intention  of  the  parties 
at  tlie  time  of  concluding  them.  TSb 
and  others  v.  •  Ircher  ami  others ^         o09 

9.  Equity  will  enforce  marriage  articles,  at 

the  suit  of  the  issuer  (whether  in  esse, 
or  in  ventre  sa  mere,)  or  of  any  other 
persons  for  whose  benetit  they  were 
intended,  against  the  hu!»band  and 
wife,  or  any  person  claiming  by  a 
conveyance  from  them  or  citlier  of 
then-,    Ihid,  400 

10.  In  such  case,  the  Court  will  either 
compel  performance  (by  appointing 
trustees  where  none  were  inserted  in  1. 
the  articles,  and  decreeing  a  settle- 
ment,) or  set  aside  any  conveyance 
made  with  intent  to  defeat  the  rights 

of  the  issue,  or  of  those  in  remainder, 
expectant  on  the  estate  for  life  of  the 
husband  and  wife.  Ibid, 

11.  Whei-e,  by  consent  of  the  original  - 
owner,  part  of  land  taken  for  public 
use,  was  diActed,  by  a  law,  to  be  re- 
valued and  restored  to  him,  and  the 
residue  to  be  retained  by  the  Com- 
monwealth ;  but  through  the  default 
of  the  agents  of  the  Commoniuealth, 
such  revaluation  has  not  been  made  ; 
the  Court  of  Chancery  should  direct 
it  now  to  be  made,  and  decree  the  va-  ' 
lue  so  ascertained,  (of  the  residue,) 
with  interest,  from  the  time  when 
such  revaluation  ought  to  have  taken 
place,  to  be  paid  by  the  Common- 
wealth, to  such  original  owner.  The 
Attorney-General  v.  Turpin,  548 

ERROR. 

Sec  Jeofails.  ^ 

1.  If  the  original  writ  be  lost,  so  that  it 
cannot  be  made  a  part  of  the  record, 
the  Court  will  intend,  after  verdfot, 
that  it  was  a  gt)od  writ,  though  sope 
of  the  subsequent  process  be  erro- 
neous.    Turberville  v.  Long,  309 

3.  Appearance  and  pleading  to  the  action 
cures  all  errors  in  the  process.       Ibid. 

3.  If  the  Clerk  of  the  Court  of  Appeals  be 
directed  by  the  Court  to  set  aside  a 


judgment,  and,  by  misapprehension, 
the  entr}  of  the  order  be  omitted,  it 
may  be  done  at  a  subsequent  term, 
and  the  cause  redocketed.  Beasley  v. 
Oiirn,  449 

ESTATES-TAIL. 

Tenant  in  tail  (before  our  act  of  Assem- 
bly for  docking  ehtails)  might,  by  a 
deed  of  barji-ain  and  sale,  convey  a 
base  fee  (a  dclcasible  estate)  voidable 
by  the  issue  in  tail,  but  not  by  him- 
self Therefore,  a  tenant  in  tail  having 
bargained  and  sold  to  his  own  heir  at 
law,  in  fee,  could  not  afterwards  sue 
out  a  writ  of  ad  quod  damnum  to  bar 
the  entail ;  being  no  longer  seised  of 
an  estate  tail,  which  was  absolutely  ne- 
cessary  to  authorise  him  to  sue  out 
such  writ.  Gleeson^s  Heirs  v.  Scott  and 
others,  273 

EVICTION. 

What  circumstances  will  not  amount  to 
an  eviction  of  the  lessee  by  the  land- 
lord. .S*^  Lease,  No.  1.  and  Cooke 
V.  IVisc,  463 

EVIDENCE. 

An  ex  parte  affidavit  taken  in  London^ 
prior  to  the  American  revolution,  pur- 
suant to  the  act  of  Parliament,  (5 
Geo.  II.  c.  7.  sect.  1.)  ««  for  the  more 
««  easy  recovery  of  debte  in  his  ma- 
•*  jesty*8  plantations  in  America,**  can- 
not be  admitted  as  evidence  to  charge 
the  defendant  in  this  country.  Levs- 
is*s  Ex*r  V.  Bacon,  &c.  ,89 

It  is  not  sufficient  in  an  account  to 
charge  balances  of  otlier  accounts  as 
rendered  and  fl^e«/,  without  producing 
the  accounts  so  alleged  to  have  been 
agreed,  (if  in  existence,)  andprovhig 
them  as  alleged,  unless  there  be  proof 
of  the  defendant's  acknowledgment 
of  the  justice  of  such  accounts,  or  of 
his  promise  of  payment,  Ibid, 

A  decree  of  a  Court  of  a  County  re  • 
quiring  a  defendant  residing  within 
its  limits  to  execute  a  conveyance  for 
lands  lying  in  another  County,  can  be 
enforced  upon  the  person,  only,  of  such 
defendant,  and  does  not  of  itself  vest 
any  legal  title  In  the  complainant.  It* 
ofiered  as  evidence  of  such  title  in  an 
action  of  ejectment,  it  ought  not  to 
be  received.  Jldridge  et  al.  V.  Gile^ 
et  al.  11if> 
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^uare.  For  what  purpose,  and  to  what 
extent  could  it  be  received  as  evidence 
in  such  action.     Aldridgc  et «/.  v.  Gilet 

^werr.  Is  a  decree  of  a  Court  of  Equity 
for  a  conveyance  of  lands  lying  withm 
its  jurisdiction  admissible  in  an  action 
of  ejectment  between  the  parties  to 
«uch  decree,  or  persons  claimin|]c""der 
them,  09  evidence  of  a  legal  title,  or  only 
as  matter  of  inducement  to  other  evi- 
dence Ibi^» 

i.  Where' the  records  of  a  Court  have 
been  destroyed,  an  imperfect  mmute 
of  a  judgment  may  be  admitted  to  re- 
cord under  the  act  of  Assembly,  m 
lieu  of  the  original ;  provided  the 
substantial  parts  appear;  and  the  re- 
cord of  such  minute  made  by  order  ot 
Court,  is  good  evidence  on  the  plea 
of  ul  tiel  record.  Lyons.  Ex*r,  &c.v. 
C  ^ery.  .^      237 

5.  Under   what  circumstances  evidence  is 

admitted  in  a  Court  of  Equity,  to  re- 
lieve against  an  agreement  concern- 
ing lands,  perfected  bjj  a  conveyance, 
&c.  See  Agreement,  No.  2.  and 
Vance  v.  fValter,  288 

6.  The  declaration  in  an  action  for  slander 

charging  the  defendant  with  having 
said  that  the  plaintiff,  as  a  witness  be- 
fore a  Court  of  Record,  was  gudty  of 
perjury,  •*  for  which  he  would  have 
*•  his  ears,"  the  defendant,  on  the 
pica  of  justification,  cannot  ^ve />flr^/ 
evidence  of  what  the  plaintiff  swore 
to,  without  producing  a  copy  of  tlie 
record  of  that  trial  to  shew  that  the 
testimony  given  by  the  plaintiff  was 
material  to  the  matter  in  question. 
Klrtley  v.  Deck,  388 

7.  In  an  action  of  debt  for  rent,  the  de- 

fendant, on  the  plea  of  nit  debett  may 
give  in  evidence  any  special  circum- 
stance shewing  that  the  rent  ought  to 
be  anportioned,  Newton  v.  Wilson^ 
^^      ,  470 

8.  Pflro/ or  other  evidence  dehors  marriage 

articles,  to  explain,  or  vary  tlieir 
meaning,  ought  not  to  be  resorted  to, 
unless  there  be  some  latent  ambigui- 
ty, or  something  agreed  on  by  the 
parties  at  the  time,  omitted  through 
fraud  or  arcident.  Tabb  and  others  v. 
Archer  and  others^  400 

9.  Parol  evidence   is  admissible  to  shew 

quo  animo  a  wUl  was  cancelled.  See 
KKT0CA.T10N.   Bates  V.  Bolman,  502 


EXCEPTING  CLAUSE. 

1.  In  what  instance  recourse  may  be  had 
to  an  excepting  clause  to  prevent  the 
universality  of  tlie  recital ,  in  the  com- 
mencement of  an  agreement,  from 
being  restricted  by  a  subsequent  sped- 
Jication.  See  Recital.  Tabb  and 
others  v.  Archer  and  other st  400 

EXCEPTIONS. 

See  Bill  of  Exceptions. 

EXCHANGE. 

See  Bill  of  Exchange. 

EXECUTORS    AND    ADMINISTRA- 
TORS. 

1 .  If  a  suit  in  Chancery  abate  by  the  death 
of  the  defendant,  after  ansvter  filed^ 
and  the  cause  set  for  hearing;  it 
seems  that  his  executor  cannot  regu- 
larly  demur  to  the  equity  of  the  bill,  or 
plead  any  matter  which  the  tesUtor 
himself  might  not  have  pleaded  in 
that  stage  of  the  proceedings  ;  but, 
if  no  objection  be  made,  and  the  par- 
ties atlerwards  proceed  to  take  depo- 
sitions, it  will  be  an  implied  waiver  of 
such  irregularity.  Pope^  &c.  v.  Tanles^ 
&c.  47 

2.  In  declaring  agsunst,  Aiggesting  a  dc- 
vastavitf  the  judgment  will  depend 
upon  the  charge  in  the  declaration ; 
if  it  be  in  the  debet  and  detinet,  there 
may  be  judgment  de  bonis  propriis  s  if 
simply  m  the  deiinet,  there  can  only 
be  judgment  de  bonis  tettatoris  Spots* 
viood  V.  Pfice,  &c  123 

3.  An  administrator,  who*  declares,  in 
trespass,  for  breaking  Ids  close,  and 
taking  away  slaves  belonging  to  the 
estiite  of  his  intestate,  wiB  be  intend- 
ed, after  verdict,  to  have  been  in 
possession,  for  the  purpose  of  finish- 
ing the  crop,  by  virtue  of  the  act  of 
Assembly.     Maoris  AdrtCr  v  Dird- 

ney.iw.  .  .     ^^^ 

4,  Where  the  appellee  diea,  the  Court 
will  not  take  up  the  appeal,  in  the 
name  of  his  executors,  without  givmg 
the  appelhmt  notice  by  a  scire Jadat  / 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


58f 


espectany,  where  grremt  length  of 
time  has  elapsed  since  the  appeal. 
Scott  V.  Adamt,  501 


FALSE  IMPRISONMENT. 

1.  Trespass,  assault  and  liatteiy  and  false 
imprisonment,  will  not  lie  against  the 
plaintiii'  for  suing  out  a  writ  of  capicu 
ad  tatufaciendum,  and  causing  the  de- 
fendant to  be  taken  in  execution, 
while  he  was  attending  Court,  as  a 
witness,  under  the  protection  of  a 
tubpmna,  although  the  debt  for  which 
the  execution  issued  had  been  pre- 
viously satisfied.    Moore  v.  Chapman, 

260 

i  Kor  can  any  action  be  stist.  incd*  a*  it 
teemt,  till  the  process  of  execution  be 
quashed  or  superseded^  Ihid. 

FATHER. 

1.  The  law  has  entrusted  the  father  or 
guardian  with  the  marriage  of  infant 
chidren  or  wards  j  and,  consequent- 
ly, settlements  made  by  infants 
tl)  rough  the  father  or  guardian  are 
bindinjr.  Tabb  and  others  v.  •Archer 
and  others,  400 


FRAUD. 

1.  Is  one  of  the  grounds  upon  which  an 

ajfreement  concerning  lands,  perfect- 
ed by  a  conveyance,  he  may  be  re- 
lieved a}; ainst  m  equity.  See  Agree- 
ment, No.  2.  and   Vance  v.  Walker, 

288 

2,  If  something  afrreed  on,  by  the  parties 

to  marriaj;e  articles,  at  the  time,  was 
omitted  hy  fraud  or  acciuent,  parol,  or 
other  evidence  dehors  the  articles,  is 
admissible  to  supply  tlie  defect.  See 
Marriage  AancLEs,  No.  v3.  Tabb 
and  others  v.  •ircker  and  others,        400 

FRAUDS,  STATUTE  OF. 

1.  See  Evidence.  Maroiage  Articles. 

2.  A  note   or  memorandum   in    writing, 

within  the  meaning  of  tlte  statute  of 
frauds,  made  at  tlic  time,  or  after,  of 
perfecting  an  agreement  concerning 
lands,  by  a  conveyance,  &c.  is  one  of 
the  grounds  to  authorise  relief  a- 
gainst  such  agreement  in  equity.  See 
Agreement,  No.  2-  and  Vance  v. 
WrJker,  288 

3.  See  Gift,  Na  2.      Beasley    v.  Ofven, 

449 


FRAUDULENT  GIFTS  OF   SI-AVES. 


FORFEITURE. 

The  purchaser  of  an  agreement  for  a 
lease,  and  those  under  whom  he 
claims,  having  committed  such  acts 
as  would  have  amounted  to  a  forfeit- 
ure, had  a  lease  been  actually  execu- 
ted with  such  covenants  as  were  usual- 
ly inserted  in  leases  to  other  tenants 
of  the  same  estate,  shall  not  have  the 
aid  of  a  Court  of  Equity  to  enforce  a 
specific  performance,  against  a  iudg- 
ment  at  law  recovered  by  a  purchaser 
of  the  fee-simple  estate.  Jones's  De- 
vsees  V.  Roberts,  436 

.  The  acceptance  of  rent  after  a  forfeit- 
ure accrued,  is  an  equivocal  act,  and 
may,  or  may  not,  amount  to  a  waiver 
of  the  forfeiture,  according  to  the 
<pto  animo  with  which  the  rent  was  re- 
ceived. Ibid. 

FEE-TAIL. 

55ieESTATEI-TATI.. 


Under  what  circumstances  slaves  sent 
by  a  futher  to  his  daughter's  husband, 
immediately  after  the  marriage,  will 
be  presumed  a  gift  in  consideration 
of  the  marriage  ;  and  the  rights  of 
the  husband's  representatives  (no 
fraud  appearing)  will  be  protected 
against  the  claims  of  the  father's  cre- 
ditors, though  the  slaves  had  not  been 
three  years  in  the  possession  of  the 
son-in-law.  Mooters  MtrCr  v.  Daxo- 
ney,  &c.  127' 


GENERAL  COURT. 

Practice  settled  in,  as  to  process  upon 
an  indictment  or  presentment  for  a 
misdemeanor.  See  The  Common- 
wealth v.  M'Clenegan,  575 

GENERAL  RULES. 
See  Rules.    Practice. 
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'  GIFT. 

1.  Under  what  circumstances  slaves  sent 

by  a  father  to  his  daughter's  husband, 
immediately  after  the  marria^,  will 
be  presumed  a  gift,  in  consideration  of 
the  marriage,'  and  the  rights  of  the 
husband's  representatives,  (no  fraud 
appearing)  will  be  protected  against 
the  claims  of  the  father's  creditors, 
though  the  slaves  had  not  been  three 
years  in  the  possession  of  the  son-in- 
law.     Moore^s  Mm^r  v.  Davfneyt  &c. 

127 

2.  A  testator  having  verbally  lent  a  slave, 

reserving  the  right  to  take  htm  back 
whenever  he  should  think  proper, 
his  last  will  and  testament,  recorded 
Jour  years  after  such  loan,  was  a  suffi- 
cient  declaration  of  a  gifit  within  the 
meaning  of  the  statute  of  frauds,  to  »^ 
protect  the  right  of  the  donee,  in  op- 
position to  the  creditors  of  the  person 
to  whom  the  loan  had  been  made. 
See  Wills,  No.  1.     Beasle/  v.  Owen, 

449 

•  GUARDIAN  AND  WARD. 

1.  The  law  has  entrusted  the  father  or 
guardian  with  the  marriage  of  infant 
children,  or  wards  ;  and,  consequent- 
ly, settlements  made  by  infants 
through  the  father  or  guardian  are 
binding.  '/aOif  and  others  v.  Archer 
and  others,  400 


H 


HUSBAND  AND  WIFE. 

1.  Where  husband  and  wife,  sue  in  right  of 

tlie  wife,  for  a  title  to  a  tract  of  land, 
llie  conveyance  should  be  deemed  to 
be  made  to  the  wife  only.  Jlrgen- 
bright  V.  Campbell  and  Wife,  144 

2.  Cannot,    after  the    marriage,   rescind 

marriage  articles,  even  by  consent,  or 
by  any  conveyance  which  they,  or  ei- 
ther of  them,  can  make.  Tabb  and 
others  v.  Archer  and  others,  s  400 

3.  An  indorsement  made,  on  articles,  by 

the  husband  and  wife,  subsequent  to 
the  marriagei  can  neither  be  regarded 
as  a  part  of  the  original  contract,  nor 
as  explanator}'  thereof     Ibid,        400 

4.  The  husband,  on  the  marriage,  being  a 

purchaser  for  a  valuable  consideration, 


cannot  be  deprived  of  any  of  his  legal 
rights,  accruing  by  the  marriage  ;  ex- 
cept such  as,  (according  to  a  just 
and  liberal  construction  of  the  arti- 
cles,) he  must  be  understood  and  in- 
tended to  have  g^ven  up  :  \£,  theor 
there  be  any  cluism  in  the  articles, 
whereby  the  legal  rights  of  the  hus- 
band may,  in  certain  events,  inter- 
pose between  the  uses  declared  by 
them,  a  Court  of  Equity,  in  directing 
the  settlement,  ought  to  have  regard 
to  those  legal  rights,  so  as  to  preserve 
to  the  husband  the  enjoyment  there- 
of, on  the  happening  of  such  event ; 
and  the  same  construction  ought  to  be 
made,  in  relation  to  the  wife's  legal 
rights,  either  accruing  on  the  mar- 
riage, or  existing  antecedent  thereto, 
and  independent  of  it  Tabb  and  others 
v.  Archer  and  others,  ^       400 

It  having  been  agreed,  by  marriage  ar- 
ticles, that  all  the  esUte,  read  and 
personal,  of  the  wife,  should  remain 
in  her  right  and  possession  during 
the  marriage,  and  that  the  profts  only 
should  be  applied  to  the  support  of 
the  husband  and  wife,  and  their  issue, 
if  any ;  and  it  having  been  further 
agreed,  that  the  husband  would  never 
sell  or  dispose  of  any  part  of  the  said 
esute,  but  that  the  same  should  al" 
fjoays  be  held  as  an  inviolable  fund  for 
the  support  of  the  said  husband  and 
wife  and  their  issue,  if  any  there 
should  be  ;  the  first  clause  was  con- 
strued as  containing  a  declaration  of 
the  uses  of  the  estate  durinr  the  cover- 
ture only  ;  and  the  second  clause  as 
declaring  the  uses  afterwards.  The 
husband,  therefore,  as  well  as  the 
wife,  was  adjudged  to  be  entitled  to 
the  benefit  of  these  uses  for  life^  Ibid. 
.  iSeeMAURiACE  Articles,  No.  7,  8, 9. 

Jbid^ 

1 

ILLEGITIMATE  CHILDREN. 
See  Bastards. 


INDICTMENT. 

> 

.  What  is  the  proper  process  on  an  in- 
dictment or  presentment  for  a  misde- 
meanor. The  Commonvtealth  ▼. 
M*Clenegan,  S75 
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INDORSEMENT. 

1.  An  indorsement  made  on  articles  by 
the  husband  and  wife,  subsequent  to  the 
marriae^,  can  nritber  be  regarded  as 
part  of  the  ori^anal  contract,  nor  as 
explanatory  thereof.  Tabb  and  others 
V.  »^ircher  and  others,  400 

INFANTS. 

1.  May  contract  by  man*iage  articles  or 

scttlenntnts.  uml  such  contracts  will 
bind  them  when  of  full  age.  Tabb 
and  others  V.  .Jrcher  andotherst       400 

2.  The  law  has  entrusted  tlve  father,  or 

juardian,  with  the  maniage  of  in- 
fant children  or  wards  ;  and,  conse- 
quently, settlements  made  by  infants 
tnrouji^h  the  father  or  guardian,  are 
binding.  Ibid, 

INTENDMENT. 

1.  An  administrator  who  declares  in 
trespass,  for  breaking  his  close  and 
taking  away  slaves  belonging  to  the 
estate  of  his  intestate,  will,  after 
verdict,  be  intended  to  have  been  in 
possession,  for  the  purpose  of  finish- 
ing the  crop,  by  virtue  of  the  aci  of 
Assembly.  Moore* s  Adin^r  v.  Davmey, 
&c.  127 

3.  If  the  original  writ  be  lost,  so  that  it 

cannot  be  made  a  part  of  the  record, 
the  Court  will  intend  after  verdict, 
that  it  was  a  g^ood  writ,  though  some 
of  the  subsequent  process  be  erro- 


3.  Is  not  to  be  allowed  on   the  valuation 

money  or  damaj^cs  assessed  by  a  Jury 
on  a  writ  of  rtti  quod  daw num,  to  valne 
land  intemkd  to  be  applied  to  public 
uses,  unless  the  claimant  applied  to 
the  Auditor  for  his  warrant  and  was 
refused  it ;  or,  having  obtained  it, 
was  refused  payment  at  tl.e  Treasury'. 
The  Attorney 'Gv7ieral\.  Turpin,     54*8 

4.  But  where,  by  the  consent  of  Uie  ori- 

ginal owner,  part  of  the  land  taken 
tor  public  use  was  directed,  by  a  law, 
to  be  revalued  and  restored  to  him, 
and  the  residue  \ji  be  retained  by  the 
Commonwealth;  but,  through  the 
default  of  the  agents  of  the  Common' 
wealthy  such  revaluation  has  not  been 
madcj  the  Court  of  Chancer)' should 
direct  it  now  to  be  made,  and  decree 
the  value  so  ascertained,  (of  the  resi- 
due,) with  interest,  from  the  time 
when  such  revaluation  ought  to  have 
taken  place,  to  be  paid  by  the  Com- 
monwealth  to  such  original  owner. 

Ibid, 

5.  See  Revaluation,  /AiV. 


neous.     Turberville  v.  Long^  309 

3.  Sec  Whit  of  Right,  No.  3. 

INTENTION. 

1.  Of  parties  to  marriage  articles,  from 

what  to  be  collected.  See  Mauri  age 
Articles,  No.  3. 

2.  In  w  hat  cases  parol  or  other  evidence 

dehors  the   articles,  is  admissible  to 
explain  or  vary  their  meaning,    Ibid. 

INTEREST. 

1.  What     deemed    compound    interest. 

Levsis'^s  £x*r  v.   Bacon,  &c.  89 

?.  Is  not  recoverable,  by  way  of  damages, 

in  an  action  of  debt  for  rcnt-airear. 

Cooh  V.  Wife,  463.     J^'etvton  v.  Wilson, 

470 


INTERLOCUTORY  DECREE. 

A  decree  that,  unless  the  defendant  an- 
swer the  bill  before  a  certain  day,  then 
the  tract  of  land  in  the  bill  mentioned 
shall  be  surveyed,  and  part  thereof  al- 
lotted to  the  complainant,  and  that  tl>e 
defendant  shall  execute  to  the  com- 
plainant a  legal  conveyance  for  such 
part,  and  pay  the  costs  of  suit,  is  not 
jfinal,  but  interlocutory,  only,  Mdridge 
et  al,  v.  Giles  et  al»  136 

The  power  of  the  Superior  Courts  of 
Chancery  to  grant  appeals  from  inter- 
locutory decrees,  is  not  limited  to  the 
terms  at  which  such  decrees  were  ren- 
dered, but  may  be  exercised  at  any 
subsequent  term.     Wright  v.  Downey, 

259 

ISSUE. 

1.  Marriage  articles  may  be  enforced,  in 

equity,  at  the  suit  of  tlie  issue,  wlie- 
ther  in  esse  or  in  tentre  sa  mere.  See 
Marriage  Articles,  No.  2. 

2.  Where  the  limitation,  in  marriage  ar- 

ticles, is  to  the  iisue  generally,  th6 
children  bom  of  the  marriage,  though 
pwchasers,  yet  take  as  coparceners, 
per  stirpes,  and  not  per  capita.      Ibid, 
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ISSUE,  IN  PLEADING. 


1.  There  were  two  counts  in  a  declaration, 

the  DWQ  bejfinning  in  covenant,  wkI 
concluding  in  cate  ;  the  second  alto- 
^ther  in  case:  there  was  but  one 
plea;  and  that  was  to  the  count  whicU 
began  in  covenant ;  held  that  tJie  se- 
cond count  was  unanswered,  and  no 
issue  joined  upon  it.  After  general 
verdict  for  the  plainliiF,  iudgmeni  ar- 
rested, and  a  repleader  awarded, 
TerrrlU  v.  PajfiU  Adin'r,  113 

2.  The  diiferencc  tetween  an  ijonnal  nud 

an  immateridi  issue.     12a  note  ( 1). 


JEOFAILS. 

1.  Where,  after  verdici,  the  writ  may  be 

inspected,  to  8U|  ply  the  want  of  da- 
mages in  the  declaration.  See  li'tg^e* 
V.  N orris,  ^68 

2.  If  the  original  writ  be  lost,  so  that  it 

Cannot  be  made  a  part  oi  the  record, 
the  Court  will  intend,  after  venhct, 
that  it  was  a  good  writ,  though  some 
of  the  8ub8ei|uent  princess  be  erro- 
neous.    Tutbervillev.  Long^  309 

3.  Appearance  and  pleading  to  the  action 

cures  all  errors  in  the  ,)roce8s,     I6id, 

4.  What  cu-cum»unccs  are  sufficient   to 

cure  the  omission  to  mention  in  the 
count  on  a  w  rit  of  right,  the  County 
W)if  re  vhe  land  Ues,  Idd. 

5.  If  tlie  record  ot  proceeding  on  a  writ  of 

right  Slate,  that  the  demandant  "  re- 
**  plied  generally,^  the  Court  will  in- 
tend,  ufter  verdict^  that  a  general  re- 
plication  was  hied  in  writing.       Ibid* 

6.  The  statute  of  j></fli/*  extends  to  writs 

of  right :  the  refore,  if  the  verdict  and 
judgment  be  tubstantially  right,  tliough 
not  m  the  vxtrds  of  the  law,  they.ou^ht 
not  to  be  disturbed,      *  Ibid, 

7.  If  the  damages  be  laid  high  enough  in 

tlie  virit,  tbougli  the  Jury  find  more 
tlian  are  laid  in  the  deciarationf  tlie 
writ  may  be  referred  to  lor  the^  pur- 
pose of  amendmeni,  and  the  judg- 
ment will  be  sustained.  Painter  and 
Eubani  V.  Milt,  502 

t.  See  Dbclaration.    Verdict. 

JUDGES. 

1.  Any  Judge  of  the  Court  of  Appeals,  out 
of  Court,  has  power  to  graut  an  ap- 
peal from,  or  a  writ  of  supertedeas  to. 


a  decree  of  a  Superior  Court  of  Chan- 
cery, at  any  time  within  Uiree  )ear8, 
after  such  decree  was  pronounced, 
notwithstanding  tlie  act  of  IbuZ. 
TomUnMon  v.  DilUard,  and  Macke/  v. 
Mell,  199 

JUDGMENT. 

1.  A  judgment  die  bonis  propriis,  cannot  be 

entered  ag^nst  an  executor,  on  a  de- 
claration, suggesting  a  dtTostavit, 
charging  him  in  the  dttinet  only  j  to 
entitle  the  plaintiff  to  judgment  de 
bonis  propriis,  he  ought  to  declare  in 
the  del)et  and  detinet-  Spoistoood  v. 
Price,  &c.  123 

2.  Where  the  judgment  of  a    i^istrict 

Court,  reversuig  that  of  a  County 
Court,  is  not  in  its  nature  iinal,  but 
remands  the  cause  for  ftirther  pro- 
ceedings ;  and  tlie  subsequent  judg- 
ment of  tlie  County  Court  is  also  re- 
versed by  the  District  Court,  the 
Court  of  Appeals,  if  the  original 
judgment  of  the  County  Court  be  cor- 
rect, will  reverse  all  the  subsequent 
judgments,  and  atfinn  that  original 
judgment.  JL^on*,  Ex*r,  8tc  ▼•  GregO' 
ry,  J^7 

3.  The  act  of  1792,  fop  limiting  the  Ume 

within  which  a  scire Jatiits  ^*y  ^  **' 
sued  on  a  judgment,  (1  £ev,  6<x^«p. 
lUb.  sect.  5.)  did  not  apply  to  a  scire 
Jacias  previously  sued  out,  by  leave  of 
the  Court,  to  revive  a  judgment  which 
was  more  than  ten  yeara  old  when 
such  leaae  was  given.  Ibid, 

4.  What  variance*  between  a  judgment, 

and  the  recital  thereof,  in  a  scire  fa- 
cias, or  in  the  judgtnent  thereupon,  is 
not  material,  Ibid* 

5.  Where  tlie  records  of  a  Court  have 

been  destroyed  by  fire,  an  imperfect 
minute  of  a  judgment  may  be  admit- 
ted to  be  recorded,  If^id* 

6.  The  statute  of  jeofails  extends  to  writs 

of  right ;  therefore,  if  the  verdict 
and  judgment  be  substantially  right, 
though  not  in  the  vaords  of  the  law, 
they  ought  not  to  be  disturbed.  7W- 
berville  v.  Long^       .  ^^ 

7.  If  the  Clerk  of  the  Court  of  Appeals  be 

directed  by  the  Court  to  set  aside  a 
judgment,  and,  by  misapprehension^ 
tlie  entry  of  the  order  be  omitted,  it 
may  be  done  at  a  subsequent  term, 
and  the  cause  redocketed.  Beasley  v. 
Owen,  ^  ^9 

8.  Though  the  verdict  and  judgment  be 

for  more  damages  than  are  laid  in  the 
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declaration,  yet,  if  the  damages  were 
laid  high  enough  in  the  writ,  the 
judgment  will  be  sustained.  PcUmer 
and  Eubank  ▼.  MtU,  302 


LANDLORD  AND  TENANT. 


JURISDICTION. 

1.  After  answer  filed,  and  no  plea  in  abate- 

ment to  the  jurisdiction  of  the  Court, 
if  it  appear  irom  the  face  of  the  bill 
that  the  subject  was  not  proper  for  a 
-  Court  of  Chancery,  the  bill  ought  to 
be  dismissed.  Pollard  v.  Pittterson^s 
AdnCr,  67 

2.  A  County  Court  may  decree  that  a  de- 

fendant residing  within  its  limits  shall 
convey  lands  lying  in  another  County ; 
but  the  decree  can  be  executed  on  4e 
person  of  such  defendant  only  /  it  does 
not  of  itself  vest  any  le^^al  title,  and 
cannot  be  received  as  evidence  of  a 
title  in  an  ejectment.  Aldridge  et  al. 
V.  Giles  et  al  136 

3.  The  Courts  of  Chancery  have  jurisdic- 

tion in  all  cases,  where  a  deed  of 
trust  or  mortgage  is  set  up  againjit  a 
claim  of  the  Commonwealth.  See 
Moore's  Ex'r  v.  The  Auditor,  232 

4.  It  was  not  necessary,  in  actions  in  the 

District  Courts,  to  aver  in  the  decl»- 
mtion  tliat  the  cause  of  action  arose 
•within  the  jurisdiction  of  the  Court  ,- 
but  it  seems,  that  such  averment  is 
necessary  in  actions  m  Corporation 
Courts  only.    Turheroille  v.  Long,     305 

5.  The  County  and  Corporation  Courts,  at 

*  quarterly  terms,  may,  in  their  discre- 
tion, receive  iJtie  probate  of  deeds  or 
wills,  or  decide  cm  controversies  con- 
cerning mills,  &c.  or,  indeed,  transact 
any  business  embraced  by  the  general 
jurisdiction  of  the  Court ;  but  at  a 
monthly  Court,  they  cannot  take  ju- 
risdiction of  any  case  expressly  and 
9  exclusively  assigpied  to  a  quarterly 

turm.     Wilkinsony.  Mayo,  565 

JUSTIFICATION. 

1.  The  word  **  justification,^  is  not  a  suf- 
ficient plea  to  an  action  for  slander. 
Kirtley  v.  Deck,  38a  .Jtfe  Pleading, 
No.  12. 

3.  What  evidence  is  requisite  to  support 
such  plea,  where  tlie  declaration 
charges  the  defendant  with  having 
said  that  the  plaintiflT,  as  a  witness 
before  a  Court  of  Record,  was  guilty 
of  |>erjury,  **  for  which  he  would  have 
*«hi8  ears.**  3id,  <S^  Evidence, 
No.  6. 
V  01.  III. 


See  Rent. 

1.  Under  what  circumstances  a  subsequent 
lease,  made  by  the  landlord,  of  de- 
mised premises  in  the  occupation  of 
the  assignee  of  a  residue  of  the  term, 
will  not  be  deemed  an  eviction  of  the 
lessee,  nor  bar  the  landlord  from  reco- 
vering of  him  a  balance  due  for  rent 
on  the  original  contract.  Cooke  r. 
Wise,  463 

See  Forfeiture,  No.  1.  Acceptance, 
No.  3.     Jones's   Devisees  v.  Roberts, 

436 

LANDS. 

1.  Should  be  estimated  in  judgftng  of  the 
sufficiency  of  security.  2)«o  v.  Judges 
Svieet  Springs  D.  C.  i 

2.  A  decree  of  a  County  Court  may  direct 
a  defendant  residing  within  its  juris- 
diction to  execute  a  conveyance  for 
lands  lying  in  another  County ;  but 
such  decree  can  be  enforced  on  the 
^son  only  of  the  defendant;  it  cannot 
oe  ^iven  in  evidence,  on  the  trial  of 
an  ejectment,  as  passing  any  legal  ti- 
ti'e.      Mdridge   et  al,  v.  Giles  et  al. 

136 

3.  Agreements  concerning,  perfected  by 
writing ;  when  they  may  be  modified, 
and  when  not.  See  Agreement,  No. 
2.  and  Vance  y.  Walker,  288 

4»  The  lawful  emanation,  execution,  and 
return  of  a  writ  of  ad  quod  damnum, 
to  value  land  intended  to  be  applied  to 
public  uses,  immetUately  devests  the 
title  of  the  indiviflual  owner  to  the 
land  so  valued,  and  transfers  it  to  the 
Commonwealth  in  full  and  absolute 
dominion  ;  such  owner  remaining  en- 
titled only  to  the  valuation  money  and 
damages  assessed  by  tlie  Jury.  The 
Attorney-General  V.  Turpin,  543 

5.  Interest  is  not  to  be  allowed  on  such 
valuation  money  or  damages,  unless 
the  claimant  applied  to  the  Auditor 
for  his  warrant,  and  was  refused  it ; 
or,  having  obtained  it,  was  refused 
payment  at  the  Treasury  j  but  where, 
by  the  consent  of  the  original  owner, 
part  of  the  land  taken  for  public  use 
was  directed,  by  a  law,  to  be  revalued 
and  restored  to  him,  and  the  residue 
to  be  retained  by  the  Commonwealth  * 
4F 
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but,  through  the  d^ault  of  the  agents 
of  the  Commonwalth,  such  revalua- 
tion has  not  been  made  ;  the  Court  of 
Chancery  should  direct  it  now  to  be 
made,  and  decree  the  value  so  ascer- 
Uined,  (of  the  residue,)  with  interest, 
from  the  time  when  such  revaluation 
ought  to  have  taken  place,  to  be  paid 
by  the  Commonwealth  to  such  origin- 
al owner.  Thi  Attorney-General  v. 
Turpini  548 

LEASE. 

See  Rent. 

1.  Under  what  circumstances  a  subsequent 

lease  made  by  the  landlord,  of  de- 
mised premises  in  the  occupation  of 
the  assignee  of  a  residue  of  the  term, 
will  not  be  deemed  an  eviction  of  the 
U*teey  nor  bar  tbelandlord  from  reco- 
vering of  htm  a  balance  due  ibr  rent 
on  the  original  contract.  CooJ^e  v. 
JVise,  463 

2.  A  lease  was  madcf  of  a  miU,  together 

with  a  tract  of  land  adjoining,  and  a 
black  man  as  miller,  ror  a  term  of 
years,  rendering  an  ammal  rent ;  the 
miller  had,  previously  to  the  lease, 
been  emancipated  by  the  lessor  bv  a 
deed  entered  of  record,  and,  before 
the  expiration  of  the  first  year,  left 
the  service  of  the  lessee.  It  was 
held  that  the  lessee  was  entitled  to  an 
apportionment  of  the  rent  JVnvf cm  v. 
Wilson,  470 

3.  See  Specific    Perforjsance.    For-' 

FEITU&E. 


LEGITIMATION. 

1.  Construction  of  the  act  of  1785,  (1  Bev, 
Code^  p.  170.  sect.  19.)  as  to  tlie  legiti- 
mation of  children  TOm  before  mar- 
riage, of  parents  who  afterwards  in- 
termarry and  recognise  them  ;  also  as 
to  the  issue  of  marriages  deemed  nuU 
in  law.  See  Riceet  aL  v.  Efford  et  al. 
226.  .Sfow*v  AVeZ/rajr,  22b  noic,and 
Sleighs  V.  Strider,  229.  note. 

LESSOR  AND  LESSEE. 

S^e  Rejit. 


LIMITATION. 

L  A  plaintiff,  in  detinue,  who  having  haa 
five  years*  peaceable  possession  of  a 
slave,  acquired  without  force  or  fraud, 
loses  that  possession,  may  regain  it 
on  the  mere  ground  of  his  previous 
length  of  possession,  on  the  same 
principle  that  a  defendant  may  protect 
himself  on  that  length  of  possession, 
under  th6f  act  of  limitations.  Bat  sudi 
recovery  will  not  aflcct  the  righu  of 
others  not  parties  to  the  suit  Ne^' 
bfs  Adfri'rs  v .  Blakey^  57 

8.  If  the  defendant  in  equity  plead  the 
statute  of  limiutions,  anj  the  com- 
plainant come  within  any  of  the  ex- 
ceptions in  the  act,  he  will  not  be  en- 
titled to  the  benefit  thereof,  unless 
he  set  it  forth  by  a  reptication.  Leya- 
i^*  Ex*r  V.  Bacon,  &c  89 

3.  Under  what  circumstances  the  act  of  li- 
mitations held  a  bar  to  a  recevejy  out 
of  a  general  fund,  though  not  out  of  a 
particular  fund,  after  a  devise  for  thd 
payment  <f  debts,  .  Ibid. 

LOANS, 

L  Construction  of  the  statute  of  frauds 
and  perjuries  as  to  loans  of  slaves. 
Beasley  v.  Ovjen,  449 

See  Statute  or  Frauds,  No.  2.     Ibid. 


M 


MA^AMVS. 

L  The  writ  of  mandamus  is  the  proper 
remedy  to  restore  a  Clerk  ousted 
from  bis  office,  by  the  illegal  appoint- 
ment of  another.  Den  s.  Judges  Sneet 
Springs  D.  C.  1  , 

3.  If  the  original  rule  be  to  shew  cause 
wherefore  a  mandamus  shall  not  issue 
to  admit  the  Clerk ;  the  subseauent 
rule,  or  the  mamktmas  ftwndcd  there- 
on, may  nevertheless  be  to  restore  him 
to  the  said  office  ;  for  such  rules  may 
be  chaniped  and  modified  -to  as  to 
squkre  with  the  rights  of  the  parties, 
and  attain  the  real  justice  of  the  caae^ 

Ibid. 

$s  The  person  occupying  the  office  ought 
to  be  made  a  party  to  the  rule,  or  to 
the  conditional  mandamus,  or  such 
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rule  ought  to  be  served  upon  him,  so 
as  to  enable  him  to  defend  his  right 
before  the  peremptory  numdamu*  is- 
sues. But  if  it  appears  from  the  re- 
cord, that  he  was  apprised  of  the  pro- 
ceedings  and  defended  his  right,  it  is 
sufficient.  Dev)  y.  Judges  Svseet 
Spring*  D.  C.  1 

MARRIAGE  ARTICLES. 

X,  Marriage  article*  are  considered  as  the 
heads  or  minute*  only,  of  an  agree- 
ment entered  into  l^etween  the  par- 
ties, upon  a  valuable  consideration, 
(the  marriage,)  and,  being  in  their 
nature  executory,  ought  to  be  con- 
strued and  moulded,  in  equity,  ac- 
cording to  the  intention  of  the  paj*ties 
at  the  time  of  concluding  them.  Tahb 
and  other*  v.  Archer  and  other*,       399 

'^.  The  children  bom  of  the  marriage  are 
purcha*er*t  under  both  father  and 
mother,  by  virtue  of  marriage  arti- 
cles ;  yet,  upon  the  death  of  father 
and  mother,  they  take  (where  the  li- 
mitation is  to  the  i**ue  generally)  a* 
coparcener*  per  *tirpe*,  and  not  per  ca- 
pita. Marriage  article^  ure  not  to  be 
rescinded,  after  the  marii&g^,  even 
by  consent  of  the  husband  and  wife, 
or  by  any  conveyance  which  they  or 
either  of  them  can  make  {  but  may 
be  enforced  in  equity,  at  the  suit  of 
the  i**ue,  (whether  in  e**e,  or  in  tvn- 
'dre  *a  mere,)  or  of  any  otlier  persons 
for  whose  benefit  such  ai^ticles  were 
intended :  the  Cou^  will  either  com- 
pel performance,  (by  appointing  trus- 
tees where  none  wei-e  inserted  in 
the  articles,  and  decreeing  a  settle- 
ment,) or  s^t  aside  any  conveyance 
made  with  intent  to  defeat  the  rights 
of  the  issue,  or  of  those  in  remainder, 
expectant  on  the  estate  for  life  of  the 
husband  and  wife.    lind.  400 

3.  The  uMention  of  the  parties  to  mar- 
riage articles,  is  to  be  collected  from 
the  nature  of  tlie  ag^reement ;  the  ian* 
guage  and  context  thereof;  the  usage 
in  similar  cases  ;  and  the  legal  rights 
of  the  parties,  as  they  existed  before, 
and  would  have  existed  after,  the 
marriage,  if  no  such  ariicles  had 
been  made  :  but  paroi,  or  other  evi- 
dence, dehor*  the  articles,  to  explain 
or  vary  their  meaning,  ought;  not  to 
be  resorted  to,  unless  'there  be  some 
latent  ambiguity  wliich  is  olherwise 
impossible  to  be  solved  or  explained, 


or  unless  something  agreed  on  by  the 
parties  at  the  time,  hks  been  omitted 
through  fraud  or  accident.  Tahb  and 
other*  V.  Archer  and  other*^  400 

4  An  indorsement  made  on  articles  by  the 
husband  and  wife,  subsequent  to  the 
marriage,  can  neither  be  regarded 
as  a  part  of  the  original  contract,  nor 
as  explanatory  thereof,  J^id. 

5.  The  husband,  on  the  marriage,  being  a 
purchaser  for  a  valuable  considera- 
tion,  cannot  be  deprived  of  any  of  his 
It^al  rights,  accruing  by  the  mar- 
riage, except  such  as  (according  to  a 
jnst  and  liberal  construction  of  tha 
articles)  he  must  be  understood  and 
intended  to  have  given  ut:  if,  then, 
there  be  any  chasm  in  tne  articles, 
whereby  the  legal  rights  of  the  hus- 
band may,  in  certain  events,  interpose 
between  the  usfes  declared  by  tliem,  a 
Court  of  Equity,  in  directing  the 
settlement,  ought  to  have  regard  to 
those  legal  rights,  so  as  to  preserve 
to  the  husband  the,  enjoyment  there- 
of, on  the  happening  of  such  events. 
And  the  same  construction  ought  to 
be  made,  in  relation  to  the  wife's  le- 
gal rights,  cither  accruing  on  the 
marriage,  or  existing  antecedent 
thereto,  and  independent  of  it.    Jbid. 

6.  It  having  been  ag^ed,  by  marriage  ar- 
ticles, that  all  the  estate,  real  and 
|iersona1,  of  the  wife,  should  remain 
in  her  right  and  po^se^sion  during  the 
marriage,  and  that  the  profits  only 
should  be  appplied  to  the  support  of 
tlie  husband  and  wife,  and  their  is- 
sue, if  any ;  and  it  having  been  fur- 
ther agreed,  that  the  husband  would 
never  sell  or  dispose  of  any  part  of 
the  srfd  estate,  but  that  the  same 
should  alnaay*  be  held  as  an  inviolable 
fund  for  the  support  of  the  said  hus- 
band and  wife  and  their  issue,  if  any 
there  should  be ;  the  first  clause  was 
construed  as  containing  a  decoration 
of  the  u*e*  of  the  estate  during  the  co- 
verture  only ;  and  Uie  second  clause 
as  declaring  the  uses  afterwards. 
The  husband,  therefore,  as  well  as 
the  wife,  was  adjudged  to  be  entitled 
to  the  benefit  of  tliese  uses  for  life, 

7.  Infants  may  contract  by  marriage  arti- 
cles «ir  settlement^,  and  such  con- 
tracts will  bind  them  when  of  full 
age,        '  Ibid, 

8.  The  law  has  entrusted  the  father  or 
guardian  with  the  marriage  of  infant 
children  or  wards  ;  and,  consequeni- 
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ly,  settlements  made  by  infants 
througii  the  father  or  guardian  are 
binding.  Tabb  and  other*  v.  Archer 
and  others,  400 

9.  A  recital  in  marriage  articles,  stating  it 
to  be  the  intention  of  the  parties  to 
settle  ALL  the  real  and  personal  estate 
of  the  wife,  except  as  therein  after  ex- 
cepte  f ;  and  a  part  of  such  estate  be- 
ing omitted  in  a  subsequent  specifica- 
tion thert'of.  recourse  may  be  had  to 
the  excepting  clause,  to  prevent  the 
universality  of  the  recital  from  being 
restricted  (as  it  otherwise  might  be) 
by  the  specification.  Ibid. 

TO.  In  the  construction  of  agreements, 
the  whole  must  be  taken  together, 

Jbid. 


County  or  Corporation  Court  Wil- 
kinson V.  Mayo,  565 
4.  If  the  api^licant  to  build  a  mill  state 
,  that  he  is  the  owner  of  the  land  on 
botli  sides  of  the  water-course«  when 
in  truth  he  is  not,  the  writ  of  ad  quod 
damnum  and  inquisition  taken  upon 
it,  ought  to  be  quashed.                 Ibid. 


MISDEMEANOR. 

I.  What  is  the  proper  process  on  an  in-^ 
dictment  or  presentment  for  a  mis- 
demeanor, and  when  a  capias  may  be 
awarded  in  the  first,  instance.  The 
Commonnoealth  v.  M'Clenegan,       575 


MARRIAGE. 

1.  A  parol  promise   by    a  father  to    his    j, 

daughter's  husband  before  the  mar- 
riage, is  a  sufficient  consideration  to 
sustain  a  turirrcn  agreement  made  after 
the  marriage,  if  such  written  agree-  o^ 
ment  be  otherwise  sufficient  under 
^e  statute  of  frauds.  So  also,  if  the 
'  marriage  be  had  on  the  father's  re- 
guest,  Argenbright  v,  Campbell  and 
Wife,  144 

2.  Undier  what  circumstances  slaves  sent 

by  a  father  to  his  child,  immediately 
after  marriage,  will  be  deemed  a  gift 
in  consideration  of  vuxrriage,  and  the 
rights  of  the  child  be  protected,  in  ^' 
opposition  to  the  claims  of  the  credit- 
ors of  the  father,  though  such  child  had 
not  been  three  years  in  possession.' 
Moore's  AdnCr  v.  Danney,  Sec.     127 

MILLS. 

1.  A  supersedeas  to  a  judgment  of  a  Coun-  -*• 

ty  Court,  granting  leave  to  erect  a 
mill,  will  m»t  lie  in  behalf  of  a  per- 
son, who  m.ay  be  interested,  but  wiiose 
name  does  not  appear  as  a  party  in 
tlic  record  of  the  County  Court- 
Wingfield  v.  Crenshaw,  245 

2.  Such  person  should  make    himself  a 

party  to  the  contest,  before  tlie  final 
judgment  in  the  County  Courts  and 
then  it  will  be  competent  to  him  to 
carry  the  ca.se  to  a  superior  tribunal,   1. 

Ibid. 

3.  Controversies  concerning  mills  may  be 

decided  at   a  quarteny  term   of  a 


MISTAKE. 

A  mistake  in  a  writing  referring  to  an- 
other, mav,  in  a  Court  of  Equity,  be 
corrected  by  the  writing  referred  to. 
Argenbright  v.  Cattail  and  Wife,  144 

Is  one  of  the  ||;'rounds  upon  which  an 
agreement  concerning  lands,  perfect- 
ed by  a  conveyance,  &c.  may  be  re- 
lieved against  in  eauity.  See  Agrbb- 
MEST,  No.  2.  and  Vance  v.  Walter 9 

26S 

MORTGAGES. 

All  deeds  of  trust  and  mortga^pef  of 
slaves,  or  other  personal  estate,  are 
void  against  creditors  and  purchasers 
for  valuable  consideration,  not  having 
notice  thereof,  unless  the  same  be 
acknowledged  by  the  party  or  parties, 
or  proved  by  three  witnesses,  and 
thereupon  duly  recorded.  Maoris 
Ex*r  V.  The  Auditor,  232 

The  Courts  of  Chancery  have  jurisdic- 
tion in  all  cases  where  property  taken 
in  execution  at  the  suit  or  tJie  Com- 
monwealth, is  claimed  by  any  person,, 
under  a  mortgage  or  deed  of  trust. 

Ibid, 

W 

NEW   PARTIES. 

Construction  of  the  rule,  as  to  allowing 
owe  term  to  prepare  for  trial,  after  new 
paities  are  made.    Scott  v.  Adams, 

501 
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NIL  I  DEBET. 

1.  In  an  action  of  debt  for  rei}t,  the  de-  j 
fendant,  on  the  plea  of  ;ii7  debet,  may 
give*  in  evidence  any  special  circum- 
stance shewinjj  that  tlie  rent  ought  to 
be  apportioned.     J\'ev}ton  v.  Wilson, 

470 

NOTICE. 

1.  What  circumstances  will  constitute  a 
person  a  purchaser  with  notice.  See 
^rgenbright  v.   Campbell    and    Wife, 

144 

2-  In  a  suit  against  a  person  alleged  to  be 
a  purchaser  TOiV A  notice,  it  is  not  suf- 
ficient for  the  defendant  in  his  an- 
swer to  say  that  he  had  no  notice  of  a  1. 
prior  eqmty  at  the  time  oj  the  pur- 
chase. It  must  appear  whether  he 
had  obtained  a  conveyance  before  he 
received  notice  of  tlie  plaintiff's 
claim.   Hoover  v.  Bonnally  and  others, 

316 

NUL^riEL  MECORD. 

X.  On  tlie  plea  of,  an  imperfect  minute  of 
a  judgment  may  be  admitted  in  evi- 
dence, which  had  been  recorded,  by 
order  of  Court,  the  records  of  the 
Court  having  been  previously  destroy- 
ed by  fire.  Lyons,  JKxV,  &c.  v.  Grego- 
ry, 237 


OBLIGATION. 

See  BoKD. 

OMISSION. 

1.  What  omissions  in  marriage  articles 
may  be  supplied  by  parol,  or  other 
evidence  dehors  the  articles.  See 
Marriage  Artici.es,  No.  3.  Tabb 
and  others  v.  Jireher  and  others,        400 

%  If  the  Clerk  of  the  Court  of  Appeals  be 
directed  by  the  Court  to  set  aside  a 
judgpnent,  and,  by  misapprehension, 
the  entry  of  the  order  be  omitted,  it 
may  be  done  at  a  subsecjuent  term, 
and  the  cause  redocketed.  Beasley 
v.  Ovicn,  449 


ORDER. 

A  general  acceptance  of  an  order  binds 
the  acceptor  to  the^oyec.'by  whom 
the  same  was  taken,  boma  fide,  and 
for  a  valuable  consideration  paid  by 
him  ;  notwithstanding  the  considera- 
tion which  induced  the  acceptance  af- 
terwards, fails  without  any  fault  on 
the  part  of  the  payee.  Cor  bin*  s  JkdftiCr 
v.  Southgate,  319 


PARLIAMENT. 

Act  of  5  Geo.  II.  c.  7.  sect  1.  making 
ex  parte  affidavits  taken  in  Englant!, 
•evidence  to  charge  the  defendant  in 
the  colonies,  is  not  obligatory,  iero- 
is^s  Ex*r  V.  Bacon,  8u:.  89 

PAROL  AGREEMENT. 

Where  a  parol  agreement  before  mar- 
riage, will  he  a  sufficient  considera- 
tion to  sustain  a  written  agreement  af- 
terwards ;  or,  if  the  marriage  be  had 
on  the  father^s  request.  Argenbright 
V.  Campbell  and  Wife,  144 

PAROL   EVIDENCE. 

See  Evidence,   No.  6.  8,  9. 

PARTIES. 

The  person,  in  oflBce,  ought  to  be  made 
a  party  to  a  rule  for  a  mandamus  to 
restore  a  person  claiming  it :  but  if  it 
appeal*  from  the  record  that  he  was 
apprised  of  it,  and  defended  bis  right, 
it  is  sufficient  Dew  v.  Judges  ^eet 
Springs  D.  C.  1 

Fi\  e  years'  possession  of  a  slave  will 
entitle  the  plaintiff,  in  detinue,  who 
had  lost  the  possession,  to  recover ; 
but  without  prejudice  to  those  who 
were  not  parties  to  the  suit.  Nevibfs 
AdnCrs  v.  Blakey^  S7 

,  A  supersedeas  will  only  lie  in  favour  of  a 
person  who  is  a  party  to  the  record 
Ml  the  Court  below.'  Wingfieid  v. 
Crenshaw,  245 


SH 
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4.  In  a  mill  case^  a  person  interetted  should 

make  himself  a  party,  before  tlie  final 
decision,  and  then^he  may  carry  the 
cause^to  a  superior  tiibimaL  Wing' 
field  y,  Qrnthavts  245 

5.  The  first  purchaser,  or  his  represenu- 

lives,  ourht  to  be  made  parties  to  a 
bill  exhibited  by  a  derivative  pur- 
chaser, against  the  rendor,  for  a  spe- 
cific conveyance.  Mooter  v.  Doimally 
and  others,  ,  316 

PERJURY. 

1.  What  is  proper  evidence  to  support  the 

plea  of  justification  in  an  action  for 
slander ;  the  declaration  charging^  the 
deiendaiit  with  having  said  that  tlie 
-  plaint ifi*  was  guilty  of  perjury,  "  for 
**  which  he  would  have  his  ears." 
Kirtley  v.  Deck,  388.  See  £ vidbvce. 
No.  6. 

2.  Note  the  diversity  between  perjury  at 

tke  common  lam  and  statutory  perjury* 

Ibid. 

PERSONAL  ESTATE. 

1.  Three  witnesses^  ^  the  acknowledg- 
ment of  the  party  in  Court  necessary 
in  deeds  of  trust  or  mortgages  of. 
See  Moore" t  Kx^r  v.  The  JuOttor,   232 

I'ETITION. 

J.  iSfe Commonwealth,  No.  2. 

a  A  bill  exhibited  in  the  High  Court  of 
Chancery  against  the  Attorney-Gene- 
ral as  representing  the  Common- 
wealth, but -not  requiring  him  to  an- 
swer on  oathf  was,  in  this  case,  re- 
reived  as  equivalent  to  9.  petition  io 
that  Court.  The  Attorney-General  t. 
Turpin^  548 

PLEADING. 

1.  If  there  be  two  counts  in  a  declara- 
tion, the  one  commencing  ii\  covenant 
and  ending  in  case,  and  Uie  other  en- 
tirely in  catcy  to  which  the  defendant 
pleads  that  he  •*  had  not  broken  the 
**  covenant*  ;**  after  general  verdict  for 
the  plaintifi',  judgment  will  be  arrest- 
ed and  a  repleader  awarded,  there 
being  no  issue  on  tlie  second  count 
Terrells  v.  Pa^'s  Adm'r,  118 


2.  If  the  plaintiff,  an  executor,  declare 

against  an  executor  suggesting  a  de-. 
vattavitin  the  detinet  only,  he  cannot 
have  a  judgment  de  bonit  propriit,  but 
de  boni*  testatori*  only :  to  entitle  him 
to  judgment  de  bonit  propriie,  he  must 
declare  in  the  debet  and  detinet,  tSpots- 
toood  y.  Price,  &c.  1^3 

3.  The  <leclaration  must  contain  a  direct 

and  positive  averment ;  if,  therefore, 
the  plaintiff  in  trespass  declare  "  for 
'<  that  vfhereas,**  &c  it  is  error,  and 
will  not  be  cured  by  verdict.  Moore*e 
AdnCr  v.  Daaney^  ice  127 

4.  So,  in  case  for  a  tort  ;  if  the  declara- 

tion continue  by  way  of  recital  to  the 
end.    Lomax  v  Uord-,  271 

5.  If  an  administrator  declare  (in  trespass) 

that  the  defendant,  with  fiirce  and 
arms,entered  hie  {the  plaintiff**)  close, 
and  took  therefrom  certain  slaves  be- 
longing to  the  estate  of  his  intestate, 
it  wdl  be  intended,  af\er  verdict,  that 
the  trespass  was  committed  on  the 
plantation  of  tlie  intestate,  and  that 
the  plaintiff  was  in  possession  for  the 
purpose  of  finishing  the  crop,  by  vir- 
tue of  tlie  act  of  Assembly,  (1  Bev. 
Code,  p.  166.)  Moore'*  AdvtCr  v. 
Davjney,  &.c.  127 

6.  An  action  cannot  be  maintained  by  a 

mercantile  company  on  a  bond  paya- 
ble to  A.  F.  individcially,  without 
averring  in  the  declaration,  the  said 
bond  to  have  been  given  to  A.  F.  for 
their  use,  or  to  have  been  assigned  ta 
them  by  A.  F.  or  by  his  legal  repre- 
sentatives. Gordon  et  al.  v.  Browne^* 
ExV,  219 

7.  The  assignee  of  a  bond  cannot  sue  aa 

obligee,  but  must  set  forth  the  assign- 
ment in  his  declaration.  Ibid. 

8.  Appearance  and  pleadmg  to  the  action 

cures  all  errors  in  the  proee**.  Tut' 
henoille  y^Long,  309 

9.  5!ce  Jurisdiction,  No,  4w  Ibid. 
la  See  Writ  of  RiGiST,  No.  1,2,  3, 4. 

Ibid. 

11.  How  the  fact  of  b^ng  a  subaequent 
purchaser  without  notice,  must  be 
stated  in  the  answer.  See  Purcha- 
sers, No.  5. 

12.  In  ea*e  for  eh^ider,  if  the  defendant 
plead  the  word  ^*  ju*tiflcation**  only, 
and  tlie  plaintiff  reply  generally,  a 
verdict  fi)r  the  defenaant  should  be 
set  aside,  and  a  repleader  awarded  ; 
but  a  verdict  for  the  ^/^finf//"  ought 
not  to  be  set  aside,  it  being  a  rule, 
that"  a  repleader  is  not  grantable  in 
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**  farour  of  the  person  who  made  the 
**  first  fault  in  pleading.''  Kirtley  v. 
Jjeck,  288 

POSSESSION. 

1.  Five  years*  possession  of  a  slave  will 

entitle  a  plaintiff*,  in  detinue,  who  has 
lost  the  possession,  to  recover ;  but 
without  prejudice  to  the  titles  of  those 
who  were  not  parties  to  the  suit. 
NnBby*t  Adm'r  v.  Blakey,  57 

2.  "What  possession  of  slaves  sent  by  the 

father  to  the  husband  of  his  daughter, 
immediately  after  the  marriage,  will 
be  sufficient  to  protect  the  riglits  of 
the  representatives  of  the  son  in-law, 
in  opposition  to  the  claims  of  the  fa- 
ther's creditors.  Moored  AditCr  v. 
Davjwy,  &c.  127 

POSTSCRIPT. 

See  Rbvocation. 

1.  The  cancelling  a  will  does  not  necessa- 
rily cancel  a  poetscript  thereto,  by 
which  all  former  wills  were  revoked. 
£ate9  V.  Holmatif  502 

Parol  evidence  is  admissible  in  such 
cases  to  shew  the  situation  of  the  tes- 
tator, and  quo  mnhno  the  cancellation 
was  made«  Ibid, 

PRACTICE. 

See  Rules.    Process,  No.  3. 

1.  If  a  suit  in  Chancery  abate  by  the  death 
of  the  defendant,  after  angmer  JUed^ 
and  the  caiue  set  for  heariiig;  it 
seem*  that  the  executol^cannot  reeu- 
larly  demur  to  the  equity  of  the  bill, 
or  plead  any  matter  which  his  testa- 
tor might  not  have  pleaded  in  that 
stage  of  the  proceedings ;  but,  if  no 
objection  be  made  to  a  demurrer 
filed,  and  the  parties  proceed  to  take 
depositions,  it  will  be  an  implied  wai- 
ver of  any  objection  to  such  irregula- 
rity.   Pope,  8.C.  V.  Tonlesp  &c.         47 

.2.  If  the  defendant  in  equity  plead  the  sta- 
tute of  limitations,  and  the  complain- 
ant come  within  any  of  the  exceptions 
of  the  act,  he  will  not  be  entitled  to 
the  benefit  thereof,  unless  he  set  it 
forth  by  a  replication.  Letcis'4  Rsc*r 
▼.  £acon»  See.  ^ 


3.  The  Court  of  Appeals,  or  any  Judge  oitt 

of  Court,  may  grant  an  appeal  from,  or 
writ  of  iuurtedea*  to,  a  decree  of  a 
Superior  Court  of  Chancery,  at  any 
time  within  three  years  after  such  de- 
cree was  pronounced,  notwithstand- 
ing the  act  of  1807.  Tofniimon  v. 
Dilliard,  and  Mackey  v  Bell,  199 

4.  An  appeal  having  abated  at  the  March 

term,  by  the  death  of  the  appellant,  a, 
icirejacioi  to  revive  it,  may  be  award- 
ed at  the  ensuing  Oaober  term.    But^ 
ter  V.  Wallace,  217 

5.  Where    the  judgment  of  a   District 

Court,  reversing  that  of  a  County 
Court,  is  not  in  its  nature  final,  but 
remands  the  cause  for  further  pro- 
.  cecdings;  and  the  subsequent  judg- 
ment of  the  County  Court  is  also  re- 
versed by  tlie  District  Court;  the 
Court  of  Appeals,  if  the  criginaljudg- 
fnent  of  the  County  Court  be  corrects 
will  reverse  all  the  subsequent  judg- 
ments, and  affirm  that  original  judg' 
ment.  Lyoni,'Ex*r,  kc  v,  Gregory,  237 

6.  Appearance  and  pleading  to  the  action 

cures  all  errors  in  the  process.  Tur^ 
berville  v.  Long,  309 

7.  See  Writ,  No.  2.  and  IM. 

8.  See  Corporation    Courts,  No.  !• 

Ibid. 

9.  See  Writ  op  Ricut,  No.  1,  2,  3.  4. 

lind. 

10.  It  is  a  rule  that  a^epleader  is  sot 
grantahle  in  favour  of  the  party  who 
made  the  first  fault  in  pleading.  Sin- 
ley  V.  Leek,  288 

11.  5re  Slander,  No.  1.  Hid, 

12.  See  Appeals,  Court  of,  No.  3,  as 
to  rectifying  clerical  omissions,  at  a 
subsequent  term. 

13.  Construction  of  the  rule  as  to  allowing 
one  term  to  prepare  for  trial,  after 
new  parties  are  made.  Scott  r, 
Jidttfn*,  501 

14.  Where  the  appellee  dies,  the  Court 
will  not  tiike  up  the  appeal,  in  the 
name  of  his  executors,  without  giving 
the  appellant  notice  by  a  scire Jacia*, 
especially  where  a  great  lengt|i  of 
time  has  elapsed   since  the  appeal* 

IbiZ 

15.  See  Mills,  No.  4.  uid  JVilUnton  v. 
Mayo,  ^  565 

16.  Rules  of,  in  the  Supreme  Court  of 

Appeals.  See  vol  I.  p.  1,  2,  3,  4. 
al^d409.  Vol  II.  p.  587.  Vol.  III.  p. 
269,  27CI. 

17.  Rdles  of,  in  the  Superior  Court  of 
Chancery  for  the  Richmond  District. 
See  Vol.  I.  p:  5,  6^  7,  8*  and  19.     VqL 

*:.  p.  1, 2. 
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PRESENTMENT. 

1.  What  is  the  proper  process  on  an  in- 
dictment or  presentment  for  a,  misde- 
meanor. Tke  Commonviealth  v.  M'Cie- 

575 


ncgartf 


PROCESS. 


1.  If  the  original  writ  be  lost,  so  tJ»:»t  it 

cannot  be  made  a  part  of  the  record, 
the  Court  will  intend,  after  vei-dict, 
that  it  was  a  good  writ,  though  some 
of  the  subsequent  process  be  erro- 
neous.    Turberville  v.  Longt  309 

2.  Appearance  and  pleading-  to  the  action 

cures  all  errors  m  the  procett.      Ibid. 

3.  What  process   ought  to   be  awarded 

upon  an  indictment  or  presentment 
for  a  misdemeanor.  The  Common- 
vtealth  V.  M*Cienegan,  575 

PURCHASEU. 


See  Marriage,  No.  1. 
and   MoQre^9  AdvCr 


Slaves,  No. 3. 

V.    Downey^  &c* 

127 

1.  A.  being  In  treaty  for  the  purchase  of  a 

tract  of  land  offered  for  sale  by  J.  C. 
was  informed  by  A.  C  that  he  had  a 
claim  to  it.  ^  A.  C.  also  inserted  in  a 
newspaper,  an  advertisement,  cau- 
tioning all  persons  against  purclia* 
sing,  and  caused  to  be  recorded  a 
bond  of  J.  C.  bindin^himself  not  to 
revoke  a  will,  in  which  he  had  de- 
vised the  land  in  question  to  the  wife 
of  A.  C.  which  bond  was  also  shewn 
to  A.  before  he  concluded  tike  pur- 
chase. These  circumstances  were 
sufficient  to  constitute  A.  a  purchaser 
with  notice,  notwithstanding,  having 
Acen  the  will,  he  had  discovered  a 
misrccital  of  it  in  the  bond,  and  was 
advised  that  he  might  safely  pur- 
chase. Argenhright  v.  Campbell  and 
Wife,  144 

2.  Not  affected  by  a   deed  of  trust  or 

mortgage  of  slaves  or  personal  estate, 
(not  having  notice,)  unless  the  same 
be  proved  by  three  witnesses,  or  ac- 
knowledged by  the  party,  and  duly 
recorded.  See  MooreU  ExW  v.  The 
Auditor,  232 

J.  See  Agreement,  No.  2.  and  Vance  y. 
Walker,  288 

4.  If  a  derivative  purchaaer,  by  aasigii- 
ment   of  a  title-bond,  file  his  bill 


against  the. vendor,  for  a  specifio 
conveyance,  the  first  purchaser  or 
his  representatives  ought  to  be  made 
parties.  Hoover  v.  Donnally  and 
other*,  316 

5.  In  a  suit  against  a  person  alleged  to  be 

a  purchaser  vjith  notice,  it  is  not  suf- 
ficient for  the  defendant  in  his  answer 
to  say,  that  he  had  no  notice  of  a 
prior  equity  at  tlj^  time  of  the  pur- 
chase. It  must  appear  whether  he 
had  obtained  a  conveyance  before  he 
received  notice  of  the  phintifi's 
claim,  Ibid- 

6.  See  Eq,wity.      Specific   Perform- 

ANCE.  Forfeiture,  and  JonetU 
Devisee*  V.  JRoberts,  436 

7.  The  children  bom  of  the  marriage  arc 

purchasers,  under  botli  father  and 
mother,  by  virtue  of  marriage  arti- 
cles.- ytt,  upon  the  death  of  father 
and  mother,  they  take  (where  the  li- 
mitation is  to  the  issue  g^cneraUy)  as 
coparceners  per  stirpes,  and  not  per 
capita.  Tabb  and  others  v.  Archer 
and  others,  400 

8.  The  husband  and  wife  are  both  pur- 

chasers, on  the  marriage,  for  valua- 
ble consideration,  and  neither  can  be 
deprived  of  any  lego/  right  accruing 
by  the  marriage,  except  such  as  (ac- 
cording to  a  just  and  liberal  construc- 
tion of  the  ftiticles)  each  must  he  an- 
derstuod  and  intended  to  have  g^ven 
up,  Ibid. 


^OD  CUM. 

1.  In  trespass,  ill  afler  verdict.     Moore^s 

AdnCr  v.  Damneyt  &c.  127 

2.  So,  in  cay  for  a  tort.     Xomox  r.  Hord, 

271 


QUARTERLY   COURTS. 

Of  the  Coanty  and  Corporation,  may 
exervise  all  the  ^enrr/i/ jurisdiction  of 
the  Courts,  as  to  probate  of  deeds, 
wills,  &o.  controversies  about  milb, 
&c.  but,  at  a  monthly  sesKon,  they 
cannot  take  jurisdiction  of  any  sub- 
ject expressly  and  exclusively  assign- 
ed to  a  quarterly  term.  WiUtinson  v. 
Mayo^  565 
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REAL  ESTATE, 

1,  Should  be  estimated  in  judging:  of  tlie 
sufficiency  of  security.  JDevt  v. 
Sfu4ge9  Sv)eet  Springs  D.  C  1 

RECITAL. 

1.  A  redtal  in  namage  articles,  stating 
it  to  be  the  intention  of  the  parties 
to  settle  ALL  the  real  and  personal 
estate  of  the  wife,  except  a»  therein 
after  excepted^  and  a  part  of  such 
estate  being  omitted  in  a  subsequent 
speeijication  thereof,  recourse  may 
be  had  to  the  excepting  claute  to  pre* 
▼ent  the  univertality  of  the  recital 
from  being  restricted  (as  it  otherwise 
might  be)  by  the  tpecification.  Tabh 
and  other*  y.  Archer  and  others,      t400 

RECORD. 

1.  The  declaration  chai^ng  the  defend- 
ant with  having  said  that  the  plain- 
tiflT,  as  a  witness  before  a  Court  of 
Rc^rd,  was  guilty  of  perjury,  "  for 
*•  which  he  would  have  his  ears,"  a 
copy  of  the  record  of  that  trial  ought 
to  be  produced  as  evidence  in  support 
of  the  plea  of  justification.  KirtUy 
V.  Deck,  388.    See  Evidbncb,  No.  6. 

RECORDS. 

L  Where  the  records  of  a  Court  have 
been  destroyed,  an  imperfect  minute 
of  a  judgment  may  be  admitted  to 
record  under  the  act  of  Assembly,  in 
lieu  of  the  original ;  provided  the 
substantial  parts  thereof  appear  ;  and 
the  record  of  such  minute,  made  by 
order  of  the  Court,  is  good  evidence 
on  a  plea  of  nul  tiel  record  ;  although 
the  Clerk  failed  to  indorse  upon  it 
that  the  original  was  lost  or  destroy- 
ed, and  also  failed  to  makeiian  entry 
to  the  same  effect  on  the  record  book. 
Lyons,  Mx>,  &c.  v.  Gregory,         237 

RENT. 


rent-arrear.       Cooie   v.    Wise,    463. 
Nevjton  v.  Wilson,  470 

2.  Under  what  circumstances  a  subse* 
quent  lease,  made  by  the  landlord, 
of  demised  premises  in  the  occupa- 
tion  of  the  assignee  of  a  residue  of 
the  term,  will  not  be  deemed  an 
eviction  of  the  lessee,  nor  bar  the 
landlord  from  recovering  of  Mm  a 
balance  due  for  rent  on  the  original 
contract.     Cooie  v.  Wise,  463 

3.  In  an  action  of  debt  for  rent,  the  de- 
fendant, on  the  plea  of  nil  debet,  may 
give  in  evidence  any  special  circum- 
stance shewing  that  the  rent  ought  to 
be  apportioned.    Newton  v.   Wilson, 

470 

4.  A  lease  was  made  of  a  mill,  together 
with  a  tract  of  land  adjoining,  and  a 
black  man  as  miller,  for  a  term  of 
years,  rendering  an  annual  rent ;  the 
miller  had,  previously  to  the  lease, 
been  emancipated  by  the  lessor  by  a 
deed  entered  of  record,  and,  before 
the  expiration  of  the  first  year,  left 
the  service  of  the  lessee.  It  was 
held  that  the  lessee  was  entitled  to 
an  apportionment  of  the  rent.      Ibid. 

5.  The  acceptance  of  rent  after  a  forfeit- 
ure accrued,  is  an  equivocal  act,  and 
may,  or  may  not,  amount  to  a  waiver 
of  the  forfeiture,  according  to  the 
(pto  animo  with  which  the  rent  was 
received.  Jones's  Devisees  v.  Roberts, 

436 


REPLEADER. 

It  is  a  good  ground  for  arresting 
judgment  and  awarding  a  repleader, 
after  a  genera]  verdict  for  the  plain- 
tiff, that  there  were  two  counts  in 
the  declaration  ;  the  one  beginning 
in  covenant,  and  concluding  in  case/ 
and  the  other  entirely  in  case  ;  to 
which  the  defendant  pleaded,  only, 
«•  that  he  had  not  broken  the  cove- 
"  nants."     Terrells  v    Page's  Adm'r, 

118 

It  is  a  rule  that  a  repleader  is  not  grant- 
able  in  favour  of  the  party  who  made 
the  first  fault  in  pleaaing  Kirtley  v. 
Deck,  388 

REPLICATION, 


*  _  ^       ^  .   ^^  vi      u  ^^'   Special,  must  be  filed  to  the  defend- 

1  Interest  is  not  recoverable,  bv  way  of         ant's  plea  of  the  statute  of  Umiu- 
m  an  acUon  of  debt    for  tioiis,  in  equity,  if  the  plaintiff  come 


ot^' 


Vol. 
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'Within  any  of  ilie  exceptions  of  the 
kci,  otherwise  he  will  not  be  entitled 
to  tlie    benefit  of   such  exceplions.   ^ 
Lev3it*9  Exr  v.  Bacon,  Sec.  89 

2.  If  the  record  of  proceedings  on  a  writ 
of  right  sUte,  that  the  demandant 
**  replied  genera/iy"  the  Court  will  in- 
tena.  afier  verdict,  that  a  general  re-   « 

£hcati<in    was  filed  in  %Bnting.     Tur- 
rrviile  v.  Long^  309 


REVALUATION.  **• 

L  Where,  by  the  consent  of  the  original  . 
owner,  part  of  the  land  taken  for 
public  use  was  directed,  by  a  law,  to 
be  revalued  and  restored  to  him,  and 
the  residue  to  be  reuined  by  the 
Commonwealth ;  but,  through  the 
defuuit  of  the  agents  of  the  Common- 
-wealth,  such  revaluation  has  not 
been  made  ;  the  Court  of  Chancery  L 
sliould  direct  it  now  to  be  made,  and 
decree  the  value  so  ascertained,  (of 
tile  residue,)  with  interest,  from  the 
time  when  such  revaluation  ought  to 
have  taken  place,  to  be  paid  by  the 
Commonwealth  to  such  original 
owner.  The  Mtorney-General  v.  7V/r- 
pin,  548   ^ 

REVOCATION. 

\  testator  made  a  will,  in  due  form  of 
law,  to  which  he  afterwards  subj  in- 
ed  a  co<licil ;  he  then  made  a  second 
will,  and  annexed  a  postscript  to  it, 
by  which  he  **  revoked  all  former  - 
««  wills,"  and  tigned  the  postscript ; 
the  second  will  was  cancelled  by  cut- 
ting  his  name  out  from  the  body  of 
it,  hut  leaving  the  postscript  with 
his  name  subjoined  to  it.  This  pa-  ^ 
per  was  carefully  preserved  by  the 
testator,  as  also  bis  firpt  will ;  both 
of  which  were  found  after  his  death. 
Held  Uiat  the  totucript  to  the  second 
will  was  a  suostantive  revocation  of 
the/r«<  toiV/,  and  that  tlie  cancelling 
of  the  tecond  will  did  not  necessarily 
cancel  the  p9*tscript  u\so,  so  as  to  set  1 
up  the  Jint  as  the  will  of  the  testa- 
tor. Bates  V.  Holmant  502 
2.  Parol  evidence  is  admissible  in  such 
cases,  to  shew  the  situation  of  the 
te&tutor,  and  quo  animo  the  cancella* 
tion  was  made,                              Jifid* 


RULES. 

Rules  to  shew  cause,  &c.  may  be  va- 
ried  to  squart  with  the  justice  of  the 
case,  and  the  rights  of  the  parties. 
i)«o  V    Judget    Svteet  Springs  D.  C. 

Or  Practice,  in  the  Supreme  Court 

of  Appeals.     See  Vol.  I .  p.  i,  ii,  iii,  iv. 

and  409-     Vol  IT.  p.  587.    VoL  IIL 

p.  269,  270. 
Of  Fkac  f  iCB  in  the  Superior  Court  of 

Chancer)  for  the  Bichmond  District. 

See  Vol.  I.  p.  V,  vi,  vii,  viii.  and  19. 

Vol.  II.  p.  1,  2. 


SCIBE  FACIAS, 

The  act  of  1792,  for  limiting  the  time 
within  which  a  scire  facias  may  be 
bsued,  (1  Be9.  Code,  p.  lOa  sect.  5.) 
did  not  applv  to  a  scire  facias  pre- 
viously sued  out,  by  leave  of  the 
Court,  to  revive  a  judgment  which 
was  more  than  ten  years  old  when 
such  leave  was  given.  Lyons,  ^Vr, 
&c.  v.  Gregory,  237 

Where  the  appellee  dies,  the  Court 
will  not  take  up  the  appeal,  in  the 
name  of  his  executors,  without  giv- 
ing the  appellant  notice  by  a  scire 
facias.     Scott  v.  Adanis,  501 


SECURITT. 

A  person  appointed  a  Clerk  of  a  Dis- 
trict Court  in  vacation,  had  the  whole 
of  die  ensuing  term  to  give  bond  and 
security.  Devt  v.  yudget  Sweet 
Springs  D.  C.  1 

In  judging  of  the  sufficiency  of  securi- 
ties, their  real  as  well  •»  personal 
estate  should  be  considered.        Ibid. 


SETTLEMENTS. 

A  settlement  in  pursuance  of  marriage 
articles  will  be  decreed,  in  equity, 
against  the  husband  and  wife,  or  any 
person  claiming  u»»der  them,  or  ei- 
ther  of  them.  See  Marrxacb  Ar- 
ticles, No.  2.  Tahb  and  others  v. 
Archer  and  others,  400 
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1  Infants  may  contract  by  mamaf^  arti- 
cles  or  setUemetiui,  and  such  con* 
tracts  will  bind  them  when  of  full  ag^. 
Tabb  and  otherw  v.  Jircher  and  other*, 

400 

3.  The  law  has  entrusted  the  father  or 
guardian  with  tlie  marriage  of  infant 
children  or  wards  ;  and,  consequent- 
ly, setdements  made  by  infants 
througik  the  father  or  guardian  are 
binding.  Ibid. 

i.  j&Sre  Marriage  Articles,  No  9»  and 

Ibid, 


SHERIFF. 

1.  An  action  of  trespass  lies  against  the 
Hi^rh  Sherifi'  for  the  tortious'  act  of 
his  deputy,  at  tuch,  Moore's  jidnCr 
V.  Dawney,  &c.  127 

SLANDER. 

1.  In  ease  for  tiander,   if  the  defendant 

plead  the  word  **  junification"  only, 
and  the  plaintiff  reply  generally,  a 
verdict  for  the  defendant  should  be 
set  aside>  and  a  repleader  awarded  ; 
but  a  verdict  for  the  plaintiff  ought 
not  to  be  set  aside  ;  it  being  a  rule 
that  "  a  repleader  is  not  grantable  in 
"  favour  of  the  person  who  made  the 
•*  first  fault  in  pleading.^*  Kirtley  v. 
Deck,  388 

2.  The  declaration,  charging  the  defend- 

ant with  having  said  that  the  plain- 
tiff, as  a  witness  before  a  Court  of 
Record,  was  guilty  of  perjury, 
*<  for  which  he  would  have  his 
"  ears,**  the  defendant,  on  the  plea 
of  justification,  cannot  give  parol 
evidence  of  what  the  plaintiff  swore 
to,  without  producing  a  copy  of  the 
record  of  that  trial  to  shew  that  the 
testimony  given  by  the  plaintift'  was 
material  to  the  matter  in  question. 

Ibid, 

SLAVES. 

1.  Five  years*  possession  of  a  slave,  will 

entitle  a  plaintiff,  in  detinue,  who  had 
lost  the  possession,  to  recover ;  but 
without  prejudice  to  the  titles  of  those 
who  were  not  parties  to  the  suit.  Nev>- 
hf*  AdnCrt  v.  Blaley^  57 

2.  If  an  administrator  declare  (in  treapatt) 

that  the  defendant,  with  force  i*nd 
arms,  entered  Af>  (jtheplaintiff^s)  close. 


and  took  therefrom  certain  slaves  be- 
l(>ng^n|:r  to  tlie  estate  of  his  intestate, 
it  will  be  intended,  after  verdict,  that 
the  trespass  ^as  committed  on  the 
plantation  of  the  intestate,  and  that 
the  administrator  was  in  possession 
for  the  purpose  of  finishing  the  crop, 
by  virtue  of  the  act  of  Assembly. 
Moortt  AdnCr  v.  Downey,  &ic.       127 

3.  A  father  possessed  of  an  ample  fortune, 

having  sent  certain  of  his  bLves,  im- 
mediately  after  the  marriage  of  one 
of  his  daughters,  to  her  hu»band,  in 
whose  possession  they  reniained, 
without  interruption  or  claim,  until  his 
death,  which  happened  two  years  and 
four  months  afterwards,  it  will  be  pre- 
sumed, (no  proof  of  fraud  appearinjc,) 
that  such  8la\cs,  bt-ingno  more  than 
a  reasonable  provision  for  the  daugh- 
ter at  the  tiine,  were  a  gift  in  consi- 
deration of  the  marriage  ;  and  the 
right  of  the  representatives  of  the 
husband  is  good  against  the  creditors 
of  the  fatlirr.  Ibid. 

4.  Three  witnesses  necessary  in  deeds  of 

trust  or  mortgages  of,  unless  the 
same  be  acknowledged  by  the  party. 
See  Moore't    E^r    v.    The   Auditor, 

232 

5.  Construction  of  the   statute  of  frauds 

and  perjuries  as  to  loans  of  slaves. 
Beatley  v.  Owen,  449 

6.  Sie    Statute    of    Frauds,    No  2. 

Ibid^ 


SPECIFICATION. 

A  recital  in  marriage  articles  stating 
it  to  be  the  intention  of  the  parties  to 
settle  ALL  the  real  and  personal 
estate  of  the  wife,  except  at  therein 
after  excepted ;  and  a  part  of  such 
estate  being  omitted  in  a  subsequent 
tpecif cation  thereof;  recourse  may  be 
had  to  the  excepting  clause  to  pre* 
vent  the  univertality  of  the  recital 
from  being  rettricted  (as  it  otherwise 
might  be)  by  the  tpecifcation.  Takk 
(tna  othert  v.  Archer  and  othert,       400 


SPECIFIC  PERFORMANCE. 

1.  Who  ought  to  be  parties  to  a  bill,  for 

a  specific  conveyance,  brought  by 
the  assignee  of  a  title-bond.  Hf^ver 
v.  Donnally  and  othert,  316 

2.  The  purchaser  of  an  agreement  for  a 

lease,  and    those   under   whom    he 
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within  any  of  the  exceptions  of  the 
act,  otherwise  he  will  not  be  eiititle4 
to  the  benefit  of  such  exceptions. 
LeviUU  Ex'r  v,  Bacoriy  Stc.  89 

If  the  record  of  proceedings  on  a  writ 
of  right  state,  that  the  demandant 
"  replied  generally"  the  Court  will  in- 
tend, afier  verdict,  that  a  general  re- 
plication was  filed  in  Virttiitg.  Tur- 
herville  v.  Long^  309 


REVALUATION. 

1.  Where,  by  the  consent  of  the  original 
owner,  part  of  the  land  taken  for 
public  use  was  directed,  by  a  law,  to 
he  revalued  and  restored  to  him,  and 
the  residue  to  be  retained  by  the 
Commonwealth ;  but,  througli  the 
defitult  of  the  agents  of  the  Common- 
wealth, such  revaluation  has  not 
been  made  ;  the  Court  of  Chancery 
sliould  direct  it  now  to  be  made,  and 
<lecree  the  value  so  ascertained,  (of 
the  residue,)  with  interest,  from  the 
time  when  such  revaluation  ought  to 
have  taken  place,  to  be  paid  by  the 
Commonweulth  to  such  original 
owner.  The  Mtorney-General  v.  Tur- 
pint  548 


REVOCATION. 

\  testator  made  a  will,  in  due  form  of 
law,  to  which  he  afterwards  subj  in- 
ed  a  codicil ;  he  then  made  a  second 
will,  and  annexed  a  postscript  to  it, 
by  which  he  **  revoked  all  former 
"  wills,"  and  signed  the  postscript ; 
the  second  will  was  cancelled  by  cut- 
ting his  name  out  from  the  body  of 
it,  hut  leaving  the  postscript  with 
his  name  subjoined  to  it.  This  pa- 
per was  carf  fully  preserved  by  the 
testator,  as  also  his  first  will ;  both 
of  which  were  found  after  his  death. 
Held  tliat  the  toettcript  to  the  second 
will  was  a  suostantive  revocation  of 
the  first  will,  and  that  tlie  cancelling 
of  the  second  will  did  not  necessarily 
cancel  the  postscript  uXao,  so  as  to  set 
up  the  first  as  the  will  of  the  testa- 
tor. Bates  v.  Holmani  502 
2.  Parol  evidence  is  admissible  in  such 
cases,  to  shew  the  situation  of  the 
tef»tutoT,  and  <fuo  animo  the  cancella- 
tion  was  made,                             Hid* 


RULES. 

1.  Rules  to  shew  cause,  &c.  may  be  va- 

ried to  squart-  with  the  justice  of  the 
case,  and  the  rights  of  the  parties. 
Devf  V    fudges   Svieet  Springs  D.  C, 

2.  Or  Practice,  in  the  Supreme  Court 

of  Ap|)eals.  See  Vol.  L  p.  i,  ii,  iii,  iv. 
and  409.  Vol.  fl.  p.  587-  Vol.  111. 
p.  269,  270. 

3.  Of  Fkactice  in  the  Superior  Court  of 

Chancery  for  the  Btchviond  District. 
See  Vol.  I.  p.  v,  vi,  vii,  viii.  and  19. 
Vol.  II.  p.  1,  2. 


SCIRE  FACIAS. 

t.  The  act  of  1792,  for  limiting  the  time 
within  which  a  scire  facias  may  be 
issued,  ( 1  Rev.  Code,  p.  108.  sect.  5.) 
did  not  applv  to  a  sctre  facias  pre- 
viously sued  out,  by  leave  of  the 
Court,  to  revive  a  judgment  which 
was  more  than  ten  years  old  when 
such  leave  was  pven.  Lyons,  Ex*r, 
&c.  v.  Gregory,  237 

%  Where  the  appellee  dies,  the  Court 
will  not  take  up  the  appeal,  in  the 
name  of  his  executors,  without  giv- 
ing the  appellant  notice  by  a  scire 
facias.     Scott  v.  Mams,  501 


sEcuRirr. 

1.  A  person  appointed  a  Clerk  of  a  Dis- 

trict Court  \n  vacation,  had  the  whole 
of  die  ensuing  term  to  give  bond  and 
security.  Dew  v.  yudges  Sweet 
Springs  D.  C.  1 

2.  In  judging  of  tlie  sufficiency  of  securi- 

ties, their  reai  as  well  m9  personal 
estate  should  be  considered,        liid. 


SETTLEMENTS. 

1.  A  settlement  in  pursuance  of  marriage 
articles  wHl  be  decreed,  in  equity, 
against  the  husband  and  wife,  or  any 
person  claiming  under  them,  or  ei- 
ther of  them.  See  Marriacb  Ar- 
TiCLEs,  No.  2.  TaMf  and  others  v. 
Archer  and  others,  400 
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!2.  Iniknts  may  contract  by  inama|^  arti. 
cles  or  setUemetiui,  and  such  con* 
tracts  will  bind  them  when  of  full  age. 
Tabb  and  othcrt  y.  Jlreher  and  others^ 

400 

3.  The  law  has  entrusted  the  father  or 
guardian  witlt  the  marriage  of  infant 
children  or  wards  ;  and,  consequent- 
ly, settlements  made  by  infants 
tlirough  the  father  or  guardian  arc 
binding.  Ibid. 

i.  i&i^tf  Marriage  Articles,  No  9,  and 

Ibid. 


SHERIFF. 

1.  An  action  of  trespass  lies  ag^ainst  the 
Hi)^h  Sherifi"  for  the  tortious"  act  of 
his  deputy,  at  suck,  Moore's  jidm*r 
V.  Damneyt  &c.  127 

SLANDER. 

1.  In  case  for  slander,   if  the  defendant 

plead  the  word  **  justification*'  only, 
and  the  plaintiff  reply  generally,  a 
verdict  for  the  defendant  should  be 
set  aside,  and  a  repleader  awarded  ; 
but  a  verdict  for  the  plaintiff  ought 
not  to  be  set  aside  ;  it  being  a  rule 
that  '*  a  repleader  is  not  grantable  in 
•*  favour  of  the  person  who  made  the 
"first  fault  in  pleading.'*  Kirtley  v. 
DecJ^,  388 

2.  The  declaration,  charging  the  defend- 

ant with  having  said  that  the  plain- 
tiff, as  a  witness  before  a  Court  of 
Record,  was  guilty  of  perjury, 
*'  for  which  he  would  have  hit 
"  ears,"  the  defendant,  on  the  plea 
of  iustjfication,  cannot  g^ve  parol 
evidence  of  what  the  plaintiff  swore 
to,  without  producing  a  copy  of  the 
record  of  that  trial  to  shew  that  the 
testimony  given  by  the  plaintift'  was 
material  to  the  matter  in  question. 

Ibid. 

SLAVES. 


and  took  therefrom  certain  slaves  be- 
longing to  tlie  estate  of  his  intestate, 
it  will  be  intended,  after  verdict,  that 
the  trespass  Was  committed  on  the 
plantation  of  the  intestate,  and  that 
the  administrator  was  in  possession 
for  the  purpose  of  finibhing  the  crop, 
by  virtue  of  the  act  of  Assembly. 
Moorts  Adw^r  v.  Dawnej,  8cc.  127 
3'  A  father  possessed  of  an  ample  fortune, 
having  sent  certain  of  his  sLvcs,  im- 
mediately after  the  marriage  of  one 
of  his  daughters,  to  her  husband,  in 
whose  possession  they  retnained, 
without  interruption  or  claim,  until  his 
desth,  which  happened  two  years  and 
four  months  afterwards,  it  will  be  pre- 
sumed, (no  proof  of  fraud  appearinjc,) 
that  such  slaves,  being  no  more  than 
a  reasonable  provision  for  the  daugh- 
ter at  the  time,  were  a  gift  in  consi- 
deration of  the  marriage  ;  and  the 
right  of  the  representatives  of  the 
husband  is  good  against  the  creditors 
of  The  fatlier.  Ibid. 

4.  Three  witnesses  necessary  in  deeds  of 

trust  or  mortgages  of,  unless  the 
same  be  acknowledged  bv  the  party. 
See  Moore's    Ex'r    v.    The   Auditor, 

232 

5.  Construction  of  the   statute  of  frauds 

and  perjuries  as  to  loans  of  slaves. 
Beasley  v.  Owen,  449 

6.  Sit    Statute    of    Frauds,    No  2. 

Ibid. 


SPECIFICATION. 

1.  A  recital  in  marriage  articles  stating 
it  to  be  the  intention  of  the  parties  to 
settle  ALL  the  real  and  personal 
estate  of  the  wife,  except  as  therein 
after  excepted ;  and  a  part  of  such 
estate  being  omitted  in  a  subsequent 
specification  thereof;  recourse  may  be 
bad  to  the  excepting' clause  to  pre- 
vent the  universality  of  the  recital 
from  being  restricted  (as  it  otherwise 
might  be)  by  the  specification-  Tabb 
and  others  v.  *Archer  and  others,       400 


1.  Five  years'  possession  of  a  slave,  will 

entitle  a  plaintiff,  in  detinue,  who  had 
lost  the  possession,  to  recover;  but 
without  prejudice  to  the  titles  of  those   j^ 
who  were  not  parties  to  the  suit.  Nev)- 
bfs  AdnCrs  v.  Blahey,  57    - 

2.  If  an  administrator  declare  (in  trespass) 

that  the  defendant,   with  foi-ce  and   2, 
arms,  entered  his  {the plaintiff's)  close. 


SPECIFIC  PERFORMANCE. 

Who  ought  to  be  parties  to  a  bill,  for 
a  specific  conveyance,  brought  by 
the  assignee  of  a  title-bond.  Hoover 
V.  Donnally  and  others,  316 

The  purchaser  of  an  agreement  for  a 
lease,  and    those   under   whom    he 
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claims,  having  committed  soch  acts 
as  would  have  amounted  to  a  forfeit- 
ure, had  a  lease  been  actually  execu- 
ted with  such  covenants  as  were  usual- 
ly inserted  in  leases  to  other  tenants 
of  the  same  estate,  shall  not  have  the 
aid  of  a  Court  of  Equity  to  enforce  a 
specific  performance,  against  a  judg- 
ment at  law  recovered  by  a  purchaser 
of  the  fee-simple  estate.  yones*s  De^ 
vUees  v.  Robert*,  436 

3.  In  what  manner  a  Court  of  Equity  will 
compel  performance  of  marriage  ar- 
ticles. Sec  Marriage  Articles^ 
No.  2. 


STATUTES,  EXPOSITION  OF. 

1.  Of  the  act  (1  Rev.  Code,  p.  192.  sect. 

47,  48.)  as  to  fraudulent  gifts  of 
slaves.  M9ore*9  AdnCr  v.  Sawney, 
&c.  127 

2.  The  true  construction  of  the  29th  sec- 

tion of  the  act  reducing  into  one  the 
several  acts  concerning  the  High 
Court  of  Chancery  (1  Rev.  Code^  p. 
66.)  is,  that,  if  it  appear  from  the 
face  of  the  bill,  that  the  matter 
charged  is  not  proper  for  a  Court  of 
Equity,  it  ought  to  be  dismissed, 
even  •'  after  answer  61cd,  andnaplea 
«•  in  abatement  to  the  iurisdiction  of 
«»the  Court"  PoUardy-  PattertotC* 
Mm'r,  67 

3.  Construction  of  the  act  of  the  14th  of 

January^  1807,  sect.  4.  (2  Rev.  Code, 
J  128.)  as  to  granting  appeals,  and 
awarding  writs  of  error  or  superse- 
deas. TomJinton  v.  DiUiardt  and 
Mackey  v.  Bell,  199 

4.  Construction  of  the   act  of  1785,  (1 

Rev.  Code,  p.  170.  sect  19.)  as  to  the 
legitimation  of  children  bom  out  of 
-wedlock,  where  parents  afterwards 
intermarry,  and  recognise  them ; 
and  of  the  issue  of  marriages  deem- 
ed null  in  law.  See  Rice  et  ai.  v.  Ef- 
ford  et  aL  226.  and  Stones  v.  Keethg^ 
228.  note,  and  SUi^h  v.  Strider,  229. 
note. 

5.  Construction  of  the  act  concerning  the 

number  of  witnesses  requisite  to  a 
deed  of  trust  or  mortgage*  (1  Rev, 
Code,  p.  156, 157.  sect.  1.  and  4.)  com' 
pared  vjith  the  statute  of  frauds,  (1 
Rev.  Code,  p.  15,  16. sect  2)  Moore^t 
JExV  v.  The  Auditor,  232 

6.  As  tr»  recovery  of  debts  due  from  the 

Commonwealth,  th«  lien  created  by 


the  claim  of  the  Commonwealth,  and 
the  Jurisdiction  of  the  Courts  of 
Chancery.  (1  Rev,  Code,  cb.  84.  p. 
134.  &c.  sect  9, 10. 17.  22.  3L)   Ihid. 

7.  Construction  of  the  act  for  sumg  out 

writs  of  fdreyactof,  upon  judgments 
of  moi  e  than  ten  yearr  standing.  (1 
Rev,  Lode,  p.  108.  sect.  5.)  LyotUt 
E^Ty  &c  V.  Gregory,  237 

8.  As  to  renewing  records,    where  t4>e 

originals  had  been  destroyed  by  fiii. 
(1  J?ev.CVKie,p.38.>  Ibid. 

9k  As  to  docking  entails,  by  writof  ocf 
quod  damnum,  (L.  V.  edit.  1769,  p. 
145.  146.)  the  tenant  not  being  seisecL 
See  EsTATBS-TAiL.  Bask  fbb, 
and  Gieeton*»  Seirs  ▼.  Stott  and 
others^  27S 

10.  Construction  of  the  act  of  frauds,  as 
to  loans  of  slaves  or  personal  estate. 
(1  Rev,  Code,  p.  15.)  ,  BetuUy  r. 
Ovien,  449 

11.  Of  the  6th  section  of  the  act  concern- 

ing the  Auditor,  as  to  claims  against 
the  Commonwealth.  The  Auomey^ 
General  v.  Turpinp  548- 

12.  See  Petition,  and         -  Ibid, 

13.  See  Slaves,  No.  2»  3,  4,  5. 


STATUTE  OF  FRAUDS. 

1.  Construction  of,  as  to  loans  of  slaves. 

Beasley  t.  Owch,  449 

2.  W.  H.  by  his  will,  dated  in  1789,  gave 

a  slave,  then  in  possession  of  his  son- 
in-law  W.  B.  to  his  two  grandsons 
I.  a  and  E.  B.  (sons  of  the  said  W. 
6.  and  at  that  time  iafonts,)  as  soon 
as  they  should  come  to  lawful  age  : 
in  1792,  he  verbally  lent  the  slave  to 
his  said  son-in4aw,  **  for  the  pur- 
'<  pose  of  assisting  in  the  mainte- 
*'  nance  of  his  ehiUlren,*'  reserving 
the  rig^t  to  take  hira  back  whenever 
he  should  think  proper ;  and,  in 
1796,  four  years  afterwards,  died;  m 
the  same  year,  his  will  waa  admitted 
to  record,  the  surviving  grandchild 
being  still  under  ag^  ;  in  1801,  when 
that  grandchild  attained  his  full  age, 
the  slave  was  taken  in  execution,  and 
publicly  sold  as  the  property  of  W. 
B.  It  was  held  that  the  recording  of 
the  will,  in  1796,  was  a  sufficient 
declaration,  within  the  meaning  of 
the  statute  of  frauds,  to  protect  the 
right  of  the  grandchild,  in  opposition 
to  the  claims  of  the  creditors  of  the 
father.  Ibid; 
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See  Action, 


No.  5.     Moore  t. 


Chap' 
260 


SUPERSEDEAS, 


1.  May  be  granted  by  the  Court  of  Ap- 

peals,  or  any  Judge  thereof,  within 
three  years,  notwithstanding  a  vaca- 
tion has  passed.  Totnlinton  v.  DiV- 
liard,  niidMackeyy.Beil,  199 

2.  A  fupersedeas  to  a  judgment  of  aCoun- 

ty  Court  granting  leave  to  erect  a 
mill,  will  not  lie  in  behalf  of  a  per- 
aon  vtho  may  be  interested^  but  whose 
name  does  not  appear  as  a  party  in 
the  record  of  the  County  Court. 
Wingfield  v.  Crenthav),  245 

3.  Such  person  should  make   himtelf  a 

party  to  the  contest  before  the  hnal 
decision  in  the  County  Court,  and 
then  it  it  competent  for  him  to  carry 
the  case  to  a  superior  tribunal,    Ibid* 

4.  A  nipertedeas  is  the   proper  remedy, 

only,  wliere  the  error  is  apparent  on 
the  face  of  the  proceedings,  and  where 
the  person  seeking  to  reverse  the 
judgment  is  a  party  in  the  Court  be- 
low. Ibid, 


SURVEY. 

A  count,  on  a  writ  of  right,  referring 
to  boundaries,,  a*  by  a  survey  made  in 
the  cause,  sufficiently  describes  the 
boundaries  of  the  land  in  dispute. 
Tttrberville  v.  Long,  309 


TITLE. 

A  decree  of  a  County  Court  that  a 
defendant  residing  within  its  jurisdic- 
tion, shall  convey  lands  lyinsr  within 
another  county,  can  be  entV-rced  on 
the  person  of  the  defendant  only ;  but 
does  not  of  itself  vest  any  legal  title  : 
if  ')ffered  as  evidence  of  such,  on  the 
trial  of  an  ejectment,  it  ought  to  be 
rejected.  Jldridgeet  aL  v.  Giles  et 
at.  ^36 


Who  ought  to  be  parties  to  a  bill,  for 
a  specific  conveyance,  brought  by  the 
assignee  of  a  title  bond.  Hoover  v. 
Donnally  and  others,  316 


TRESPASS. 

L  The  gist  of  the  action  must,  Sn  all 
cases,  be  directly  and  positively  al- 
leged, in  the  declaration  ;  if,  there- 
fore, in  trespass,  the  plaintiff  declare, 
«*  for  that  whereas,**  8cc.  and  do  not . 
make  a  positive  averment,  it  is  error, 
and  will  not  be  cured  by  verdict. 
Moore* s  AdirCr  v.  Downey ,  &c.        127 

2.  So,  in  trespass  on  the  case  for  a  tort,  if 

the  declaration  continue  by  way  of 
recital,  to  the  end.    Lomax  v.  llord, 

271 

3.  An  action  of  trespass  lies  against  the 

High  Sheriff  for  the  tortious  act  of 
his  deputy.  Moort^s  AdnCr  v.  Dam^ 
nty,  127  • 

4.  An  administrator   who    declares     in  * 

ti'e&pass,  for  breaking  his  close  and 
taking  away  slaves  belonging  to  the 
estate  of  his  intestate,  i^ill,  after 
verdict,  be  intended  to  have  been  in 
possession,  for  the  purpose  of  finish- 
ing tlie  crop,  by  virtue  of  the  act  of 
Assembly,  Ibid. 

5.  Set  False  Imprisonment,  No.  1. 

TRUST,  DEEDS  OF. 

1.  All  deeds  of  trust  and  mortgages  of 

slaves,  or  other  personal  estate,  are 
void  against  creditors  and  purchasers 
for  valuable  consideration  not  having 
notice  thereof,  unless  the  same  be 
acknowledged  by  the  party  or  par- 
ties, or  proved  oy  three  witnesses, 
and  thereupon  duly  recorded.  MooreW 
Ex*r  V.  The  Auditor,  ^        232 

2.  The  Courts  of  Chancery  have  jurisdic- 

tion in  all  cases,  where  property 
taken  in  execution  at  the  suit  of  the 
Commonwealth,  is  claimed  by  any 
person  under  a  deed  of  trust  or 
mortgage,  ^  Ibid. 

TRUSTEES. 

1.  A  Court  of  Equity  will  compel  per- 
formance of    marriage   articles    by 
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appointing  trusteei  vshere^  none    were   2.  Interest  is  not  to  be  allowed  on  such 

valuation  money  or  damages,  unless 
the  claimant  applied  to  the  Auditor 
for  his  warrant,  and  was  refused  it ; 
or,  having  obtained  it,  was  refused 
payment  at  the  lYeasury,  Ibid, 

See  Revaluation. 


inserted  in  the  articles,  ^  nd  decreeing 
a  settlement  See  Marriage  Ar- 
ticles, No.  2.  Ta6b  and  others  v. 
Archer  and  others,  400 

TRUST  ESTATE. 

.  Before  our  act  of  Assembly,  (of  1785, 
which  took  effect  the  1st  of  January, 
IT'Sr,)  giving  a  widow  dower  of  a 
trus.  estate,  she  could  not  be  endow*  d 
of  an  equitable  estate.  Claiborne  and 
tVife  V.  tiendet^ion,  321 


U 


USES,   DECLARATION  OF. 

1.  It  having  been  agreed,  by  marriage  ar- 
ticles, that  all  the  estate,  real  and 
personal,  of  the  wife,  sh*  uld  remain 
in  her  right  and  possession  during 
the  marriage,  and  that  the  j&ro^e*  onl^y 
should  be  applied  to  the  support  of 
the  husband  and  wife,  and  their  issue, 
if  any ;  and  it  having  been  further 
agi'eed,  that  the  husband  would  never 
sell  or  dispose  of  any  part  of  the  said 
estate,  but  that  the  same  should  a/- 
^ajt  be  held  as  an  inviolable  fund  for 
the  sup|)ort  of  the  said  husband  and 
wife  and  their  issue,  if  any  there 
shouhl  be  ;  the  first  clause  was  con- 
strued as  containing  a.  declaration  of 
the  U9es  of  the  estate  during  the  cover- 
ture only  ;  and  the  second  clause  as 
declaring  the  uses  afterwards.  The 
husband,  therefore,  as  well  as  the 
wife,  was  adjudged  to  be  entitled  to 
the  benefit  of  these  usesybr  life.  Tabb 
andothersY.  Jircher  and  others t       400 


VARIANCE. 

What  variance  between  a  judgment  and 
the  recital  thereof,  in  a  scire  facias^ 
or  in  the  judgment  thereupon,  is  not 
material.  Lyonst  Ex*r,  &c.  v.  Gre- 
gory, 237 

VENDOR  AND  VENDEE. 

1.  If  a  derivative  purcJiaser,  by  assignment 

of  a  title-bond,  file  his  bill  against  the 
vendor,  for  a  specific  conveyance,  the 
first  pwrchaser  or  his  representatives 
ought  to  be  made  parties.  Hoover  v. 
Donnally  and  others,  316 

2.  See  Purchaser,  N^  5.  and         Ibid. 

VERDICT. 


VALUATION   MONEY. 

1.  The  lawful  emanation,  execution,  and 
return  of  a  writ  of  ad  quod  damnum 
to  value  land  intended  to  be  applied 
to  public  uses,  immediately  devests 
the  title  of  the  individual  owner  to 
the  land  so  valued,  and  transfers  it  to 
the  Commonwealth  in  ftdl  and  abso- 
lute dominion  ;  such  owner  remain- 
ing entitled  only  to  the  valuation  mo- 
ney and  damages  assessed  by  the  Ju- 
ry.    The  Jftomey-Ceneral  V.  Turpin, 

548 


1.  Will  not  cure  the  want  of  a  positive 
averment  in  the  declaration,  in  an  ac- 
tion on  the  case  for  a  tort.  Lomax  v. 
Jford,  271 

2.  After  verdict,  it  will  be  intended  that 
an  administrator,  who  declares  for 
breaking  his  close,  and  taking  away 
slaves  belonging  to  his  intestate,  was 
in  possession  for  the  purpose  of  finish- 
ing the  crop,  by  virtue  of  the  act  of 
Assembly.  Moore*s  AdnCr  v.  Bma- 
ney,  &c  127 

3.  So,  in  assault  and  battery,  after  ver- 

dict, on  the  pleas  of,  "no* guilty,"  and 
"  son  assault  demesne,**  judgment 
ought  not  to  be  arrested,  on  the 
pound  that  the  time  was  left  blank 
in  the  declaration.     Digges  v.  Norri^^ 

268 

4.  If  the  verdict  and  judgment  on  a  writ 

of  right  be  substantially  right,  thougli 
not  in  the  tuords  of  the  law,  they 
ought  not  to  be  disturbed.  Turher^ 
mile  V.  Long,  309 

5.  See  Slander,  No.  1.     £irtley  v.  DecJk, 

388 

6.  Thouph   the  verdict  be  for  more  da- 

mages than  are  laid  in  the  declara- 
tion, yet,  if  the  damages  were  laid 
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high  enough  in  the  writ,  the  judg- 
ment will  be  sustained.  Faimer  and 
Eubank  v.  MilU  502 

W 

«  WHEREAS," 

In  trespass^  ill  after  verdict ;  if  the  de- 
claration continue  by  way  of  recital  to 
the  end.  Moore**  AdnCr  v.  Dav)ney, 
&c.  127 

So,  in  case  for  a  tort.    Lomax  v.  Hord, 

271 


his  name  Buhjoined  to  it  This  pa- 
per was  carefully  preserved  by  the 
testator,  as  als*>  liis  first  will  ;  both  of 
which  were  found  after  his  deuth. 
Held  that  the  potttcripi  to  the  4econd 
will  was  a  substantive  revocation  of 
the  first  w///,  and  that  Uie  cancelling 
of  the  tecoud  will  did  m»t  necesiarily 
cancel  the  pot ucript  also,  so  as  to  set 
up  iUeJiritt  as  the  will  of  ihe  testa- 
tor. Hatetv.  Ualmaut  502 
Parol  evidence  is  admissible  in  such 
cases,  to  shew  the  situation  of  the 
testator,  and  quo  animo  the  cancella- 
tion was  made,                               lifid. 


WIFE. 

1.  Where  husbaiid  and  wife  sue,  in  right 
of  the  wife,  for  a  title  to  a  tract  of    j^ 
land,   the  conveyance  should  be  de- 
creed to  be  made  to  the   wife  only. 
Ar^enbri^ht  v.  Campbell  and  Wifct  144 

WILLS. 

1.  W.  H.  by  his  will,  dated  in  1789,  gave 
a  slave,  then  in  possession  of  his  son- 
in-law,  W.  B.  to  his  two  grandsons  2- 
I.  B.  and  E.  B.  (sons  of  the  said  W. 
B.  and  at  that  time  infants)  as  soon 
as  they  should  come  to  lawful  age  : 
in  1792,  he  verbally  lent  the  slave  to 
bis  said  son-in-law,  *•  for  the  purpose 
*•  of  assisting  in  the  maintenance  of 
"  his  children,"  reserving  the  right 
to  take  him  back  whenever  he  should 
think  proper  ;  and,  in  1796,  four 
years  aiterwards,  died  :  in  the  same 
year,  his  will  was  admitted  to  record, 
the  sur\'iving  grandchild  being  still 
under  age  :  in  1801,  when  that  grand- 
child attained  his  full  age,  the  slave 
was  taken  in  execution,  and  publicly  j, 
sold  as  the  property  of  W.  B  It  was 
held,  that  the  recording  of  the  will, 
in  1796,  was  a  sufficient  declaration,  ^ 
within  the  meaning  of  the  statute  of 
frauds,  to  protect  the  right  of  the  % 
grandchild  in  opposition  to  the  claims 
of  the  creditors  of  the  father.  Beat' 
ley  v.  Ovien^  449 

2.  A  testator  made  a  will,  in  due  form  of 
law,  to  which  he  afterwards  subjoin- 
ed a  codicil ;  he  then  made  a  second  3. 
wrill,  and  annexed  a  postscript  to  it, 
by  which  he  "revoked  all  former 
"  wills,"  and  ti^ited  the  postscript ; 
the  second  will  was  cancelled  by 
cutting  his  name  out  from  the  body 
of  it,  but  leaving  the  postscript  with 


WITNESSES. 

A  deed  of  trust  or  mortgage  for  slaves, 
or  other  personal  estate,  i**  void 
against  creditors  and  purchasers  for 
valuable  consideration  not  having  no- 
tice thereof,  unless  the  same  he  ac- 
knowledged by  the  party  or  parties, 
or  proved  by  three  witnesses,  and 
thereupon  duly  recorded.  Moore^g 
Ex\  V.  The  .hulitor,  2o2 

The  declaration  chargfing  the  defendant 
with  having  said  that  the  plaintiff,  as 
a  v)itne99  before  a  Court  of  Record 
was  guilty  of  perjury,  **  for  which  he 
**  would  have  his  ears,",  the  defend- 
ant, on  the  plea  of  justification,  can- 
not gi\e  /^aro/ evidence  of  what  the 
plaintiff  swore  to,  \iithout  producing 
a  copy  of  the  record  of  that  trial  to 
sliewtliat  the  testimony  given  by  the 
plaintiff  was  material  to  the  matter  in 
question.   Kirtley  t.  Deck,  388 

WRIT. 

After  verdict,  the  daw  age*  having  been 
left  blank  in  the  declaration,  the 
Court  will  inspect  the  wnt,  and  sup- 
ply them  from  it.    Digge*  v.  Norrh, 

268 

If  the  original  be  lost,  so  that  it 
cannot  be  made  a  part  of  the  record, 
the  Court  will  intend  after  verdict, 
that  it  was  a  good  writ,  though  some 
of  the  subsequent  process  oe  erro- 
neous.    Turberville  v.  Long,  309 

If  the  damages  be  laid  high  enough  in 
the  «Ti>,  though  the  Jury  find  more 
than  are  laid  in  the  declaration,  the 
writ  may  be  referred  to  for  the  pur- 
pose of  amendment,  and  the  judg- 
ment will  he  sustained.  Palmer  and 
Eubank  V.  Mill,  502 
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WRIT  OF  RIGHT. 

1.  What  circumsUnces  are  sufficient  to 

cure  the  omission  to  mention  in  the 
count  on  a  writ  of  right,  the  County 
where  the  land  lies.  Turberville  ▼. 
Long,  309 

2.  A  coimt,  on  a  writ  of  right,  referring 

to  boundaries,  at  by  a  survey  made  in 
the  cause,  sufficiently  describes  the 
boundaries  of  the  land  in   dispute, 

rhid. 

3.  If  the  record  of  proceeding:  on  a  writ  of 

right  state,  that  the  demandant  'Sr- 
**  plied  generally,'*'*  the  Court  will  in* 
tend,  after  verdict,  that  a  general  re- 
plication was  filed  in  writuig,       Ibid* 


Tjie  statute  of  jeofails  extends  to  writi 
of  right :  therefore,  if  the  verdict  and 
jud^ent  be  substantially  right,  though 
not  m  the  words  of  the  law,  they  ou^t 
not  to  be  disturbed,  iJiV/. 

WRITING. 

A  note  or  memorandum  in  writing^ 
within  the  meaning  of  the  statute  o€ 
frauds,  made  at  the  time,  or  after,  of 
perfecting  an  agreement  concerning 
lands,  by  a  conveyance,  he.  is  one  of 
the  grounds  to  authorise  relief 
against  such  agreement  in  a  Court  of 
Equity.  See  Acreement»  No*  2-  an 
Vance  v.  fFalhr,  288 


END   or   THE  TRIAD   TOLUME. 


